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Aw and Equity (the ſubjects of the Wal Caſes) 
Y muſt. be allowed to. be the ſupream excellencies 
in all civil governments; and as no nation can poſſibly 
exiſt without thoſe res and ſanctions, ſo 4 5 eſta- 
bliſhment and advancement will be acknowledged to be 
both the chiefeſt honour and glory of Princes, as well 
as the higheſt ſecurity and happineſs of the people. 
be. fiſt Part contains Caſes argued SE adjudged 
in the court of King's Bench, Hoo” the beginning of 

' Michaelmas Term 1721. to the end of Trinity Term 

2726. wherein are illuſtrated. and explained, not only 
many of the moſt modern (which are always the beſt 
_ eſtabliſhed) rules of practice and method of proceeding - 
in that court, but many uſeful and curious 7 — re- 
lating to the rights and prerogative of the crown, as 
well as the private and particular rights of the ſubject; 
in the arguing and debating whereof, not only diverſe 
"Rhine rn, opinions are 1 up and ſettled, but 
- KKewiſe many antient and modern ſtatutes are iluſtra- 
ted and explained. 

The latter part of this 8 cat 5 fone 
elected Caſes argued and decreed in the high court of 
+ Chancery, inter Paſeh 8 and Trin. 11 Geo. 1. inclu- 
ſiye, wherein not only divers of the points and ſtatutes 
before - mentioned are expounded and determined by an 
equitable conſtruction, but alſo ſeveral inſtances of 
relief given in caſes not relievablg at aw, and the three 


-tollowing Caſes on Appeals. 
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1. The caſe of Trevor and Trevor, relating to the 2 
marriage articles, and divers other ſettlements, made 
| by Sir J. 7. late Maſter of the Rolls, decreed and ap- 
—_ aled in 1719. $1 1 
23. Tee of Roper and on . 2 


11 12 , ., for diſabling papiſts to purchaſe lands, 
Ke” | deereed and appealed about 1713. with two learned 
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ind that he had not roceeded hee) We ee 8 W 7 
Upon this they were at flue, RY the deferitant bad vert x URS 
Judgment for.a a conſultation, which was awarded; * on eh Go 8 1 „ 
ment the now plaintiff brought a writ of error and it was ie . 
| «by. Sen 1 e in the Pleadi gs, und that the 1 £8 255 
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Firſt, As to the variance in the pleadinge, (.) the plaintiff in 
the ſpiritual court had by his libel demauded two third parts of the 
tithes due to him for dry cattle, &c. and being defendant in the 
action, he claimed a right to ru˙⁰ integral farts of the. tithes, &c. 
ſo that his plea varies from his libel, and therefore. a conſultation 
ſhould not be awarded, becauſe that gives: him' a power to ſue for 
any thing not in the libel; therefore be has made no ſufficient title. 

To which it was anſwered, that the awarding a conſultation; is no 
| more than giving the defendant liberty to! proceed on his former 

Mod. Rep. libel in the ſpiritual court, and conſequently if there is any variance 
192. between the libel and the plea, it is no cauſe; to reverſe the judg- 
7 85 4 x ment, becauſe the conſultation gives him no new power to ſue fot 
. any thing, but only to proceed on that. very libel Which he had 

already exhibited ; * That it is a matter of appeal, not of prohibi- 
tion: But however that there could be but one part remaining.“ 
Then, as to the verdict, it was objected, that the jury found 
that the cattle ſor which the ſaid tithes were demanded, were not 
fed with hay and ſtubbles for which tithes had been already paid, 
but they did not find that there were any proceedings in the ſpiritual 
court after a prohibition delivered; and therefore it was inſiſted 
the plaintiff in this action, that if all the iſſues are not found, thi 
judgment cannot be ſupported; and it is part of this iſſue, that the 
defendant had proceeded in the ſpiritual court after a prohibition 
delivered; and if this had been found, then the plaintiff would have 
deen entitled to damages.d 3ſ44 

Lr. 39, 55. It is true, if an iſſue is joined on part of a thing in ſuit, and that 
lone ef. part is found by the jury, ' ſuch a finding will:-ſuppart the judgment; 
= _ ut when ſeveral iſſues are joined, as in this caſe they are, andi ſume 
T. jones 128. are found, and ſome not found, the verdict is inſufficient. (Duo 
Plowd. 471, cur” conceſfit.) 2 8. ene n A cc 
| It is certain the plaintiff would have bern entitled to damages, 
if this matter had been found, for there is an authority in point, 
* Vent. 348, * where it was foupd, and the. plaintiff. had judgment for his 
35% _, "mages; it is true, that judgment was reverſed, but it was 

the plaintiff bad not laid a venue where the proceedings were, 

- © © - "after the prohibition delivered.” 
„p. z. To which it was anſwered, that this objection is only to matter 
band. 81, of form, which is cured by the. verdict, for ſo is * the not finding 
pa ol any proceedings by the defendant after a. prohibition delivered, and 


Parl. Caſt «2p + > . ® 4 9 #4 | 17 4 
=o Biſhop ny probibitionem, all which is merely formal, and like the not 
- v. Needler. finding the ing al vi et in a jon 15 ng 
SIO” HS g th breaking and entry vi et armis in an action of treſpaſs. = 
171. 13 of Judgments 101, 102, 105, 106. - Raſt, Ent. 490, 491. 2 Townſend 172. Leon. 240, 


© 


uſe 
g. 


: ; 


5 


CCC e 
l. _ , The court was of opinion, that the ayarding a conſultation is 00 
mamote than ſetting aſide. the, prabibition, and giving the-plai WE jo 
| the. ſpiritual court liberty to proceed on his libel ;, and that the. ya- 
riance between his libel and his plea is not material zH in 


- 1 * 


for though in 
* 


* = 66 


gral parts, yet that muſt. be underſtood ſecundum ſubjefam mate- 


ccedings in the ſpiritual court contra formam probibitionis, is but the jury find 


in an action of treſpaſs; it is true there are precedents both ways; 
| jury could not ſubjeR the defendant to pay the damages; and there- 


The King verſus Glegg, or Clagg. Tueſday, 7. Nov. 


Ithe peace, adjudged to be the putative father * of three baſtard , 
children; and it was ordered, that he ſhould: pay 16/7, to the over- 


affirmed by the whole court. 


7 9 — 
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the one two third parts are demanded, and in the other to inte- 


2 | e 
As to the other objection againſt the verdict, it is true, where 

ſeveral ifſues are joined, a verdict which finds one, and not the Where ſeveral 

other, is not good; but in this caſe the not finding any pro- hy 17 

matter of form; however, this verdict hath found all the ma- one. 

terial parts in iſſue; and therefore it is ſufficient to ſupport this 

judgment. 2.7 . 

Now the alledging in the declaration, that the plaintiff in the 

ſpiritual court had proceeded there contra formam probibitionts, is 

but a ſuppoſed contempt; and ſuggeſted by the plaintiff in the ac- 

tion as a ground for a prohibition, and the not finding this contempt 

is altogether immaterial, and the ſame with not finding vi et armis 


but in ſuch caſes the Judges always follow that which is leaſt pre- 
judicial. 5 | | 

As to that cafe in Ventris's Reports, there was actually a proceed- 
ing after a prohibition granted ; and this was found by the jury, and 
damages aſſeſſed ; but the venue being laid in a wrong county, the 


fore that judgment was ſet afide ; ſo it is out of this caſe. 

_ Beſides, if the plaintiff would have any advantage by the defen- 
dant's proceeding after a prohibition, this being matter of evidence, 
he (the plaintiff) ſhould have proved it in the trial, and inſiſted on 
his damages; which he had not done; therefore the judgment was 


Tu defendant Ogg was, by the (a) order of two juſtices of 


P. 4. 


ſeers of the poor of the pariſh of, &c. for charges which the ſaid Hue, of ba- 


pariſh had already ſuſtained by reaſon of thoſe baſtard children, and ed. LR 


2 and 6 d. every week for ſo long time as the ſaid children, or any ferting forth 


_ _ , 


- 


*; 


. 


or either of them, ſhould be chargeable to the faid pariſh ; it was in- LT | 


nh 7 * 1 4 Ke 7 . 


liſted 'on'Glegg's behalf, that the order was irregular. 4 moued. A 
5 TL "4 N "109 0 * 3 006. 8 F : 4&5 | tra, 475. | I 
| f See 2 R. Raym. 1406. (a) It was an order made originally at the felons 7 


- Firſt, Becauſe it did not ſet forth, that Glegg was duly ſummoned See poſt 309, 
to appear before them; it is true, it ſet forth, that he had notice 378. 3 
to appear, bar did not ſhew for what cauſe; and therefore it is no 
regular" mmons; Nor does it appear that be was ever _ 

n {> SIS TED K n e is 
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= „ . of appea een v. Cripps, P. 11 Ann. Caf.. Set. and Rem. 


. 309, 310, 8. P. 377, 378. 
20 The i two ere 0 Hot power to charge him wich a ſum 
e = in groſs. " Queen v. (a) Steventon, M. 10 Am. 


order i in the 
coſe of The «© Ring 


y fo © without his general appearance. Sr. 44. 10 Med. 248, 341, 


moch . week 4-98, Se. Cafe 346. Pl; 273. Gilb. Caſe 282. 
for welve , Eyre Juſt. The reaſon why it is not neceſſary 


8 in an | de of two juſtices i is, becauſe the party has an appeal to 
ſor it ought to cs the ſeſſions, where he 


be Payane = ©: mined till P. 11 Ann, thatthe ſeffions has original juriſdiction of 


only ſo loog ©* 


as the child « baſtards. That act of 3 C. 1. c. 4. which has given the ſeſſions 


was charge- juriſciction, has given them the” ſame power as the two next 


pariſh, Juſ- **f * Juſtices had by 18 Eliza. and if ſo, why can't an appeal lie to the 


tices may or- © next ſeſſions from this order as well as if it had been made by 

> 4 ber pn. 00 two juſtices? Beſides, this being an order made by the ſeſſions 

ting a child “ im a matter of which they have juriſdiction, we ought to intend 
on Þ their proceedings regular, when the contrary does not ap 

Ga. Þ e Jaſt. As to the want of notice, natural juſtice re- 

470. pl. 2,” 4 at every man be heard before he be condemned in judg- 

ment, unleſs through his own default. But though every perſon 

« accuſed" onght to be ſummoned, yet the queſtion will be, whe- 

ther ſuch ſummons muſt of neceflity apprar upon the record. A 

* ſummons is always ſet forth in caſe of a mandamus, and in a con- 

_ © viction for deer-ſtealing. In this caſe it ſhall be intended that 

FN = defendant was ſummoned, fince the contrary does not ap- 

. Queen v. Lunn, Trin. 3 

26} caption was made in the caſe of an order for removing an appren- 

——_» *, tice; but was over-ruled) on the ſuppoſition of 
146 ee Ido not unde 

05 been taken when we are to preſume the proceedings by juſtices 

t ©. regular,” and when not; for we are to examine eee 

. 2 ing *pav an appalien of irregulari : the caſe of ern v. 

Lan, 1 heard Lord Parker, when C. J. deny for law: And I 


„ ther the wages were due for huſbandry or not, was the point of 
- © their joxiſdiction; and ſurely we can never intend them to have 
115 py” Ro of * they do not ſhew to be within theis ang 
, EW | 
As tothe az 8 Nl natice is neceſſary, EXE an a 
3 lies to, eb ſeſßjons: I don't br ppeal can 1 


« one ſeſſions to another, ſince is dean. though 
T 2 of different perſons * * * * 


A 


4 A * 


Ed * 4 - 
1 > 


« This order weld made at the denon is very Arent from an 
juſtices, becauſe from that the party has a 


# Pratt C. J. No notice ſeems neceſſary. In the ale of The- 
v. Simpſon, H. 3 Geo. upon conviction for deer-ſtcaling, 
Queen v. Ste. 4s after long pr oe Ss adjudged that he might be convicted 


£2: venton, Was 


to ſhew a notice 


be heard. It was never fully deter- 


Ann. 6 Mod, 204. And this ex- 


ity. | 
d the diſtinction which has 


** ſhall neyer give any opinion to confirm ſuch an order; for whe- 


r wy 
-” _ 
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rr YG ITS On. 


8 ſufain, as well as againſt, the charge already ſuſtained, 


©. parith, it cannot be otherwile ; Which was not contradicted By the r 


55 4 | 
£% © 4+ Y 
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and mugler; 
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18 fe Adeibied: that the juſtices _ op have ah original fariic. 

tion in caſes of baſtardy, go that their orders if regular ſhall be 

 contlaſine bat H irregular (as this is) they ſhall be quaſhed, | 
As to the other objecti jon, a putative father may be cha ed with Putative fa- 


a ſum in groſs, though this is ſeemingly againſt the ſtatute 18 Eliz. ther men be 


by which the power given to the two juſtices, is to charge the 7 gre. = 8 


mother, or teputed father, with the payment of money weekly ; 18 El. e. 3. 
but they have likewiſe. 


power to take order for the relief of the 
pariſh, which muſt be intended agaibſt the charge which it (a) may (4) This muſt 


be a miſtoke, 
for Pratt 


C. J. ſaid, as order to pey a ſum in groſs, for relief of a pariſh, is not A EO reimburſing 


| * Thee was another objection againſt this order, (ie) that Oleg 
was charged to be the father of three daſtard- children by one order, 


When there ſhould be as * orders to "wo him as there were 
baſtards. 8 


But as to this matter, che court gave no jodgment, but that the 
pariſh ſhould have time to (ſhew whether Glees was regularly ſum- 
moned to appear before the two juſtices who made this order. 

+ © There was another exception, vis. That the defendant is or- 


2 Meg, give ay for the PRI of the” order, which is 
2 illegal. 0 


Per cur. The -joſtices cannot order Aris, unleſs in the caſe 


4 40 Nor a contempt; let that part of the eſe; be ens ll and & 


vn e as to r 70 


r 
7 51 he King verſus Walter. 


: 2 this 1 


"HE FP was committed by a warrant . the bang 7 The defendant. 


and ſeal of a juſtice of the peace for being a notorious oteler — — by 


3 


and being in cuſtody he brought an Rabea ares and wied within 
mo 1 by his Sate to be TP, Arbe 
5 G . 4 found. : 


-( f. " Dees be bad been in 1 gaol two terms ſince Big indiQtment 6.0 Qu. IF 
was found, and not yet brought to his trial, | fach og my 
(2. The charge in the warrant of commitment is very looſe, don. OS 

60 vi2.) for that the defendant: was a notorious owler. and ſmugler, 


pied is not a ſufficient. charge to deprive a ſubject of his liberty, 


: in a criminal cauſe where the utmoſt certainty is required. 3 
_.. (3) < It does not a that the defendant was charged on oath. 
».(4) © No time is alledged when the fact was committed.” 


5 . court allowed the firſt objection, (vix.) that the defendant 


nt to be tried within two terms ufer his commitment, you Curia. 
ing to the dr aches | . | 


von. vin. TT 


e 1 — . ce 
rooſt take care, that bo hath ſack an jnforwation of the bed us may 
' be ſufficient to ſupport hie warrant of commitment; but he need 
. not, ſet-it forth in the warrant-itſelf, becauſe ſo much certainty is 


not required in warrants, ab writ nod pleadings which are always 


. 2 
| « Cur was of opinion to boil ln, but-be having on bail was 
n fer Ti s 


- 
Wo by * 
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1 ke King val Wee 6 of Nat 404 late 
Neun 15 Nov.” «+ A ROM 


A \ wrt mor e 5 the Kings ben 
Irelond; the caſe was thus? 

: 7 The. King was ſeiſed. of the advowſon of the vicarage of 
2 IK. Ae in the dioceſe of Armagh ; and the archbiſhop was ſeiſed of 
ee Died, the King's ee , and. af and 
King's incumbent died; and after the faid va- 
4 Kt | by an inſtrument under his archiepiſcopal ſeal = 
| Fortele. ni beth the fog ings according to the power which he had by = 
21% the flatute F % Car, 2. by which it is enacted, That in every city o 

30. 

+ 17 . f0wn' corporate, and their hberties, where" there are to or more 
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n e r 1 
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nns ls I 
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ep. 3. Ae les of ls, and pariſhes thereunts belonging, "the. b1 125 the 

. 6, Of, "wht * ret of te if offr 5 hrs | 

e , Major part of them, 3 Bey WD: of 8 
ben, &c. and the pariſhi all ae ge por . duties 10 


he incumbent of the 45 to raſh nan other is united; but that not- 

- eoithRanding ſuch unibn;, the pariſhes ſhall continue diftinft as to all 

rates, taxes, and parochial rights, and churchwardens SEE. ve — 
-*  ; parted for each pariſh. as before the union. ' 

Aud where one or both of the ſaid churobes a are \ fall af the crop oF 

2 1 it FurÞ take es at the next avoidance after ; and the 

ns hall pr Turns to that which remains, &. and that be 

| RE Emer? 5 


MI " ſhall gent, 4 rds 
F 


Now the King's wenmbent bang dead, (and the-vicaroge- being 
afterwards united to the rectory ag aforefaid) the Ring :preferited 

. another Vicar, and the archbiſhop refuſing to admit him, a guere 
255 A ag ft 2 St op) and jadgment 

| m in t hy upon which he brought 
ee e - 
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e The ſecond point was, Whether any union ad be made 
<+ hien one of the churches was vacant.” _ 

And his counſel argued for him, that by the —_ words of 
this ſtatute this was a good conſolidation, tho' after the avoidance 


the King's ordinary right ſhall be bound by ſuch general words in 7 9p 
an act of parliament, which in this caſe was his right of rs 


tion, tho' a right, which he hath by any prerogative, ſhall. not be 


the Will of the donor, to maintain the ce Bethe 


3 of learning, ſhall bind the ordinary 


h two of theſe purpoſes, (viz.) eſtabliſhment of reign, and. 


of learning. 
proved by every fring of the King's 


7 


And this is 
of parliament, IO ee e gs nee ee if it 


+ right in an act 


not ſaved. / 

-© There was another objection, vis. That it ought to have bees 
* averred that the archbiſhop was biſhop of 2 dioceſe, and the 
ee union to have been ſet forth undef the ſeal copal as well as 
_"< archiepiſcopal;; but eee 1 
On the other ſide it was argued to ſupport this judgment, 
the ſtatute before. mentioned, a new power was created, and cn 
it moſt; literally be performed, which in this cafe was not 
done; nay, it is ae die 29 do dos becauſe. it is enacted, that 
- after\ the union, the 
the firſt. preſentation,” which ſhews, that the 


* 


legiſlature intended. 


. otherwiſe the right of ſorvivorſhip could neyer take place: now 
here: one-whs: void, when it was united to the other, and after it 
- was confolidated: to the other, there was but one incumbent - and 
if but one incumbent, then it is impoſſible that thoſe words in the 


dies ſnall firſt for theſs words import, that both the in- 
ovens taſte Hiring at tat: Hime: of the union.” "IP 

Now here the Kin L 
— 
other; and it would: be very hard, and what was never intended by 
-this dent toideveſt the King A et e e 
mide ther in chte caſe. 5 5 

Desde, it may be reaſonably intended; chat the Kisg 18 
+in this ſtatute, ä et he. 

| and by their, gopſent;;/ and it would 


3 


that both-the churches ſhould be full at the time of the vnion ; for 3. 


Natate: cam ever be: ſatisfied, (uiz.) That he whoſe incumbent firſt 


thy a ri it was veſted zn the crown te prefeint; an- 
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bo 


of the vicarage by the death of the King's incumbent ; and that Cro. e 


er 250. 


bound by ſuch words. 
Every ſtatute which is made for the advancement of 1 * 2 Inſt. OY 
the eſtabliſhment of religion, or to ſuppreſs wrongs, or to * . 3 1 


noourage- 21 Rep. 66, 
right of the King by 7% 73- 


words as well as the right of the ſubject; and this ſtatuts Ra ben 15. 


that by 


patron whoſe * incumbent firſt dies, (hall have * P. 7* 


Lev. 250 
T. Jones 


. 7 £9: 3% Which is general, and does not name the King; for if the King 


Catis. The court was of opinion, that this ſtatute never intended any 


* P. g. chere could be no union but by the ® conſent of both/patrons; neither 


Hob..143. * It js clear that the King cannot be deveſted of any of his prero- 


ſlatute. 


I ; © e good, it would deveſt the King of that right which was already 


4 p 
rss — ——_—_ — 4 — © — OE a 4a — 392 
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It is true, this union creates a new parſonage, and the church 
being full of the archbiſhop's incumbent, he may claim a right to 

- © both; but that can be no objection, becauſe in a quare impedit ple- 

11 Rep. 72. narty is no plea againſt the King's right, tho! given by V. 2. c. 5. 


r ²˙ OEDE. N 


. is not named, the general words of an act do not bind any pre- 
4 rogative or royal intereſt veſted in him.““““ . 
U)pon the whole matter it was admitted, that the words in this 
ſtatute are general, and that the right of the crown may ſeemingly 
de bound by them; but tho' the words are general, yet they ought 
to be ſpecially conſtrued to avoid an apparent injury; for the intent 
olf the act was to put things in an ordinary and regular method, and 
' _ © "not to deveſt either of the patrons of their reſpective right, and 
ſuch a conſtruction would be conformable to the intent of the legiſ- 
lature, (us.) That all unions ſhould be made by the conſent of 
both patrons, and not to the damage of either; and that the 
churches ſhould be united when there are two incumbents living, 
becauſe the ſtatute gives the right of preſentation to that patron 
whoſe incumbent ſhould firſt die, which might happen to be the 
King's incumbent; but now by this union, he is deprived of that 
ſurviving and contingent right of preſentation, which is an apparent 
e NS oor oo pris rg 


vvnjon ſhould be made of two churches after an avoidance in one; 
for hy the common law (by which this act muſt be conſtrued) 


could it be made. in præſenti, but by the conſent of both the in- 
e 9 f . — . » * 
752 5 cumbents, tho": the patrons did agree to unite, tho' it might be 
made in futuro without the conſent of the incumbents. 
Iherefore it would be very Hard to conſtrue this ſtatute ſo. as to 
make an union good, where both the churches ate not full at the 
time the union was made; for it is not ſo by the canon law in caſes 
of preſentation. and "conſolidation; and it is that law which ſhould 
. oêéo ß P] . Fn on he 


8 gatives by general words in an act of parliament, but that there 
be deveſted of muſt be plain and expreſs words for that purpoſe, tho? all his other 
oy. pron: rights are no mote favored in lay than the rights of his ſubjecis; 
al words in d ad it is likewiſe clear that general words in an act of parliament 

may be qualified by ſubſequent ſentences or clauſes in the ſame 
ſttatute ; but certainly it was never the intent of the legiſlature by 
this act to work a wrong to any patron; but if this union ſhould be 


g veſted in Him to preſent to this vicarage; and ſuch a chnſtruction of 
die Ratutewonld:bea damage not only to the 'crown; but it may 
. happen/foto be to-leveral other patröss s.... 
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endes, in chis caſe = rig two benefices United di an 
avoidance. in one, it is plain that the archbiſhop. made the union 
for his own benefit, which. is againſt a principle in law, 
As to the plenarty which the defendant pleaded to . guare Plenarty no 
impedit, the whole court agreed, that it was not a good plea in bat og 2 in 
to the King's right; and that was the principal reaſon why the © King's right. 
court of King's Bench in 1reland gave judgment for the King, 
But as to ſome other points there were various opinions, (viz.) 
For all fout of "the Judges held, that the union was not good, be- 
auſe it was made after an avoidance of one of the Wee united. 
Forteſeue aid that would be a proper - qpeſtion J and held that it was 
good, but that it was not to take wet till after the King had 
lied” to that church; and Eyre held, that by the union the 
church united was extinct, and that he did not know. in what man- 
ner.the King could preſent to a church which was extinR. ; 
For teſcue held, that the church was not extinct by the union, be- 
cauſe it was, a ſpiritual act, which. did not extinguiſh the church as 
to the right of either patron 3 for if one church had been appendaat, 


and the, other. in groſs before, the conſolidation, they wou * fo 
ter it. 


« Pratt L. C. J. As to the chief point—1 think (as n * . 
<« viſed) the King will be bound by the general words of this ſta- 


ce © tate, h \having r no right, 9 this particulas, Mine! irq the 1 1ght 01 23 7 
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But for the reaſons before mentioned, the whole court agreed, P. g. 
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for 10894. agd ſhe living in, e country, -entruſted obe Rafe (Wo 
was an officer of og Exchequer) with the minutes, and an order 
to receive Wie 50 J. per ann for her uſe, the ſaid Rofſe being then 


2 a0 of eredit - and diſcounting for at rid 30000 1 "Per ann of . 
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In the cafg 6f iber and Murmer, H. s Geo. we tob judicial no- 
1. ice that Lend and Grolr' Lomden were all one. The -certior a 
« direfted Yaftrcirs Domini Regis de villa C. in camitatu noſtro de C. 
* and yeturned by the juſtices of the vll in the county of C. ſo 

ve that it will be a very foreign intendment to ſuppoſe the vill to be 
e gat of the county. 2 t nee 4 ane 1 — : 
«As to (3) that this indictment need not conclude contra 
% formam flatuti, becauſe it was for a conſpiracy, which is an of- 
e fence at common las. 0 
Bo the judgment was confirmed by the whole court, 
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The“ caſe of Sir Hans. Sloane, Preſident of the college This cafe 
. . 1 81 2164. # > 1 N 7 p tw 
of phyſicians ver/as Lord William Pawlett. Satur- goed: and 


day, 25 Neo. 1. : F | — 4 
| — 4 blended toge- 

"48 , ts od] al ad ' og | TERS 5 "SW ther. 
T* tr my entering his houſe, and taking a filver tankard; the Ls as 


pleaded not guilty, and the ſpecial matter was given 10 phyſicians are 
— _ a 7 — — 5 N from the lieutenancy of 2 Sow 
Aeadleſex to levy 8 J. by diſtreſs, &c,, for not appearing, &c, being ue n de 
duly ſummoned, and for not finding a borſe to © — Wo, e 2 T 
and this cauſe being at Mae, and coming on to a trial before the | 
Lord Chief Juftice Parker, (now Lord Chancellor) he ordered it to 
be made a caſe, and to be referred to the opinion ef the -court of 
King's Bench, which was accordingly done, and coming now be- 
ore the court, the caſe was thus tated; 
© F- That the Lord Viiam Pawlett and others were deputy lieute - 
-nants of the county of Middleſex, and as fuch had power by the 
Natute-2 3*& 14 Cur. to call together perfons from time to time, and i; &'r4 Ow. 
20' arm and array them, as by the ſaid ſtatute is directed, and to 2-5: 
charge him who hath an eſtate of 500 J. per ann. in poſſeſſion, or 
$000. in goods and money, with horſe, horſeman and arms, and 
And by the ſame ſtatute power is given to the lord Heutenants 
and their "deputies, to inflict a penalty not exceeding 20 /. upon 
thoſe who are charged, &c. and who neglect to find a horſe, Vo. 
and t ſerve in perfon, or to provide another to ſerve in his place, 
which” penalty is to be levied by warrant, by the diſtreſs and fale'of | 


\ 


hat the "(aid deputy Heutenants cauſed the plaintiff Sir Hans | 
Sloane, "Preſident of the college of phyficians, to be ſummoned. to 
appear in 9 85 or to find a horſe and arms for his eſtate at Chelſez 

of 5607 land in pofleffion, which is within ſeven miles of London, 
for another to ſerve in the militia, &c. in his place, which he re- 


7 e Georg 1922) 
B „ f # charter Gf. granted: tg dhe college of 
no frm, ; dated 26. Marcb in the Iyth 


by King cui the a 
ul teign etemptivg. dll membets from | bears; 
! atiis 6 ferve' it the militia-in" London ad Leer 


Fl * . E | 


the Abus or within ſexen / miles thereof, and that every deſigna- 
4 eee iement uo che contrary ſhalt be utter ly void, Ser by 
aeg oor pi 2 85 is; recited} which was granted to the ſaid 


One . 


3 i by King H. 8. and another by mee * Fürs 
85 55 - -amiſting er Nö Were ſervices. 14. 8 FIN e od! 
2 Thercopoi the plaintiff . Sir Hans Shane was YI 84,:and. *: 

Wee. warnnt. was be by the Lord Pawlzt.to. levy the the ſame by 


„P. 13--diftreks and:ſale of his (the plaintiff's ® goods, and accordingly the 


officer to whom the warrant was directed entered the houſe, and 
diſtrained a.filver-tankard, for which the plaintiff brought dne 
FF Ae a anf he defendant Job FG. ods void 1 
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"Now upon arguing his caſe, & hes Saints wore wade? 
0 I ) The. firſt was concerning the King's power to: grant.chantots. 
of exemption from the e eee dee on the ſubject 
by act of parliament. 85 
(2.) Admitting the K ing W power, : then whether + there. 
__ were ſufficient words in this. charter to make ſuch an exemption. 
5 (Whether the * Whether the juſlification under this warrant was good. 
| (King hath a * By Baines, As to the firſt point; it was argued for the plaintiff, 
A "the King bath power.' hy, his charter t0,;exempt any ſokject 
of exemption fromm the penalties of this $3454 N Dil i NV Nd — 
5 — ol "1, og Now a he bath power w exempt the ſubjecſt from the. 
8 1 7 parlia.. ties in this ſtatute ſeems very plain, becauſe beßore this ſtatute as 
went. mache, the power of the militia was in the Riag, and 
Spe Dyer 52, nally: ſo at -conimon-law.;:andithisſtatuten was made te caſe the. 
| 47 FR  crown-of a labour, and to put things in an ordinary for m, but. not 
226, fol. to de prise the Ning of that poet zwhich he had: Before. ws 
6 Rep.7. and 4e a paralleJicaley-thedKing, may enethpt .any-fubjeft fm 
Gow: 468 the pay cent of en poledby act uf Nalsrpaat 508 for inſtange 
3. Lr. 392. "tho! it may 
8 general fromthe! penalties of the militia act, Sud be totally. te 
cſudecthe act itſelf g yet «'wilknot. follow ftom thence, that a per- 
tidular charter of:exemption: of a cotporate number of men will not 


beigded; for the firſt is but meerly poſſible, and a thing which no! 


+: P ak 17 „ing zn bis eigb ſenſes would do.; but the ;fecond. is frequently. 
= _—_ one; it is true, this exemption may be n to; do an ip)urys do 
_ 4s US + Others, by. days TY heavier 1 8 on t lands, but it is more 
1 9 8 a charge on the perſon in reſpect 75 his lands, and thite- - 
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Ao admisng thatrthe | power of che a/itie, was entirely in 4 
croum before theublaking, this date. (a ann On), 496; 
4 declased'ebys the, ſtatute 13: Cane . it ig as certain, that the Ving 3 c. 6 6. 
might chempt aby, af his ſubjects :? from fecying in it, and. if oe P. 14. 
3 then the ſtatute hath made no alteration of his p -t 
Tue sid men, f array, (al. en which this, of the at, ms . 
nanny is fbunded, were to array all theſe. who are ahle to ſerve, and. dad i, 2 
that'thöſd who were not able to ſerve in perſon ſhould, contribute went anno 
X to. thoſe who were; yet the King might exempt..any. of bis Abe Kr 
1 * in caſes of em danger) from this ſervice. ment 428. I 
e bey 1 in uſe tin the end of ©. Elizabeth's time, when commiſ.ons | 1 nook 
ay 3 1 he 4. 56. erg 540. nevneted a." n . 217. 
enam: bp knight-ſerwice were the firſt We of this kingdom 
it being a/ tenure inſtituted for the defence thereof; for thoſe, tenants Co. Lit. 68. 
(as my Lord Coke tells us) were always to be armed for that ſervice, 77: 75. 4. 
yet the King could exempt any of them from attending, unlefs it 1 1925 
was where the danger was apparent, as to ſuppreſs a wes or 193. 
te repel ar invaſion; in which caſes nene could be exem 5 
80 che King might exempt particular perſons from 6 ng jury- 
men, unleſs in a writ of right; it is true, he cannot exempt a 
knight from being of the jury, where a. peer is concerned in the 
trial as a party; and the reaſon is, becauſe; by ſuch an exemption. 
there would be a failute of juſtice; and the We hath a greater 225d we 
intereſt in juries than he hath in the militia. - 27 B 4 
Ng as to this ſtatute itſelf, it ſhews that the ent did not Wee 
intend by any. implication to deveſt the King of any right or prero ++ 
h he had Before it was made; for the clauſe which con- | 


cok tis matter is, ther the King may from time to time iſſue out 
comimiſſtons of and * the lieutenants may array per- 2 
ſod; and form them into companies, and conduct and employ Se 202 
them whthis fuch pludes for which chey hall be commiſſioned, G. 


at ibe King all urect; u hieh laſt words ſhew that the militia is pprl 
Al to be under bm dvsieng andi Ihe beginning bf this clauſe is, 
that he may ifſue ou, mH för the ſeveral chunties, eitiea 
and places bf England and Malen, Sc; but there in no time limited! 2 N 
Rte Re id not obliged to iſſue them nut every year; nat 
for all the counties; for he may do ĩt far one county, and no mores: 
andif in ehe county, he may exempt ſome perſons. there from this 
ſervice,” for there are no ee words in this ſtatube to deveſt; ha 
King of ſurh power; and it is certain, that in the moſt, minuta 


coef the King's ative it cannot * taken away by any bl r. 
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Now the power which the lieutenants hive by his: ſtatute,” is" 
2 wh bare * to arm, array and form ng into Prog 


i 
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Fig ſes, Se, and as this power js given to'® them by comanſten from 
* the King, ſo he may ſuſpend that power 4d kbitum';' and it is cer- 
- tainly fülpended by this charter granted to the college of phyſicians, 


beeauſe it exempts them from all powers in the ſaid act, which 
| "= be from the actual ſervice in the-militia in perſon, and from 


providing another to ſerve in their place, the one being the Ry, 
the 


43 e . and the other the ſecondary ſervice. 
= Beides, this ſtatute was made to W and ndt to charge 
© . 0 ubjectt; and it is abſolutely neceſſury that a power of exem ing 
—_— —  - - perſons ſhould be lodged: loiheyhere; it is daily done by the 
nan themſelves, and it is done by virtue of their commiſſion; and 
i they may exempt, and not the King, this abſurdity would fol- 
low, . (viz;) that the derivative power is r than the Power 

fftom hence it is derived; * 
; de 5.1 20 A dhe King ſhould'be included within the general words of 
'* this act, yet in this charter there is a ſpecial non obflante of any 
lay or ſiatute to the e And when an act expreſly de- 
, clares' that the King's grant ſhall be void, tho“ there be a clauſe 
non obtante in the patent, yet the King may diſpenſe with ſuch 
by if there be in the patent a clauſe non nt of chat 
Ne 

' Bro: Erempt. But there are many inſtances of the King's power df'e 
94.04: (abs. the province of Canterbury the tenths, &c. to the 
. * and 8 a 2 perſon to — — * and the eon 


2 R. 
2 HH. 
585 0 36, Hock the «King, was 0 by — thereof to eee ; 
7 „een | 
Ne 
| 5 ..,4 2 The * ſubſidy hille take notice; * 50 letters. patent of ] 
5 Cf W. 3. tion ſhall be taken to exouſe or erempt any perſon from — 1 
—_ <> or from the charge of any ſum appointed to be paid by thoſe acts; EN 
1 "TNF W. 3. and that all non. n in bar of any act of parliament far: the 1 
; ſupply ar the aſſiſtance of the King, are daelared to be void. 6 
1 No ſince the legyhature thovght it proper to mention eh 1 
J | — powers of cxemptios, and to probibit the effects 9 this ſeeme 4 
= | to prove that ſuch powers-remain'in'the King, if they had not been 
3 | protulned to be put in cxecution ; tha' it doth not ſeem abſolutely ; 
_  -necellary to mention thoſe powers in theſe acts, becauſe the ſubſi- I 
1 | dies were gwen io the crown faut particular uſes mentioned in the 5 


+5. ator theme lues; fo that if ſuch. patents of exemption had not been 


4 _ 'named in thoſe ſtatutes, the not : 
3 + u emen from the „nde Bing couſdioot bye diltharged aur 
A 9 + man from. payment of thoſe ſubſidies, becauſe * muſt be . 
| .Plied to thole uſes for which * were — FA: 
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e to this 5 to the college of Phyfjelans, it hath 
been allowed and a« underz ever firice it was firſt granted to 
this, very time, Which is a ſtrong preſumption that it is goody and 
3 1 6 i which, takes notice that ſuch peopſe Whö ate 1 Geo. cap. 3+ 
ed from ſerving in the militia, ſhall not de 12 7 in "| 

_ chat ſome are ent 
zen ber! 


4; 105 The | next point was, | Whether hs are ſuffelent Ws: in 
this charter to exempt the phylicians from finding horſe and arms, 
as. well as from their perſonal” ſervice in the militias; and as to that 
matter it is to be obſerved, that the charter 'recites the ſtatutes of 
H. B. and ac. 1. and that the regulations therein wanted ſome new 
exemptions, and therefore it exempts the phyſicians from watch and 
ward, and from ſerving on juries; or A "a" Providing arms to 
in the militia; © 

It is certain, that no man is bound to bear arms for another ; he 
may do it voluntarily, or by an agreemtnt, but-not otherwiſe ; and 


iche word bearing is ſufficient to exempt a man from the onal wat N 1 
ſervice, the word providing muſt be nugatory, if it doth not ex- TY 
engt him from being contributory to the finding arms ; and loch a 093 4 wi 

would make this charter of no effect. | ; 


1 (3 The next ching to be conſidered is, Whether een ru. remais- 
can Judi under this warrant, it being to diſtrain for a penalty im- der of 7 | 
„Lor not bearing or ding arms to ſerbe in the militia; now ts pan Ls 
this is offered by the deſendaut as one entire cauſe of 3 wah Wh 
anna ſunh it muſt be good for the whole; ſor if one Sn 
and the cdther bad, then the * de naught; oe + 
matter, one is not good therefore am entire penalty'as to 1722. Pew. 
both can . ＋ fer if it ſhould, then certainly the de ci 4 he. 
puniſhment would be againſt taw- as to that part which'i is not gobd] three points: 
news. one of the-oauſes" for which" this penalty was impoſed was 1d, Win. 
naught. (vie) Por noe bearing” arms, when by'the"Aatute no ian King hay in 
1 Af he nile rn im His place? the militia 


* Ty 7 Aa und. Nin! antecedent to 
7 . % | 
L ths words of ex 


A de eter 1 7 


0 N wn nt e en eee an n þ + e 
en che ether! fide it was (o) argued; that the power which A ans 


King bac to-exertigt che ſubje@ from the payment of the « berker pe 


then by Nan. And what is here reported to be ſpoken to the firſt and'third ee 
to ” 
the laſt argainent,” Reeves as to firſt poict: 2 — oy 


The prerogative of wry tp ee ro-di has of 
late years os dowd; and ic ks expeaty. declared Are t&2 W. & M. c. 2. that ſuch 
tions are void.” No power of exemption is reſerved to the King by 13.& 14 C: 2 c. 3. Ga and 


1 — and many other have of late years been denied for 


EEE SES eee . Gen ani Id es oo ot 


law. However if this charter were a exem in of law it was on] ſo-duri the life of 
' tlie King who TY I Wr Reefs 2 8885 5 80 
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y teenths. granted to him by act af parliament,' deth not come 
| 1 caſe, becauſe the King had an entire intereſt veſted in 


rr ads EI ets 54 0 
So where the province of -Conteroury granted the tentis to the 


crown, N 2 * we and 1 
P. 17, * ordered that no privi on ſhould be cxempted from being 
| : a a collector, yet one who had a 8 from the King 

was excuſed; this likewiſe doth not concern the caſe now in que- 
ſtion, becauſe the convgcation had nat power to make any man the 
King's puryeyor ; and the Bill of rights, amm 3 Car. 1. doth entirely 
condemn all thoſe exemptions. 5g ay 3633063; vil LF OTA - 5; 

I; hgh been admitted on the other fide, that the King could not 
- grant theſe charters of exemption in extraordinary: caſes z and that 
he cannot exempt a kwght from! being a jury mam where a peer is a 
party in the cauſe ; and certainly it cphnet be-proteaded that this 
can be ſa much for the good of the publick, as the defence af the 


ingdom by the militia; and there is a great difference between 


exemptions and excuſing perſons at diſeretioo. nnn . 

It is true, the King, may exempt men from mage or murage, 

becauſe ſuch exemption. may be lawfully. made in oppaſition to that 
authority, which take upon themſelves to build bridges, Cc. but 

ye King, capnot exempt them from being contributory towards the 

pport of old bridges, becauſe they were ſubject to ſuch contribu - 

Plow. Com. tion prior to aby exemption; ſo in the principal cafe the charge 
take 20. Was veſted priar to the charter of exemption, and for that reaſon. it 
y —. Þ add) 1 ue 
| 106, 2866. There is likewiſe another reaſon. why it cannot be good, and that 
is, becauſe. it is to, enempt men from, that charge which the: aw 

' hath, provided for the publick ſaſety of the kingdom, in which 

every man hath a benefit; and therefore it is reaſonable that every 

man ſhouſd be contributorꝝ to it. 
3. As ſ0 the ſecond point; the words of this T e 1 
* dhe phyficians e ar providing arms to ſerve in the nuli 
ia, which ſeems 10 be only a perſonal diſcbarge, and that ſhall, ba 
intended by. the word bearing, and from furniſning himſelf with 
ars, by the ward, providing; but he js not diſcharged from. being 

. .  , » Conjribntory. to find arms for, another to ſerve. in the matte. 
Cro Fa. . Belides,, the King's charter canpot-exewpt a, man from à thing 
, which concerneth the whole tight, of the ſubjeRs, © as; this ſtatute 
Jͤcsth, for it is for the publick ſaſety of all men; it is true, he may 

' exempt” men from ra 4 thing which concerns his. Private right, or 

Which is a branch of his prerogative,' or wherein he himſelf is prin 

' + Cipally-: concerned, ; bot CES follow, that becauſe he may 
grant ſuch exemptions, thereſere he may 
' © © community are concerne l. 


9 
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the militia, nor is it a charge on the perſon,” but only ip reſpect of 


1 #4 E a; Zenn | . l 4 
his lands; therefore where. a man is protected in the (poſſeſſion and 
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Term. S. Mich 8 Georgii, 1 721 « 
zuiet cnjo vent of his lands, he ought in,.xeaſon; as well as in 
A5 to be 123 8 to the charge of ſuch protection. 
(3.) The „ 1 oe hgh to: the; warrant, (vir) that tht d. 
Fendant AY d not juſtify. under this, warranty Ge. but it was argued, 
at the warrant vas good. to levy, the penalty. for not hearing of pro- 
viding arms; be had been 2 if. it had been ſor nat ſerving, 
or fnaing one 10 Arve i Alt * Hay, becauſe, he who ſerves. is not to 
. to the rang 00 to ſerye hgt by the warrant: the 
penalty w to be Red t a Gr being duly' ſummoned, 
as wel as, for ot bearing or Pr arms to ſer ve; {oi that upon 
the whole matter this. is a good warrank,, and by conſequeoen's good 
Juſtification, under o 


ps WTI 


Tm 
=” 


—The. bit of rights declares — ſuch diſ- 
ich, plainlx proves a precadent right 
„ In the 5994.19 a e — 44 and that act does not tale 
**© away any right t Wh had of granting diſpenſations, but in 
« ſuch caſes only where a n. ob/tants, was- to be in the 
* charter. And in many caſes the King may grant diſpenſations' . 
* without a non obſlante. | 
The court upon this firſt argument declared this to be a cauſe af Curia. 
great dificultyand. conſequence, as concerning the prerogative of the 
King, and the general right of the ſubjet, and for that reaſon it 
ought not to be determined upon a ozJe- tated, becauſe upon ſuch 
baron byte judgment of the court would be. final, and not to 
be avoided the party who: ſhould thigk- himſelf aggrieved either 
y writ. of error or appeal; therefore the court propoſed that both 
pr would, conſent to make. it a ſpecial uerdict, and that it might 
argued once more before given z. upon which a writ of 
error might be brought aght el ae by Aber 8 ggiaſt the 
Judgment, da there to be 
But upon this firſt A the chief juſtice was .of epinion, 
that, the Kio ' his; prerogative. could. not ſpends wh a0! a of 
parliament which was made for the publick good of the whole na- 
Ts hed i the N in . was; Whether this ſtatute had 
vette the ing ot an * tive, or whether it was 
made to caſe 225 of = * of h militia; and entroft- 
ing the, lieutenants and other officers therewith-; for if it was; then 
£5 did not develt him of any authority he had before the act. 
de he. was ol opinion, that this charter did not exempt the 
phyficiang from, being contributory to the finding men to ſerve in 
.the 5 8 56 prpbably it might exempt them from any | 
Ippear nA. ſummons. duly ſerved.; but admitting that he =» 
micht — A * from. perſonal. duties, yet it cannot be in- P. 19. 
ferted =o, ence, that he might exempt them from being con- 
idutory to others to perform has duties which ate required by an 
= of 4 ae 3 where the ſubject hath an intereſt that 
duties ſhould be or «lb if they ſhould not, and 
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5 Term. $ Mich. 8 Georgii, 1721. 
the better opinion emed to be, that the King could not exempt in 


ſach caſes.” | 
© That in the” principal caſe, the contribution to be made to the 


a man Hach arms to ſerve in the militia, is a charge upon 
the lands as well as on the perſons of the owners and if this char- 
ter of exemption ſhould be good, it would encreaſe the charge on 
dns not 3 which would be a very great 


all the lands of perſ 
damage to ſuch perſons, becauſe the phyficians who. are exempted 
are a conſiderable body of men in every county; for which reaſon 


it would be very hard if the King had power to leſſen the tax im- 
poſed upon one man, and charge it upon another. 

Beſides, the King cannot exempt in any caſe where the ſobje& 
hath an "intereſt, as where particular p rſons are bound by preſcrip- 
tion or tenure to repair bridges, the cannot exempt them from 
repairing,” becauſe all the ſubjects ow. a common benefit to * 

5 and repaſs over publick bridges. | 
® Bot if eee e ants Ms ene 
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T he King verſus muchas, «, Mayor and Aldermen 
bc l 265 of Carliſſe. 22 


1 — 1%. 4 
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Mandamus to Pur, 18 was ” ROTO th the mayor and be Soden of 


rare — the borough of Carhſle, to reſtore one Jahn Sympſon to the 


X c 


1 


in a borough. office of a capital burgeſs of the faid borough, Ge.” They re- 


roa 99. turn this charter of Corporation, with a kee to the mayor and 
, aldermen to remove any capital 'burgeſs or any miſdemeanor, and 
then ſet forth an amotion by them for e at an * Ge. 
- * for mayor of the corporation,” | F 
The two points in this caſe were, ta 
(..) „ Whether the offence for which he is removed i be inde 

« bleateominon aW 
(2.) „Whether, if it be ſo, the eher tion (who. have expreſly 
«<a power to rethove) can make ſuch removal without, a precedent 

* :corvietion,” oO oo 

And now by his one he mühe, that this was not a | ſufficient 


38 1 


cauſe to remove him, becauſe bribery is a crime pubiſhable at com- 


mon law; and it is againſt Magna cbarta to remove him from bis 
freedom before he is convicted of the fajd crime; if the law ſhoul; 
de otherwiſe,” what ſecurity can any man have apainſt the inſults of 


D Rep. powerz but it is plain, and ſo it was adjudged" in e James Bagg's 


4 2 that a freeman ſhall not be disfranchiſed, unleſs de by char- 


may be disfranchiſed by “ charter or preſcription, 

without conviction, it muſt be fo an act againſt" [i is Ta and oath 

* to his office, or not doing his" ber ab à Juſtice of peace 
| Not 


1 


eſcription, if he is not con Hcted in due form of 15 3. oy | 
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** an offence for which no indictment will lie. 


55 his tenants, and moved for a trial at bar; thereupon the de- Ed c 


diſtinction is to be made of perſons. 


| aid term, it was ordered that the defendant ſhould plead in four 


notice is given of a trial; it is true, pleas have been received on the tre now futt- 

ffth” day, but never where the matter was conteſted, . — hoy 

0 8 . 8 . 7. . 4. 
= Vo L. VIII. | G The 
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* 


not attending the ſeſſions; or where a judicial officer is a common 
drunkard, or for any other miſdemeanor meerly againſt the duty of __ 
his office, and which is no crime at common law; for there is a 2 
difference between the doing an unlawful act, and the not doing his 1 

duty relating to his office, the one being a crime, and the other 1 
only a contempt, as to the firſt point“ FATE A 
4 As to the ſecond point, Pratt L. C. J. and Pors held, that Can g 3 
to have been a previous conviction, But Eyre and 
% Forteſcue held that this offence being plainly againſt his duty and 
„ oath of burgeſs, the corporation might remove him without con- 
e viction. And they all agreed that a burgeſs may be removed for 


% Per Pratt—lf a burgeſs is convicted upon an indictment for 
<< an 'offence at common law, this court may order, as part of the 
% puniſhment, that he be disfranchiſed. 

Eyre and Forteſcue denied it. | 

< Per cur. adjornatur.” V. poſt 99. 


The Lord Coningſby's caſe. 
HE Lord -Cming/by 


brought an t jectment againſt ſome of Motion for 1 
fendants by their counſel moved, that o the plaintiff being a peer of Sec Str. 248. 
the realm, and conſequently not to be attached, if the verdict * P. 21. 
thould be againſt him, might be obliged to make ſome reſponſible ey 
perſon to be his leflee, or otherwiſe that he would waive his pr ens 08 
_—_—. Ah WA, | | 5 4444 a privileged 

© Bot the court rejected the motion, for if the plaintiff was not ms 
worth any thing, he could not be obliged fo to do; and it would give fecurity 
be unreaſonable that his ge ſhould be a loſs to him, ſince every for the futore 
ſubject bath a right by birth to ſue in the King's courts, where oo part, * 


rent. 


| er * 10 Mod. 383. 
There was another cauſe in the Exchequer in Trinity term fol- 3 , dot 4 
lowing between the ſame perſons, only in that cauſe the noble lord day to plead. 
was defendant; and by rule of court made on a Thurſday in the NY 


days after, and the plea came into the office on. Tueſday after, and 
not before, which the attorney for the now plaintiffs refuſed ; and 
it was inſiſted on by their counſel, that it ought not to be received; 
for though by the courſe of the court the defendant hath four days 
exchufive to plead, yet ſuch cuſtom will not warrant five days ex- 3 
clufive, which was this caſe, becauſe Sunday ſhall be reckoned as s 

one of the days, as well as it is one of the fourteen + days.where + Ten 
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20 live fepu- her eſtate in het e own 2325 my out of his controul,” and after- 
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The court deere that che Peas which are now) put into 58 
reſpective offices of the ſeveral courts were originally pleaded in 
court und that the deſendant may as well plead oh the Felt as on 
the ſecond day, of the; fourth days but that now, by. the courſe of 
the cout, if the defesdant doth net plead within four days, the 
plaintiff may ſign judgment for want of a plea; but cheſe four days 
maſt al ways be reckontd ſuch" dayd Wherein the defendants may 
plaad, ani when the/offices are open; and therefbfe Sunday i s Never 


reckoned ohe of thoſe" duys, becauſe — ebürts or bes are 


then 4 kid donn 28 (OTERYS | [13 4949 rod 8 
And this is not like che caſe mentioned oh th wwe other ſide,” where 
Sunday is reckoned obe of the fWörteen days” T giving notice of 
— c(backuſe'a evaf1 may prepare ſot bis 51 or (a) come up to 
whether ve Landon on; that. day, ab-Well as on any other day of the werk; J And 
or a. for this reaſon it was'reſolved, that the ples ſhould be received. 
Com. Rep. Nota; This is contrary to the caſe of F - Afbmole' verſus ſerjeant 
3 75. Goodwin, where it was held, that as to 'of pleading, Sundays 


+ 2Salk, 624, and holydays ſhould be accounted as other days of the week. 
pl. 2. a i 
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br mi | with, the Lady. Kanga, 15 9 2 
dow, and 4 brings, her. marriage, with Lifter ſettled 


4 t. MI % 


—. * * wards there being ſame * hement between them, be by a proper 


Chance,” rec. Wiltin duly executed, covenanted to allow | her. ſo much every 


a= pl. 309. ear of her . and that ſh e mi Jive ſeparately. from 


hw im, to which and accordi they lived apart 
I 9 
Bar, Rep/q45, tim ROI 5 1 pretending” a ad: be Bake 445 Kr 
. accord'/ © but in fact ap 4 wanting more money af ber,” ſhe refuſed ; 
1 believe Wherenpon be Wit 

8 =_ a coach as ſhe” Was 25 * fro om church on à Sunday, and car- 
from ber 10 Fied ber Into the "Mir nt, © and kept her in euſtody, under a ſuict 
i e ITY brodah 10 

5 now the being brou into court Les car her 
hufband moved by his counſel, that the By would not 15 poſe 
between huſband and wife; that the, could not, deny herſelf to *. 


the 9 and that 1 law, the huüſband hath. a, cqercive power Over 
„ 


m — 


that The ſhould have a ſeparate Maintenance, hall bind them boch 
23 tin they both agree to eobabit a hk and if; the fe wie willing to 
return to her huſband,” no court interpoſe or obſtruQ her, 
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Mr. A Liſter 3 caſe, 17 Nav. tag, 3 5 JL. 
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, another perſo on who aſſiſted him, forced: her | 


An agreement 17 buſband ang 2 ta "Hog. Enargte, and 
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A e d a8 td the icoercive power which the huſband hath over bis 
9 wife, u dg Hot a power to-confine her; for by the la of England 
che is entitleſl to all tea ſonable liberty, if ber behaviout is not 


bad ; and therefore the hall now be ſet. at liberty, if it is oof 
fare ſo to be: She anſwered; that ſhe defired to at libe . Unt 
thereupon ſhe was xdiſchurged out of the dalle &: her Plan, 


and went out of court with het ſon; but that he (che huſband) 
ſhould have leave to write to her, and to uſe any lawful means in 
order to a reconciliation, . provided ſhe was willing to ſee him, 


her order ; but that whenever ſhe permitted bim to come to her, he 
ſhould not offer * violence or uncivil behaviour to her perſon, 


{ 


N Juſt.) Tweſayy > 28 Mo. 
12 . 2 #1 114. 1 


the opinion of this court, and 

Jane Day took the lahds m & de tion, W by Parcbaſe or deſcent. 
The caſe was thus, (vig.) e Hunt being ſeiſed in fee of the 
The widow and rener of John 


Trigg the leflor of the 
riage Hugh Hunt ſurcenderedthe premiſſes to the uſe of his will, and 
afterwards deviſed the ſame to Jane his wife and her heirs, and 
died without iſſue by her; after whoſe: death 
and likewiſe 3 to the uſe of her will, and deviſed the 


it © % IT "2 © > 


bet 
fy 


Trigg, and to ber heirs for ever, and ſoon after died, That Fane 
Day before admittance made her will. and thereby gast the pre- 
miſſes to the defendant in the words following: rem, I give and 
1 . Fe all my freehold and elſo all my copyhold  eſthtey bich 
| IT intend te ſurrender to 1the uſe | of this "my 2061), lying in Ed. 
« «©. mingtan in the county of Middieſen, unto my cnuſin Tuναμẽ 
% Trigg the defendant) for and during the term of his natural 
< life, with-remainder over.“ That after making the will, and 
before any court-day, . Jane the deviſpr died, having never ſurten- 
dered to the uſe of her will; but the defendant, who-is' the deviſes, 
is notwithſtanding admitted under the deviſe, Yn 2 
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gether” in one perſon, (as they did in this daſe) the unt being by 
the deviſe, and the other by deſcent as heir at law g the n 

the moſt, noble; means tu come to an eflatt, and ene law 

ge that the beſt title (hall Mn. 

So where 2 feoffment is mare to ev ſev, the rewe ſion in fee 

to the bes ofthe feoffor, in fuch tale the ber Chal ale de ay 

my 3 ©. on 


* onde us Tri rigg, Iv 111 prius, wikere Parker Lord * 5. 23. 


HIS was a caſe referred out of read court of Chancery, for 1nd. 


point was, whether one they ſhall br 
taken by pur- 


where by de- 


laintiff's great uncle. That after the mar- Stra. 487. 


Fave was Knitted © © 
fame. to\7aue Day ber daughter and heit by het firſt huſband $obn 


And it Was reſolved, that June was in by deſcent, . 
was heir at aw, to the teſtatrix z and that where two tight miket to- vion of the 


court more at 
large, in Stra. 


Term. S. Mich. 8 Georgii, 1721. 
Gon by deſcent, becauſe it was part of the old eſtate of the feoffor ; 
Co. Lit. 22. b. for 25 much of the uſe of the lands which he did not diſpoſe of by 
— the feoffment ſtill remained in bim as part of the old eſtate. 
But in the caſe of a will, if a man deviſe any other eſtate to the 


heir at law than what he was to take by deſcent ; (as for inſtance, if 
the teſtator deviſeth a leſs eſtate to him, or an eſtate in fee to ariſc 


upon a condition,) there it is otherwiſe. 
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Button verſus Heyward & ux. 


deſendants for ſlanderous words ſpoken by the wife, (viz. 
$07- - "George Button (the plaintiff) it the man who killed my 
— 7 buſßband, her firſt hu being dead ; after a verdict for 
2 Barnard, the plaintiff, it was moved in arreſt of judgment, that theſe words 
K. B. 84. are not actionable, © for the uncertainty of the word #//ling ; for it 
* might be juſtifiable, or in his own defence, or per mfortunium ; 

and ſhall not be preſumed felonious, and ſo made actionable by 

* jintendment; for it is a maxim that words ſhall be taken in miti- 


* ors ſenſu. Moor 573. Cro. Jac. 306. Hob. 6, 77, 177. Cro. 


cc Tac. 315. 4 Co. 20. a. Rol, Abr. 72, 73, 77. Cro. Jac. 21 5, 


« 331. 2 Salk. 694, 696. . (2.) Adtunc defunt#' in the declaration 


« refers to the time of the declaration, not to the time of ſpeaking 
te the words. Heb. 6. Cro. Jac. 331. (3.) The words in the 


 «/]aſt count, (viz.) J know the man that killed my huſband : it was 


ago; and 


G. B. are ſpoke of a paſt time, perhaps ſeveral #2 


“ ſo not actionable. Rol. Abr. 48. Vent. 50. 
v. Wilk, Trin. 7 G. . | 
« Wyndham contra—The words in themſelves import a voluntary 
and unlawful killing by neceſſary inference: and in the later 
* reports have always been held aftionable. Cro. El. 49, 823. 


* Cre, Jae. 166. Lev. ay. 40. 15. 2 Lev. 150. Salk. 695, 
F * 1 


* 


H E plaintiff | brought an action on the caſe againſt the 
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for law, for that the judgment muſt be reverſed or a 


Firteſcus Juſtice: The rule of conſtruction of actions for words 


Term. S. Hill. 8 Georgii, 1721. 
45 697. (2.) There is no neceſſity to aver the death of her huſ- 


.<« band; for the words imply it. Cro, El. 317. Cre. Car. 489. 


« Pratt Lord Ch. Juſt. There can be no queſtion but at this 
&« day theſe words are actionable ; in former times words were con- 
te ſtrued in mitiori ſenſu to avoid vexatious actions, which were 
« then very frequent: but now diſtinguenda ſunt tempora, and we 
* ought to expound words according to their genuine ſignifications 
te to prevent ſcandals, which are at preſent too frequent, The 
ce words themſelves aſcertain the death of the perſon: and there- 
te fore there can be no neceſſity for any averment. We are to 
* underſtand words in the ſame ſenſe as the hearers underſtood 
te them; but when words ſtand indifferent, and are equally liable 
* to two diſtin interpretations, we ought to conſtrue them in mi- 
te tiori ſenſu : but we will never make any expoſition againſt the 
* plain natural import of the words; killing ſignifies a voluntary 
© and unlawfal killing, and is actionable. There are a great many 
e very odd caſes in the books. n ä 
Powys Juſtice of the ſame opinion. | 
e Eyre Juſtice: The words are to be taken in their worſt ſenſe, 
* for a malicious and felonious killing. The word killing of late 
e years has been held actionable. | | 
* 2dly, As to the ſecond queſtion, whether any averment of the 
* huſband's death is neceflary ; the defendant's words have aſcer- 
* tained the death. In the time of King James the Firſt this ex- e _ 
“ ception did prevail, but never of late. Sid. 5a, 53. In the caſe 
cc wa acob and Miles, Cro. Tac. 343. adtunc defunit was held i 
«: ſafficient, becauſe it referred to the time of declaration: but that: 
* point has been often over-ruled. In that cafe it was alſo reſolved, i 
e that where the jury gave ſeveral damages for. the words ſpoken 
«at ſeveral times, and the judgment was entire for the damages 
and coſts, the court might reverſe the judgment guead; the da- 
mages given for the words not actionable, and affirm it for the 
* reſt, and all the coſts; which, reſolution has ſince beeggdenied = 
in 


2 tolo, | ſo the caſe is of o great authority in any reſpect. | 


is very different from what it formerly uſed to be: the maxim 
« for expounding words in gutiori ſenſu has for a great while been 
*© (a) exploded, dear 50 or 60 years; whenever words are diſrepu- (4) E 364. 
© table they ate actionable. It. was the Lord Chief Juſtice, Hol's v0. e. 
* ruſe, to make words actionable whenever they ſound, to the diſre- 19 Mod. 197, 
« puration of the perſon of whom they were ſpoken; and this 9h al. 

<© was alſo Hale's and Twiſden's rule; and I think it a very good 117, 286. 
< rule, If the killing was juſtifiable, why did not the defendant Sel. Caf. 261. 


< juſtify the ſpeaking the words? In the caſe of Baker v. Pearce, 2 40 ö 


* 
22 
9 - 


* (5) it was held, that words are to be taken in malam partem, ps pl. 40. 
NP 695. pl. 6. 2 Lord Raym. 959. 6 Mod. 23. 


- 


* 


„3 wy V 


* 


* 


Term. S. Hill. 8 Georgii, 1721. 


nd 9 

5 
8 

AS 

# 4 + — 

— — 

3 * . 
1 „ 

1 - 
, * 
. * 

- 


I 4 9 7 2dh. An averment is not neceſſary. Vent. 117, The court 
= | vill intend the party dead unleſs it appears upon the record that 
1 he was alive. r | —_=. 
hy the court, judgment for the plaintif.” BU =: 
P. 25. * Spiller & Ux' ver/us Adams, or Andrews. = -« 
last admit- © "HE plaintiff brought a writ of dower againſt the defendant 0 
ted ad pro- Who was then an infant, and admitted ad proſequendum by 
— his next friend, and pleaded uncore priſt; and judgment being given 
for the plaintiff in the Common Pleas, Adams brought a writ of « 
error in B. R. and aſſigned the matters following for error. 
(J.) Firſt, That the admittance ad proſequendum per prochein 


amy was wrong, for it ſhould be ad defendendum per guardianum. 
To which it was anſwered, and fo reſolved by the court, that true 
it is, an infant gften proſecutes per procbein amy; but yet an ad- 
mittance ad proſequendum is good, even where he is defendant ; for 
it is to proſecute his plea by which he defends himſelf againſt the 
laintiff. | > 3g | 40 
In Dower (2.) Then it was objected, that damages were given to the de- 
| Vncore priſt fendant, which ought not to be done, becauſe he pleaded uncore 
wht hud Hut friſt, which is no plea in dower, unleſs an actual aſſignment was 
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made. | | | 

J To which it was anſwered and fo ruled, that damages in this 
| caſe were well given, tho”'the defendant had pleaded uncore priſi, 

| becauſe damages may be given occafione detentionts dotis. | 

(3.) It was objected, that tho' damages might be given in this 

caſe, yet it ought not to be upon the judgment quod recuperet dotem, 3 

*6 ET, 1. c. 1. this being in a real action; for before the ſtatute: of * Glouceſter no q 

Raft, Ent, damages were allowed in a real action; therefore the damages ought ME 

399- to be given from the time of the diſſeiſin till after the writ of in- 3 

Wet. quiry rewrned by the Her if there ws no wilful delay by the = 

A To which it was anſwered, and fo reſolved, that by the ſtatute of | 
= Ter nas“ T. Merton cap. 1. the widow in a writ of dower ſhall recover the 
1 „Value of her dower in damages from the death of her huſband to the 
I . 78. day that ſhe recovers the dower itſelf; that is, zſque diem qua ipſa 
= 1 recuperaverit per judicium Curiæ ſeifinam ſuam, which by intend- 


1 — 


Sid 446, ment of law is the day on which ſhe had W quod recuperet 
: Vent 53. © dotem, for from that day ſhe is accounted e poſſeſſion or ſeiſin 
Lotw. 719. of Z . . , 
n the | | 8 | tart tern bY edt; 
, » Sothetjudgment was affirmed, |S 
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Read verſus Marſhall. * P, 26, 


„ TRESPASS on two counts; /. for breaking the plaintiff's Huſband a- 
4 cc houſe, and taking his goods. 24. laid on a different day lone may have 
for beating his wife, & adtunc & ibidem bona & catalla ipfius ne uch for 
"8 or g 5 9 2 beating his 
1 « quer cepit & aſportavit, Judgment by default; and on writ of wife. 
inquiry intire damages were given.“ 59 | 

A « Belfield ſerjeant moved in arreſt of judgment, becauſe no da- 
mages ought. to have been recovered' for beating the wife, ſince 

XF © the is no party to the action, nor has the plaintiff laid any ſpecial 

4 « damage, as per quod conſortium amiſit, &c. to entitle him ſolely 


« to this action. If theſe damages ſhould be recovered, there may 
* be two recoveries for one aſſault, for this action would be no bar 
** to any action to be brought by the baron and feme jointly.“ 
* Gapper contra: The aſſault on the wife is only laid as aggra- 
<« vation of the damages, and not as a diſtinct treſpaſs. Salt. 119. 
6e pl. 12. 2 Salk. 640. pl. 10. 2 Lord Raym. 1031. 11 Med. 
“ 265. 10 Rep. 131. 42. Cro. Fac. 664. pl. 16. Dix v. Brookes. 
* Forteſc. Rep. 378. Stra. 61.” 
_** Cur, * inclined this declaration good; but adviſare vult',” 7 Forteſc. 
| 2 ep. 377. 
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The King verſus The Marquis of PowisSs. This cauſe 
my | | came on 
Wedneſday, 


IPON a urit of error to reverſe an outlawry for high treaſon, 11 Apr. 8 
the error aſſigned was, that the proceſs of outlawry' againſt Geo. 1722. 
the Marquis was directed to the ſheriff of London, when he (the outawry for 
Marquis) lived in the pariſh of St. Giles in the county of Middleſex, high treaſon 
which is an error in fact; for the proceſs of capias muſt be always mae * 
directed to the ſheriff of the county where the party lives, and for 
this reaſon the outlawry was reverſed, upon the confeſſion of the 
JJ v 
NMB. There were ſeveral exceptions in point of law taken to the This cac. ds 
bechgl, in this tem. 488 0 „ 


er „Hate * : 
CSF at cor bits 19403 ho fr Toa Os Oo) 27 „ ene 

The King ver/us The Dean and Chapter of Trinity- * P. 27. 
F 0 
"HE dean and chapter, &c..denying Dr. T. S. the archdeacon Mandamus by 

f A. , . | nn archdeacon 

. of, Ge, his ſeat therein, and his voice In the chapter, he to beireſitired 
br ought a mandamus in the King's Bench in Jreland, directed to to his ſeat in 
them, ſuggeſtiog that his predeceffors time out of mind had enjoyed * ee a 


9 


reer 


4 . 
$a.\p "14 
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1 2 | 'F d N 4 it of or 
the ſaid liberty, and that the franchiſes and liberties of their cor po- wil oel 
rate body were confirmed by letters patent of H. 8. &c opon it. 
ad . 1 : : | * 8 = | WR. Forteſc. Rep. | 

| The 9. 
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+ Poph. 176. 
Mod, Rep. 
81, 281. 

Lev. 291. | 


P. 28. 


110 is trde, a mandamus will lie ta teftore a maß to his 


— - 
— 
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The dean and chapter made a return to the effect following, 
(viz.) That by the ſame letters patent they had power to make - 
laws for the benefit of their corporate body; and that they made a 
by-law on ſuch a day, &c. that no perſon ſhould be admitted a 
member of their body, unleſs he had taken the oaths of canonical 
obedience, and to keep the fecrets of the ſaid chapter, which the 
archdeacon denied to take; and thereupon they refuſed to admit 
him. } | Sls 

This return was adjudged inſufficient in the ſaid court in Jreland ; 
whereupon they granted a peremptory mandamus, _ 0”. the 
dean and chapter brought a writ of error in the King's Bench here. 


- 


And it was argued in their behalf, 


(1.) Firſt, That the cauſe of denial, as returned by them, was 
a good and ſufficient cauſe. . ESE WG 

(2.) That a mandamus was not the proper remedy for the arch- 
deacon in this caſe. 

As to the firſt point the court adjudged, that the dean and chap- 
ter had not returned a ſufficient cauſe, but that they had uſurped a 
juriſdiction, by tendring or requiring an oath to be taken, which 
could not be done but by a court of judicature, or by ſome ſpecial 
words in letters patent, giving them authority ſo to do, which au- 
thority could not be implied by any general words, expreſſing their 


wer to make by-laws. 


Bunt the chief point was, whether a writ or error would lic upon 


a peremptory mandamus. ' | mY 3 
And it was argued againſt. the dean and chapter, that a man- 
damus would not lie, becauſe it was a prerogative writ, upon which 
the particular right of the ſubject was never yet determined; . for 
it is grantable by the court only in caſes of * a publick nature for 
ſettling the poſſeſſions of men, and not between any parties in in- 
tereſt, and therefore no reſtitution can be granted this writ; 


it is no more than a, command to a perſon. to do his duty, as to 


admit another to an office, or to ſome freedom, or ta ſome place 


or freedom, which belongs to him to whom it is granted, and 


for which he hath no remedy by any other action. Now in the 
principal caſe, as to a place in the chapel and voice in the chapter, 
it is no more than a, franchiſe belonging to the office of archdeacon, 
for which no affiſe, ejectment or quare impedit, will lie; and tho“ 
he might maintain an/aQtion of treſpaſs on the caſe for it, yet 
that is no remedy, becauſe in ſych caſes damages are, only to. be 
recovered, and not the franchiſe pt. e e 
priority of 


freedom; it may be directed to a. biſhop to induct a, man into his 
prebend, and to give oil to a prieſt in baptiſm ; but fach writs, and 
others of the like nature, ſhall never be controlled by writs of error, 
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Fn if they ſhould, many inconveniencies would follow, becauſe it is 


e an argument that no writ of error lies, for they are never entered dess. 


— 


Term. 8. Hill. 8 Georgii, 1721. 


uſual 30 grant a mandamus to pariſh-officers, and to magiſtrates, to 
deliver the enſignus of their temporal offices, or to command them 
to do their duty in their reſpective offices; and if writs of error 
would lie on ſuch commands, it would admit of unſufferable de- 
Jay. | 8 

A writ of error was never yet granted where a fine was impoſed, 
*« or commitment for a contempt, or upon the award of any writ 
« by any court of juſtice, in which caſes the properties and liber- 
« ties of the ſubjeQ are concerned. Hardr. 401, And if it is not 
grantable in a criminal Action, where a man 1s deprived of his li- 
berty, there can be no reaſon why it ſhould be granted in a civil 
action, as in this caſe; it is true, this matter was conteſted in, the 
caſe of the Conflables of Ailſbury, (viz.) whether a writ of error 
would lie upon the return of an habeas corpus, but it was not deter- 
mined. | 

It is likewiſe true, that by a late * ſtatute, a traverſe is given * 9 Ame, 


to the return of a mandamus, as if it had been an action on the \#;.» * by 
caſe ; but yet that doth not make it an action on the caſe. enacted, that 


| | | | the proſecutor 
may plead to, or traverſe the facts in the return; and the perſon who made the return may take iſſue, or 


-demur. 43 N 
oy It was objected, that a writ of error might lie without delay- 
* ing the party, for it might not be a + ſuperſedeas. I Bat every 


vwrit of error 


“The form of entring the award of a peremptory mandamus is i, , ſapera- 


Leo confideratum eft, 16 Car. 2. Rotulo 35. Maidſtone corporation, . 4 
« 35 Car. 2. 10 V. 3. Stroud &. 
4 When, the court denies a peremptory mandamus, there is no Palmer, Tris. 


© pretence that any writ of error will lie, ſo that the conſequence * © 


will be that a writ of ercor lies only of one fide. - Tbs 


On the other fide it was argued, that tho' in this caſe a writ of 
error would not lie upon the firſt mandamus, becauſe it was in the | 
nature of an interlocutory. judgment, * and no more; yet it muſt * P. 29. 
lie upon this peremptory mandamus ; for tho' it was formerly but a 
letter from the King, yet now it hath obtained the ſanction of an 
original writ ; and like ſuch writ, if it bears 2e out of term, it is 
void, 8 5 FI . 

The reaſon of the law ſeems to be plain, that a writ of error Lev. 91. 


will lie upon a peremptory mandamus, for it will lie upon any judg- 2 
ment by which the defendant conceives himſelf to be aggrieved or Sid. 4. 


damnified, unleſs he hath another proper remedy for relief; but the Mod. 258. 


dean and chapter in this caſe have no remedy but by a writ of er- 


ror; for if their return to the firſt nandamus was good, and ruled to 


be otherwiſe, they are pinned down by ſuch judgment; and tho' 


they are wronged by it, they have no remedy. at 
. vol. TS The 


— — tat 
—_— - 


£ 
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The court was of opinion, that the vigli of any perfon was not 
to be determined upon a mandamus z it gives a remedy where there 
is a ſeeming probability for it, and it ſettles people in their poſſeſ- 
ſions, ſo that they may be able to defend their right, or by victue 
thereof to bring any action for things incident to the poſſeſſion ; 
and if a writ of error ſhould lie in ſuch caſes, it would entangle 
all the publick acts of annual officers in moſt corporations and 
pariſnes. + | 


It is againſt the nature of a writ of error to lie on any judgment, 
but in cauſes where an iſſue may be joined and tried, or where 
judgment may be had upon. a demurrer, and joinder in demurrer, 


_ and therefore it would not lie on a judgment for a procedendo, nor 


on the return of an babegs corpus.  - 


It is true, if the defendant in error had traverſed the return of 


the dean and chapter to this mandamus, as by the ſtatute ꝙ Anne 


he might, in ſuch caſe the writ of error would have been good, 
becauſe then a final judgment might be given ; for upon the traverſe 


of the facts in the return, the other fide may take ifſue or demur; 


and ſuch proceedings might be had, as if the proſecutor of the 
mandamus had brought an action on the caſe for a falſe return; and 
if he had a verdict or judgment on a demurrer, he ſhall recover his 
damages and coſts, upon which judgment a writ of error would 
lie; but it was never yet determined that it would lie upon a pe- 


remptory mandamus, and therefore it was reſolved by the whole 


Forteſe. Rep. 
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Add ion for 
ſcandalou: 
words. 


court, that it would not lie wins | 

Afterwards a writ of error was brought on this judgment in the 
houſe of Peers; and the Lord Chief Baron, who attended there, 
together with ſeven other Judges, acquainted. the Lords in Parlia- 


ment, that all the Judges of England were of opinion, that a writ 
of error would not lie, * and thereupon 21 Apriks, 10 Georgit, 


anno 1724. the judgment of the court of King's Bench was affirmed. 


Muck's caſe. - 1 | 
N ation on the caſe was brought againſt Mack for landerous 


II Words, (vis.) Muck flole.a ſheep of bis (innuendo of the de- 
 fendant), and that it was not the firſt be flole by an hundred; u 


not guilty pleaded, the plaintiff had a verdict; and the defendant 


for they are the goods of the huſband. 


moved in arreſt of judgment, that the words were not actionable, 
(vix.) Muck flolr'a ſheep of bis, which muſt be intended Muct's 
own ſheep, for the particle his muſt refer ad proximum antecedens, 
whieh is Muck, fo that theſe words are repugnant ;. for a man can- 
not ſteal his own ſheep; like the caſe in Noll. Ar. 74. where an 
action way brought againſt huſband and wife, for words ſpoken by 
the wife, (vz.) that the- plaintiff fol: ſome of ber goods : adjudged 
not actionable, becauſe a married woman cannot have any goods, 
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| and the cauſe- cannot properly be ſaid to 
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But in the rat = the court over-ruled the objechon, and 


held the words actionable as laid in this declaration. 


eiten on, &c. verſus Manly, or Manby. 


N an action of afſault and falſe impriſonment for ſeven months from —_ 1 f 
1ſt October. The defendant juſtified for the whole time by vir- clude prove 
tue of a writ of capias utlegatum, que eſt eadem tranſgreſſio, captto, i m- paiet per re- 
priſonamentum, S detentio, Fc. and then traverſed” abſque boc, that Fore, 
he is guilty at any time after the return of the writ. * The defen- Rep. 379. 


dant who ſued out the writ juſtified under it; and upon a ſpecial Staa. 694. 


demurrer to his plea the plaintiff had judgment- in the Common 


Pleas, becauſe the juſtification was under a writ taken out af fuch 
4 time, and the defendant did not conclude his plea with prove 
patet per recordum, nor traverſe that he did impriſon the plaintiff 


at any other time; and now upon a writ of error in B. R. upbn that 
judgment, the error aſſigned was, the want of a good origina/; it is 


true, there was an original, but it was not returned, and therefore it 
1s void, 5 

The general errors were aſſigned: and alſo, that no bill was 
te filed, but upon alledging . a bill was returned, filed of 
* another term; but no return to that bill was certified. 

To which it was anſwered, that there are two ſorts of returns, 
one. made on the roll, and the other by the ſheriff ; now tho' there 
was no return made by the ſheriff on this original, yet there being 
one filed on the roll, and certified from thence as returned, that is 


fufficient to make it a good original. 


And as to the objection againſt the plea, (viz.) that the defendant 
had juſtified under a writ, and did not conclude * prout patet per re- * P. 31. 


_ cordum; and that he had not traverſed the impriſonment. at any 


other time than upon the writ ſued out at ſuch.a time; it was ar- 
5 that if the action had been brought againſt the ſheriff, and 
Lo Joſt ed * 5 the writ, he muſt have concluded his plea 
tet per recordum, becauſe it would not have been a 
if 4 had not returned the writ; but though be never re- — 
1 8 it, it s ſtill a good juſtification for the defendant in this 


Aktion. 


But it is hot abſolutely neceſſary for a defendant to conclude his 
Plea with prout pater per 1 becauſe a writ may be loſt. 
And as to the other objection, that the defendant did not traverſe 
the impriſonment at apy. other time, Ge. that is only . ſurpluſage ; . 
N en is good, the traverſe would be wholly; imma- A 
+The original ; gives juriſdiction to this court, and by conſequence Curia. 
if that is not returned, the court hath no Een in this 8 


in cat but if 8 
3 _ 
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 theriff never returned the writ, how could the defendant in this ac- 
tion plead prout putet per recordum ? therefore his plea muſt be 
good without ſuch concluſion, and if his plea is good, then the tra- 
verſe would be immaterial ; ſo the judgment in the Common Pleas 

In Mich. was * affirmed. . : 
xerm,9GGeo.1. | | 


eorgii, 1721. 


Glynn ver/us Yates. 


| Bail are lab THE cafe was, J. The principal died not having ſurrendered 


princhpal ded | himſelf before the return of the ſecond ſcire factas;. and 
ore the re- Upon a motion, the queſtion was, whether the bail are liable to the 
turn of the debt. | co 


1 lere It was argued againft them, that they were liable, for in ſtrict- 


Stra. 514. "neſs of law, upon a capias awarded and filed againſt the principal, 
_ Reym. and non eſt inventus returned, the bail afterwards are liable; it is 
* true, by the favour of the court, they have time to render the prin- 
+ Moor 775. ipal till the return of the ſecond + ſcire facias againſt them; and 
5 Jac. 97, therefore that matter ought to be pleaded to the ſcire facias, and 
Bat. 33t, Not to be allowed upon a motion; but it cannot be pleaded, becauſe 
W. Jones 138. it is not Jaw. Sag Een e ee . 
＋. To which it was anſwered, that if it is not law, and therefore 
6 Mod. 238. not to be pleaded, it is the greater reaſon that it ſhould be deter- 
P. 32. mined upon a motion; for the death of the “ principal being the 
__ __ a of God, it ſhall never be prejudicial to the living, and the plain- 
tiff hath no damage by the death of the principal, becauſe he 
might have died if he had been in gaol ; but it would be a great da- 
mage to the bail, if they ſhould not be diſcharged by his death. 
Pratt Ch. Juft. The bail are bound by their recogniſance to 
render the principal where Judgment is had againſt him, or to pay 
the condemnation money ; but by the courſe of the court, the prin- 
cipal hath time to render himſelf in diſcharge of the bail till the 
ſecond ſerre facias againſt them is returned; and here the a& of 
God intervened, (v/z.) the principal died, ſo that he could not 
ranger ant within that fime. oo YI EEE 
Eyre Juſt. It is true, the grace of the court is uſually extended to 
the bail, where the principal did ſurrender himſelf, but never where 
he did not ; this was the courſe of the court when Popham was Chief 
Juſtice, but it was altered by my Lord Coke, and altered again in 
Crook's time; that if the principal did ſurrender himſelf before the 
Cro. El. 738. return of the ſecond ſcire facias againſt the bail, they ſhould be 
_© diſcharged; but the indulgence of the court never extended farther. 
It is wrong to ſay, that the plaintiff hath no damage by the 
death of the principal dying before the time he had to ſurrender 
himſelf; for it is ſeen by daily experience, that men will pay their 
debts- rather than be committed ; and fo might the principal in this 
'cale, rather than to be rendered in cuſtody, x. 


» 


Beſides, 
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* Beſides, the plaintiff is a ſtranger to the bail, and there is no 
truſt or privity between him and them; but there is a great truſt 
between the principal and the bail, ſo that it ſeems very reaſonable. 
they ſhould ſuffer in this caſe rather than the plaintiff, who is an 
innocent perſon ; for it is probable they may have counter-ſecurity 
from the principal to indemnify 'them ; and therefore it is more 
proper for them, than for the plaintiff, to ſue his executor or admi- 
niſtrator upon ſuch counter-ſecurity ; for it is to be preſumed, that 
by reaſon of that truſt which is between them, they may know 
more of his concerns than it is poſſible for the plaintiff to know. 
So laſt day of the term judgment was given for the plaintiff „ 8. P. 4e. 
againſt (a) the- bail. a cord” in 18 
| 717 àad ao 


* Simons v. Parmiater's bail, B. R. Mich. 1750. 


—— 


Atkinſon executrix, &c. verſus Coatſworth. * P. 33. ? 


T PON a writ of error on a judgment in an action of cove- „ 
nant, the caſe. was, //. One Snell by indentute of leaſe de- n 5 
miſed lands to Atkinſon the teſtator for a certain term of years, Sta. 512. 
rendring rent, and performing other covenants therein mentioned; 
and afterwards Atk:nſon made an under-leaſe of the premiſſes to the 
defendant Coatſworth, who therein covenanted with the ſaid Arkin- 
fon to perform and keep. all the * covenants in the original leaſe, to be 4 Of whick 
kept and performed. by the ſaid Atkinſon, his executors, &c. or of de nen 
aſſigns. 1 „ | | az one. 
After wards Atkinſon having made his wife (the now plaintiff 
executrjx) died; and the rent reſerved on the original leaſe not 
being paid, ſhe the ſaid executrix brought an action of covenant 
againſt the defendant Coatſiwurth, and aſſigned for breach the non- 
payment of the rent, &c. and upon the general iſſue pleaded, the 
cauſe. was tried at the aſſiſes in Durbam, and the plaintiff had a ver- 
dit and judgment; and upon a writ of error brought by the defen- 
dant, the error aſſigned was, for that the plaintiff in her declaration 
had not ſet. forth, that Allinſan her teſtator did execute the original. 
leaſe on part, for if it was not ſigned and ſealed by him, then, 
it was not his. deed; it is true, it being executed by Snell, it had 
all the eſſential qualities of a deed; but it doth not fallow from 
thence, that it was the deed of the teſtator, and by conſequence 
the defendant ſhall not be bound by covenant relative to ſuch deed. 
If it ſhould-be objected, that the defendant in this caſe is eſtopped 
by his own deed. (made between him and 4tkinſon) to. ſay that the 
original deed is not the deed of 4:kinſon, becauſe that very original 


deed 1s recited in his own deed ; the anſwer is, that this. general 545A 


eſtoppel doth not bar him from ſaying, that by the firſt leaſe there 
no rent reſerved, or to be paid by Atkinſon; for the defendant is 
Voz. VIII, ha K ls ge 
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to perform no mote than thoſe covenants which were to be per- 
formed by Atkinſon,” and the plaintiff muſt ſhew what thoſe cove- 

| nants are before ſhe can be entitled to this action. 
Eon. On the other fide it was argued. for her, that by ber declaration 
| ſhe hath ſet forth, that per indenturam fadam inter partes praedier” 
Atkinſon did covenant,” &c. Now theſe words imply, that the in- 
” denture was executed by him on his part; and therefore ſhe need 


. P. 34. Not ſet forth all the circumſtances of * ſigning, ſealing and deliver- 


b ing, becauſe her alledging that it was made inter partes fracitias 
implies all the reſt. | 

4 Leon. 173. 80 where: the plaintiff Secured: hat the teſtator deviſavit, or 
Lots. 333. that the feoffor feoffavit, Tc. theſe words imply all other requiſites 
either to a will or a feoffment ; and if fo, then fa#a in this caſe 
implies all requiſites to the making an indenture, and conventt all 

requiſites to the making a covenant. | a 

Beſides, the original indenture being. recited in the other, in 
5 which the defendant covenanted to perform all the covenants there- 

in, which on Atkinſon's part were to be paid, done or performed; 
he is now barred to ſay there are no ſuch covenants in the original 
. leaſe, becauſe he hath allowed it to be an indenture, and with ſuch 
covenants. | 
Cura, The ſubſtance of the objeQion is, that the 1 plalntiff bath not ſet 
forth in her declaration, that the original Waal was ſigned and 
ſealed by Atkinſon on bis part, or that it was his deed; for if it 
was not, then the defendant is not bound to*perform the covenants - 
therein contained; but the plaintiff hath alledged, that it was an 
indenture fafta inter partes prediftas, which implies that both 
Snell the original leſſor, and Atkrnſon likewiſe, ſigned, the deed, and 
ſo it became the deed of both parties, for where an indenture is 
made between two parties, that myſt be implied, and the other 
—_ - ces of ſealing and delivering it as bis deed, need not be 

ort A 

Moor 23. And as to the efoppel, it is very full avainſ} the defendant, for he 


Foph. 115. Hath covenanted in the ſecond leaſe to perform all the covenants in 


3:2 the original leaſe, which on Atkinſor's part were to be paid, dene 


or performed, Za that there aro 


no ſuch covenants in the original leaſe 
bo the Ms FOE ads * eee 
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26 burgeſſes, in nomioation out of which they choſe 13 common 
council-men, who, when choſen, had votes in electing a mayor and 
other officers. in the ſaid borough ; but at the laſt election, on 
Monday after Bartholomew day, they put one Benſon in nomination 
with 25 more, who were burgeſſes, but Renfer was nat, he being 


only a freeman of the ſaid borough ; and he was choſen by the 


majority of the other 25 hurgeſſes, to be one of the 13 common 
council- men. . | 

Afterwards, the mayor finding that Benſon was not qualified to 
be olle of the 26 burgeſſes, for the reaſon before mentioned, pro- 


*ceeded to a new election, and then they choſe one Devereux to be 


a burgeſs in the room: of. Ben/ox ; and now Hughes, wha was ane of 
the other 25 burgeſſe and put in nomination as aforeſaid, and 
who was duly qualified, and had moſt votes to be a common 
council-man next to the ſaid Benſon, . proſecuted an information 


ainſt the mayor and the 12 common council-men, as not being 


oſen by 26 qualified burgeſſes; for that Benſon, one of the 26, 


" 


was a freeman and no burgeſs, and therefore the whole election 


vaid, as not warranted by the cuſtom of the borough: 


But the cqupſel for them infiſted, that the rule might be diſ- 


charged; for when an election is made by ſeveral perſans, whereof 


ſome are qualified to-chuſe, and ſome not, it is good as to the per- 


ſons qualified; for if it ſhould be otherwiſe, and the electian wholly 
void, and that they cannot re-eleft, there would he an end of this 
borough by preſcription, far then they can neither have burgeſſes 
nor common covuncil-men, who are to name the bailiffs, and who 
have votes at the election of a mayor. | 


Therefore to avoid this inggnycnience, if one unqualified nerſon 


is choſen, they may elect another who. is qualified, as ſoon as they 


underſtand he is unqualified ; and this hath been the conſtant courle 
in ies ern g 2 191 
But this was denied by the counſel for the proſecutor; for they 


 infilted, that where an election is made by one or more perſons 


unqualified, if it is void as to the perſon elected, yet he who hath 
moſt votes next to the unqualified perſon elected, ſhall be deemed 
duly choſen. ty . 


It is true. where perſons apparently unqualified are naminated, or 


put up for candidates, in ſuch caſe an election made by or out of 


ſuch perſons, is intirely void, becauſe it is an undue election, and 
ſor any part, eſpecially * when by the cuſtom of the * P. 36. 


ſhall not ſtand 


hq a determinate number of qualified perſons are to chuſe. 

Now in this caſe, one of the perſons nominated to be a burgeſs, 
being only a fraeman, and no burgeſs, and the choice of common 
conncl-men being to be made on @ certain day, and by a particular 
number of burgeſſes, if it is not made on that day, nor by that 


number, 


. 
lh. 
on a - + * 


. The town of Bedford is a borough by preſcription, and time - P. 35. 
out of mind, on the Manday next after Bartbolamem day had put up 
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number, the whole election is void, and not as to the unqualified 
rſon alone; for if he had not been put in nomination as a burgeſs, 
he might have voted as a freeman, the benefit whereof was by this 
means loſt, both as to himſelf and his friends. | 
It. is true, in ſome caſes the borough might proceed to a new 
election; as where the perſon choſen did not receive the ſacrament 
within a year, &c. or where he had not taken the oaths, &c. be- 
cauſe theſe are diſabilities which arife after the election, and might 
not be known before; but where the diſability is apparent before 
the election, as it was in the principal caſe, then it is void from the 
very beginning. 71555 | 
The court declared, that what was inſiſted on by this motion for 
the proſecutor would introduce a great inconveniency ; for if this 
ſhould be adjudged a void election as to the whole, then the borough 
would be deſtroyed, for there cannot be any other mayor, or any 
thing done by common council-men ; | 1 ; 
Therefore if ſome unqualified (as Benſon was) are put in nomi- 
nation with thoſe who are qualified, as the other 25 were, and 
the unqualified perſon is choſen (as Benſon likewiſe was) it avoids 
the election as to him only, and not to the other 12 common 
council-men who were duly choſen and qualified ; and where there 
is no fraud, but a plain miſtake, the re- election of a qualified perſon 
ſhall be good. 7 | | 
This was the opinion of the Chief Juſtice and two other Judges, 
but the fourth differed in opinion, for it was not clear to him how 


CS 


13 common council-men, who by the cuſtom of the place were 


to be choſen out of 26 qualified burgeſſes, could be lawfully 


choſen out of 25, for they might as well be choſen out of any other | 


number, if once the cuſtom is broken. | , 

However, he was of opinion, that Hughes, who had the moſt 
votes of the 25 burgeſſes duly qualified, next to Benſon who was 
not qualified, was duly choſen; therefore, that the plaintiff com- 
plaining ought not to be hindered to try his right upon this infor- 


mation. | | 18 
* This being upon the firſt motion, and the court being not all 


of one opinion, the rule was enlarged as to the perſon re- elected, 


and diſcharged as to the reſt. n | | 
And afterwards, on another day, and upon another motion to ſet 
aſide the rule as to the perſon re- elected, the queſtion was, If one 
who is unqualified is choſen by a majority of thoſe who are quali- 
fied, and his election is made void, becauſe he is unqualified ; then 


whether a perſon who is qualified, and hath the majority of votes 
next to him who is not qualified, ſhall be adjudged duly choſen, or 


whether they muſt proceed to a new election. | & 2 
And it was inſiſted that Hughes, who was qualified, and who 


had the moſt votes next to Benſon, who was not, but yet was cho- 
ſen, ſhall be deemed to be a duly elected burgeſs, and the new elec- 


tion of Deveureux ſhall be void and ſet aſide. 
. N It 
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It is no excuſe to ſay, that they did not know Benſon was not 
qualified at the time he was choſen burgeſs, becauſe it was in their 
power to be duly informed of the truth, for they had all the 
borough- books in their cuſtody ;- and ignorance can be no excuſe 
where they had all the means of knowing the truth amongſt them- 
ſelves. . : | 

Therefore all the votes given to Benſon were thrown away, and 
he who had moſt votes next him is duly. elected, and the borough 
ought not to have proceeded to a new election. 


But the court held the new election to be good, as well for the Curia. 


miſtake in not knowing Benſon was no burgeſs, but a freeman at 
the time of his election to be a common council-man, as for 
avoiding an inconveniency, which otherwiſe would be incurable ; 
fo. the eledion of Devereux was held good, and the rule diſ- 
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lle King verſas Inhabitants of Brickhill. 


7 WO joflices of the, pea an 
oe reen, and his wife and ſeven children, from the pariſh 
olf Horewood to the pariſh, of Brickhill, which order wa 
* . confirmed vpon an apptal to the ſeflions ; and both the 
laic orders eing removed by certiorari into B. R. the caſe appeared 
I This Green being 2 podr man, lived laſt at Harwood, at a 
plabe called Roſcoe's tenement, and paid taxes there by the name of 
the occupier of Noſcoes, and for that reaſon he and his wife and 
children; were ſent thither; and now it was moved to quaſh theſe 
orders; becauſe this man ou ght to be perſonally charged to pay taxes, 
otherwiſe he gains no ſettlement by paying them as occupant of a 
tenement, ihe he was likewiſe charged as farmer thereof at that 


to be occupant, 


becauſe he may let the tenement over to another. 
Vor. VIII. L 8 


* 


P. 38. 


+ 1 1 8 24 „ 1 ” | 
ce made an order to remove one Paywent of 


taxes, tho' 
not charged 


Was perſonally, 


but only by 
the name of 
occupier of a 
tenement, 


But 


akes a ſet- 
ent, 
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But on the other ſide it was inſiſted, that paying taxes by the 
name of occupant of Roſcoe's tenement, and naming him farmer of 
5 the ſame at that time, is a ſufficient deſignation of the perſon to 
- | gain a ſettlement there; and the court being of that opinion, theſe 
orders were quaſhed, _ | ' $ 


P. 39. * The King verſus Inhabitants of Rufford and Dun- 
nington in com' N ottingham. — ' 


The flatote HIS was a mandamus to the Juſtices of the peace, &c. to 


proc 8 1 appoint overfeers of the poor in the town of Ruferd, who 
tende to ex- return that Rufford is an extraparochial place; and therefore are not 
traparochial to provide for their poor. r itn non 
. Rep. It was objected againſt this return, that admitting it was true, yet 
3 321, the juſtices are obliged. by the ſtatute 43 Eliz. cap. 2. to appoint 
= vira. 512. overſcers of the poor even in extraparochial places, becauſe in the 
4 enacting part of the ſtatute, the words are general, and extend to all 
places, (viz.) That the churchwardens of every pariſh, and two or 
more houſholders there to be nominated yearly in Eaſter week, or within 
one month after, under the hands and ſeals of tbe juſtice of the peace, 
are to be called overſeers of the poor, &c. | 
I | Econtra. On the other ſide it Was ſaid, that the queſtion in this caſe was, 
3 whether extraparocbial places are within this act; for as to the poor 
= in general, the common law leaves them to their own induſtry, or 
=—_ to the charity of their neighbours. _ 88250 
4 | And it was argued, that extraparochial places are not within that 
3 ſtatute. x 2 | 
43 | That the beſt expoſitors of acts of parliament are the acts them- 
2 | ſelves ; now this act ſays, that the overſeers of the poor muſt meet 


monthly in the. pariſh church or chapel, which is a certain indication, 
that an extraparochial place was not comprehended by the act, be- 


there is none; and there is a penalty of 205. inflicted by the ſtatute, 
J T 

That the juſtices have no power to appoint overſeers, for no 

* ſtatutes that have been made for proviſion for the poor extend to 

© extraparochial places; 43 El. c. 2, only mentions pariſhes, and 

* ſeems to conclude extraparochial places, by making a particular 

e proviſion” (/c. 18.) for the iſland of Fowlneſs in Kent, being no 

<* pariſh.” And 13 & 14 Car. 2. c. 12. ſefF, 21, enacts, that ſeveral 

tons and vills in particular counties ſhall be provided for and 


= 


«c ſeers, Se. | | e | K 
« And 3 & 4 & M. c. 11. ſet. 2. uſes the word pariſh or 


* 


" ! , Reer ur 1 
3 | 3533 None 


cauſe it is impoſſible for them to meet in a church or chapel where 


managed as pariſhes are directed to be by 43 El. by chuſing over- 
| $ 3 WY; 2 Deen of 70 
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None of which ſtatutes extending by expreſs words to any ex- 


| © traparochial places, will not be enlarged by conſtruction of law : 


« for privileges of extraparochial places are annexed to gentlemens 


= < eſtates, of which they ought. not to be deprived by any implica- 


tion or conſtruction of law, but by plain, expreſs and certain 


| < words. 


If it ſhould be obj ected, that it may be a great hardſhip-to thoſe 


who ſhould have a ee in ſuch places, if they were not 


within this ſtatute, for then the poor could have no relief; the an- 
ſwer is, that it cannot be any hardſhip, becauſe they may remove 
to the place where their parents were ſettled, and there would be no 
hardſhip to any but only to baſtards born in ſuch places. 


The court was of opinion, that extraparochial places are within Curia. 


the words of the ſtatute ; for the juſtices of the peace by the general 
words have power to name overſeers in all pariſhes, which muſt ex- 
tend as well to extraparochial places, as to all pariſhes in general; 


and no ſubſequent words ſhall controul the general words in the Jones 165. 


enacting part; and certainly all the poor acts ſhould be conſtrued to 


extend * to ſuch places, as well as to other pariſhes, when they are 


church ſhall never be inflicted on the overſeers of the poor, becauſe 
the inhabitants of extraparechial places have no church. to meet in; 


“ That this is a villa conſiſting of ſeveral inhabitants: _ ſo is 
within the proviſion of „at. 13 & 14 Car. 2. c. 12. for a villa in 
a county, not therein particularly mentioned, will be within the re- 
medy thereby provided ; for all caſes within the reaſon are within 


' ſame power to appoint, overſeers in towns and vills extraparo- 
chial, as in Pariſhes : and this hath. been ſettled. The word 


ha” "pariſh i is not in the body of fat. 43 El. but only in the preamble. 


% M. Jones 163. Let there be a peremptory mandamus, which at- 
3 3 terwards iſſued, bearing teſte 26 Apr. 8 Geo. .. 


3% Extract from the aorit. 


Cum oftenſum fit nobis ex gravi querela diverſorum inhabitan- 


et tjam 8 de Donington in com. noſtro Lincoln, quod ſunt 


diverſi patres familias Anglicè houſbolders & firmarii inhabitantes 
& reſidentes infra villam neſtram de Rufford i in com. noſtro Net. 
prædido ſubſtantiales & idonei Anglice able ad equaliter contri- 
buand. inter ſe pro & erga manutentionem & relevamen omnium 


vel ſuperviſor. | Pauperum ville de Ruferd ptædictæ per vos ſeu 


! -4 1 veſtrum adhuc nominat. & e infra eandem vil- 


V3 is \ 3 ee i cc lam 
, 9 2 a f : . . 
* x : | F fs 


pauperutn ejuſdem ville. Cumque nulli fint guardian. Eccleſiæ 


Palm. 485. 
Cro. Car. 498. 
The King 


within the ſame miſchief, and ſhall be ſubject to the controul of 9 
the juſtices of the peace; and the penalty for not meeting in the; 


Althoe, 
. poſt. 


molt of the foreſts in England are extraparochial, and ſo is e N25 
Church in Oxford, but they ought to maintain their own 


the remedy of the law. There is no doubt but juſtices have the 


"mf 3 2 4” FS IT 


See the zr e 1 Lock verſus Wright. 


 - Mutual cove- 
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lam ad faciend. aliquam equalem ratam ſire aſſeſſementum vel 
<< aliquas equales natas ſive aſſeſſementa prout eis videbitur fore 
<_ neceſſar. ſuper omnes & ſingulos famillas et fitmarios præ- 9 
* dict. inhabitant. & roſident. infra vil. predict. pto & erga manu- 
1 tention.. & relevamen pauperum vllſæ illius ad damnum non 


LY 


* modicum & gravamen predict. inhabitant, paroch. de D. in 

« com. noſtro L. prædict. & : paaperum dictæ villæ de R. in com. 

* noſtro Note. ac in magnam indigentiam & oppteſſionem patipe- 

„ rum ejuſdem ville Nos igitur, &c. "Teſte Jabanne Pratt milite 

: apud Hem. nono die Junii anno regni noſtri (Geo. 1.) ſeptimo. 


* 


. 


. (Return... 22 N12 24.5.4 5 
Quod villa de-Rufford in brevi inframentionat. 3 inde 
* parcell; non exiſtit nec tempore emanationis brevis pra ict. vel 

4 unquam poſtea fuit pats parochiæ de Donington in brevi prædict. 

** memionat. vel alicajus aliæ parochie, vel infra parochiam de 

* ; Donington præd. vel aliquam al. parochiam, ſed villa de Rufer 

* præd. eſt, & a tempore cujus contrar. Memoria homin. non ex- 

* iſtit fuit locus extraparochialis abſq; Aliqua ecclefià ſeu capella 

— « parochian. ſeu al. ritibus parochial. ville pred. fea inhabi- 
e tantibus villæ prad; ſpectant. five pertinent. Quodq; per totum 
e ſtempus præd. nunquam fuer. aliqui fur perviſores pauperum vel 

* aliqui al. officiar. parochial. ejuſdem ville" de NRforud. Et ed de 

cauſd non nominavimus ſeu appunctuavimus 1 ſeu 
appunctuare poſſumus ſive, debemus aliquas perſonas is fote ſuper- 


* 


. * 


* 9 
4 . 
- 


\ : 
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argument of 
this caſe in 


Stra. 369. [N debt upon certain articles dated 16 Sepr. 1720. for debt on 
1 bond for not performing covenants on a South. Sea contract, the 
vants, and of caſe was: Ran! OPENS EET SERIES 
a condition . f. The plaintiff Lock by a deed-poll covenanted to affign 500 J. 
bas. — Scuth-Sea ſtock, or- credit in the fourth ſubſcription, to the defen- 
dant as ſoon as the receipts ſhould be delivered out; and the defen- 

dant covenanted in conſideration thereof to accept the receipts as 

ſoon as the ſame ſhould be delivered out, and to pay 950.1. to the 

plaintiff on the 16th of November following, for the ſaid 5001, 
r WR Shs £57, | L 

+ 7Geo.ft. 2: (Afterwards by an + act of parliament, the company were pro- 
: 'hibited to give any receipts for ſo long time); and now in an action 

of debt upon covenant brought by the plaintiff, be declared, that 

the defendant, pro confideratione of the ſaid ſtock. ſold to him, co- 
venanted to pay 950 . to the plaintiff at ſuch a time, and aſſigned 


the breach in non-payment of the money at the time, (viz.) on the 


aid 16th day of November, ſecundum formam articulorum, and 
therefore demanded b 5 . 1 


the penalty. 15 
dat K 


1 


* * * ll. Me. r 
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Þ And upon a demurrer to the declaration, for that the plaintiff 
"XX - had not ſet forth, he did deliver the receipts, or aver a tender 
thereof; it was argued for the defendant, that this declaration was 
ill, becauſe the plaintiff had not alledged the performance of the 
covenants on his part, which he (a) ought to have done to entitle (4) 7 Co. Rep. 
him to this action, it being in the nature of a condition (b) prece- 9 


dient, and not of mutual covenants ; to prove which the authorities in G Hol! 2 1 
X the m argin were (e) cited, | Saund. 520. 
 - Dy. 76. 

IE (c) Dyer 76. Plowd. Com. 202, 482, 483. 7 Rep. 38. Sand. 320. Vent. 147, 371. Lutw. 490. 
4 3 Mod. 39. Salk. 172. Com. Rep. 98. pl. 67. Ld. Raym. 235, 662. 12 Mod. 455. 

1 On the other ſide the counſel for the plaintiff argued, that this Econtra. 
declaration was good, becauſe the defendant was to pay the money 

= on a certain day; but there was no indefinite time for the deliver 

of the ſtock; for that was to be delivered when the books of the 


= company were opened; therefore if the plaintiff was hindered to 

deliver the ſtock before the day appointed for the payment of the 
money, yet the defendant ought to pay it on the very day he had 
covenanted ſo to do; for this was a contract executed, * and not 
executory; and from the very time of the agreement the defendant 
had credit for the ſtock ; it is true, he- had no remedy, at law to 
recover it; but he had a proper remedy in equity, and he could 
have no other, zf he had the receipts, for theſe are only an evidence 
that he had 'ſo much ſtock in the company. 

_ Beſides, this is an action of covenant upon a ſpecialty, in which 
it is not requiſite to lay a conſideration to entitle the plaintiff to the 
action; therefore though he alledged, that he did covenant to aſſign 
the ſtock, Sc. and that the defendant pro confideratione inde did 
covenant to pay the money, this doth not deſtroy the ſpecialty ; 

for he cannot give ſuch conſideration in evidence, at or before the 
day of payment of the money, being tied up by an act of parlia- 
ment, to which every man is virtually a party; and the covenant on 
the defendant's part being to accept the receipts whenever the com- 
pany would give them, and to pay the money on a certain day, he 
ought therefore to pay it on that day, and not to wait the time of 
the delivery of the receipts, which by the original agreement was 
indefinite, EF | 

The court upon the firſt argument of this caſe was of opinion, Curia. 

that ſince it was agreed by the counſel for the plaintiff, that the de- 
fendant had no remedy for this tack but in a court of equity, it 

would ſcarce be allowed, that an equitable intereſt will be a good 
conlideration to ſupport an action at law... 
That the caſe which comes ncareſt to the tt caſe in ſenſe See 3 Vin. 
happened in the time of the Chief Juſtice Holt, which was . 
(viz.) A man biced another for a year ; at Was agreed on all fides, _ 
that the perſon thus hired could have no action for his wages till the 

| Fear was expired; but if the maſter bad covevanted to pay it on a 
Vor. VIII. M certain 


* P. 41. 


\ 


. 
5 N * 


Stra. 572. 
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certain day within the year, in ſuch caſe an action would lie before 
the year was ended; but the principal caſe goes farther, for there 
the conſideration was merely an equitable intereſt. 
{a) 1723. an. Afterwards in Trinity term (a) following, judgment was given 
> Nog „ for the defendant, becauſe this deed of covenants being only a 
1 deed- poll, it is for that reaſon the deed of the defendant only ; and 
therefore the covenants cannot be mutual ; and it would be very 
| hard, that the plaintiff ſhould maintain this action for the money, 
before he extern or tenders to transfer the ſtock, when the de- 
fendant hath no remedy, to recover it at law, but only a right to 
| have it decreed to him in equity. LN 
P. 42. * In all executory agreements, (and this is one) where one 
By Pratt Ch, © thing is to be performed pro or in conſideration of the perform- 
Juſt, * ance of ſomething on the other part, the word pro amounts to a 
Stra. 571 4e condition precedent ; ſo that the plaintiff cannot ſue without 
« averring a performance of the condition; where pro denotes the 
© conſideration, it is a condition precedent, pro is a proper word to 
% create a condition. Co. Lit. 204. a, 7 Rep. 10. Grant of an 
«. annuity pro und acrd terre , pro ſheweth the cauſe of the grant, 
% and therefore amounteth to a condition, for if the acre be evicted, 
* the annuity ceaſes ; but a feoffment of land pro confilio impenſo, 
Ec. if the feoffee denies counſel, yet the feoffor cannot re-enter, 
| « for the ſale of the land is executed. | 
Stra. 571. * As pro is a proper word of condition, ſo it may be conſtrued 
e either precedent or ſubſequent, as beſt anſwers the intent of the 
< parties. 1 Feet 
Stra. 572. . If I fell an horſe for 10 J. the vendee cannot ſue for the horſe, 
« without averring payment, or tender of the money, . 
Stra. 572. The ſeveral diſtinctions in the caſe of Thorpe v. Thorpe are very 
* nice and reaſonable, ; | A 
* rSalk.112.. So is the caſe of * Colonel verfus Biggs, which was thus, (viz.) 
be caſe in An agreement was made, that the defendant ſhould pay ſo much 


| Salk. is infi- money within ſix months, the plaintiff transferring his flock, which 


—_ Fon he agreed to do, the defendant paying the money agreed on; it was 


to the MS. adjudged, that if either party ſue upon this agreement, the one muſt 
Not ſo firong aver and prove a transfer of the ſtock, or a fender to be transferred, 
Sus „, and the other muſt aver and prove the payment of the-money, or a 
tender of payment, becauſe the transferring in the firſt part of the 
agreement is a condition precedent; and tho' theſe are mutual pro- 
miſes, yet where one thing to be done, is the conſideration for 
doing the other, the performance of that thing muſt be averred ; 
it is true, the book goes farther, (viz.) unleſs there is a certain da 
appointed for the performance, which makes it exactly like the 
—_—_— TOE. Mk UF WEN SAP b. 
Salk. 172. 80 where in an action on the caſe the - plaintiff declared, that 
Lu. 245- there being a diſcourſe of a mortgage, Gc. the plaintiff did agree to 
releaſe the equity of redemption ; and in conſideration thereof, the 
LES | e | . .defendant 


— = 
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X defendant did agree to pay 7/. then there were mutual promiſes 
aid, and the plaintiff averred the performance on his part, and that 
the defendant had not paid the 7 /. It was adjudged, that the re- 
leaſing the equity of redemption was part of the agreement which 
= the plaintiff ought to execute, for it was upon that conſideration, that 
the defendant was to pay the money; therefore the releaſe was to 
XX precede, and till that was executed, the plaintiff had no cauſe of 
= action. : 
3 Now in the principal caſe, that this was a deed-poll they grounded | 
their opinion upon the caſe of + Pordage and Cole, which was thus, 11 
/, There was an agreement in writing between the parties, that the IT 5 1 ö 
one ſhould pay 500 J. to the other for all his lands, in witneſs, &c. pl. 5. 
X This agreement was mutually executed, &c. and afterwards the 3 
pelaintiff brought an action of debt for the 500 J. without averring in Sid. 423. 
his declaration, that he had conveyed the lands, or tendered a con- Vent. 147. 
veyance thereof: Adjudged that after the day was paſt, on which (97.27% in 
by the agreement the lands were to be conveyed, the action was point. 
well brought for the money, becauſe this was a * mutual agree- 7er Sa, 572- 
ment, upon which either party hath a mutual remedy; but it is 663. 3285 

otherwiſe where the prepoſition pro makes it a condition precedent; * P. 43. 
and the court held that it would have been otherwiſe in the caſe laſt 

mentioned, if it had been the deed of ons of the parties. 

* The true diſtinction is between a deed poll and an indenture 

« executed by both parties; if one agrees to do an act, and the 

<« other agrees to pay pro the act; the firſt perſon cannot ſue for the 

« money without averring performance of the act; pro does not 

* make a condition precedent, where the deed ſhews the intent of 

e the parties to be contrary : as if the money be agreed to be paid 

before the act can be done. Ws | 
* In this caſe the defendant hath no remedy to compel a transfer Stra. 571. 
of the ſtock, if he pays the money. 


% Wherefore judgment was given for the defendant, 


40 
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Lawrence verſus Jacob, Thur/d. 26 Apr. 8 
ä being relied 


on in Skip v. Hook, in the Common Pleas, that court declared it miſreported, and judge Forteſcue produced 
the paper book, and ſaid it was Paſch. 8 Geo. Com. Rep. 563. pl. 240.” 


LIEN a writ of error in B. R. upon a judgment in the bon « In an action 


mon Pleas, the caſe was: The plaintiff who was © executor of ah on 


a ſecond indorſee of a promiffory note,” brought an action © againſt gainſt the 

the indorſor for default of payment by the indorſor, and after Ne oo, 
demurrer to the declaration,” and judgment for the plaintiff in the 3 | 
Common Pleas, and a writ of error in B. R. the error aſſigned was, notice to the 


| had notice of the © indorſement, nor any demand or default alledged beng T 


« in 


4 
Kit 


That the plaintiff in his declaration did not ſet forth, that the drawer defendant of N 
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in the drawer ;” ſed non allbcatur, it being the conſtant form, and 
Com. Rep. matter of evidence; judgment was affirmed, on the authority of the 
2 — 1 caſe, and on the reaſon of the thing; for the defendant by his de- 
C. F. 358. murrer admits that in conſideration of the premiſſes, (viz.) the de- 


fendant's making the indorſable note, and the indorſing it to the 
plaintiff, the defendant aſſumed to pay the money, according to the 
tenor of the note. | | 


— 


» 


Curwin or Colvin verſus F letcher. 


rear ef 52 upon bond againſt the defendant, who after a general 
Ailebilty. imparlance, pleaded the ſtatute of 1 Geo. fre. 2. c. 13. ſeck. 


Stra. 320. 23. and recuſanty in diſability of the perſon of the plaintiff, and 
| "i * therefore prayed quod loquela prædicta remaneat inde fine die; and 
outlawry. upon a demurrer to this plea it was objected, that it ought not to 
Mod. Rep.14- be allowed after an imparlance; becauſe pleas in diſability are dila- 
2 * tory, and therefore ſhould be pleaded at firſt; and to prove this, 
the juriſdic- _ , 
tion. the caſes in the * margin were cited. 
3 Lev. 343. To which it was anſwered, that the reaſon of thoſe caſes doth 
=” ren not come up to the preſent caſe, becauſe thoſe were all pleas in 
Vent.76,135- abatement of the writ ; and in ſuch caſe, if it is abated, the plaintiff 
Yelv. 112. ® may have a new writ : but this is in diſability of having any writ at 
abatement of . j | | 
bill. all, during his recuſancy ; and therefore 
Co. Lit. 128. 2d objection was, that this (a) plea is ill, for that it concluded 
$ Lov. 334. prout patet de recordo, for the conviction of recuſancy being at the 
Ts. Re. ſeſſions, which is a record of another court, it ſhould be imme- 
21. diately pleaded with a profert hic in caria ſub pede figilli, © Be- 
ta) N. B. The © cauſe the plea is but dilatory; unleſs the record be in the fame 
242 * court, for the defendant ſhall not have a day allowed him to 
diftus (the © bring in the record. Lutw. 17, 18. 2 Lutw. 1100, Co. Lit. 
defendant) ad © 128. 4. 6. Lit. Ten. ſect. 211. Bro. Abr. tit. Record, pl. 36. 
ET” e 3 Lev. Rep. 334. Com. Rep. 307. pl. 158. where a plea of a 
| tpondere nov © recuſant convict was adjudged ill for this exception. b 
_ In anſwer to this objection it will be ſaid, that the record of a 
 * conviction is certified into this court: and being of record here 
need not be pleaded ſub pede fogill. | 
But the words of far. 1 Geo. That if the perſon, to whom the 

% oath ſhall be ſo tendred, ſhall negle or refuſe to take the ſame, 
* ſuch juſtices, &c. ſhall certify the refuſal thereof to the next 
quarter-ſeſſions of the county, &c. and the ſaid refuſal ſhall be 
recorded among / the rolls of that ſaſſions, and {hall be from thence 
< certified by the clerk of the peace, &c. into the court of Chan- 
cer or King's Bench, &c. there to be recorded, &c. and every 
* ſach perſon, &c. ſhall from the time of his refuſal be adjudged 
a Popith recuſant convict,“ ſo that the record remains at the ſeſ- 
fions, and the refuſal only is certified here. l 

OP ONE. ho ne Beſides, 


1 
1 —_— Sh 


1 
3 


Term. Paſch. 8 Georgii, 1722. 


K — 


— 


Beſides, this certificate being made by the clerk of the peace; is 
+ traverſable, for he is no more than a miniſterial officer, and + Leon. 205, 
therefore it is not a record to conclude the judgment of this court, 206. 
« And if the facts contained in the certificate may be denied, it is 1 7 * 
& but reaſonable to plead the certificate ſub pede figtlli. | 
* To which it was anſwered, that a record in the ſame court & P. 44. 
« where it is pleaded, need not be ſhewn ſub pede /igilli, Co. Lit. 
« 128. 5. which I admit to be neceſſary, where the record remains 
« jn another court; the „at. 1 Geo. creates the diſability, from the 
% refuſal of the oaths, and not from the time of the refuſal re- 
« corded; the record is only evidence of the refuſal, it does not 
t create the diſability ; ſo that the preſent caſe is very different from 
*« the caſes quoted; for there the record is the diſability, as the 
<« judgment in the caſe of an outlawry, which is the record; if the 
certificate by the clerk of the peace into this court of the refuſal, 
« which was recorded at the ſeſſions, be traverſable, ſo that the facts 
ee therein contained lie open to be examined, the conſequence will 
te be that there is no need to plead the record ſub pede figilli, ſince 
e the certificate is no record, only an evidence; pleading the record 
« ſub pede Hgilli, when the record does not create the diſability, 
de would vitiate the plea ; when a defendant pleads another action 
tt depending, he never pleads the record ſub pede figrlli, becauſe 
* other facts are neceſſary to be proved, as that the actions were 
* brought for one and the ſame cauſe. 
e If the record makes the diſability, yet it does not remain in 
te the ſeſſions, but is tranſmitted into this court as effectually, as if 
« it had been removed by certiorari, ſince the act ſupplies a certio- 
, rari. 0 ä 
It is true, the clerk of the peace in certifying this record, is but 
a miniſterial officer; but it is not a material objection for the plain- 
tiff to ſay ſo, becauſe he hath an apportunity to traverſe it, and to 
try the fact; but here the plaintiff by demurring to this plea hath 
owned the fact, which otherwiſe ought to have been proved by the 
record. Lev. Rep. 87. The plaintiff was to prove an arreſt, and 
te becauſe he did not produce the writ, the defendant demurred 
«* upon the evidence; adjudged, that the writ ought to have been 
* produced in evidence; but the demurrer confeſſed the arreſt, be- 
ing a matter of fact, tho' to be proved by a matter of record. 
But this was denied by the counſel for the plaintiff, who argued, For the 
that by the demurrer the fact was not confeſſed ; for the plaintiff Pain. 
demurred, becauſe the defendant had not pleaded the fact, and not | 
to the fact pleaded. _ | 
(3.) The third objection was, that the ſtatute 3 Jac. cap. 4. gives 
the ſeſſions power to make ub ee againſt recuſants to render 
themſelves, &c. which if they do not, and that the default. is re- 
corded, that ſhall be taken for as ſufficient a conviction as a trial by 
verdict ; now the defendant hath not pleaded, that any ſuch de- 
Vol. VIII. | 8 fault 
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fault was recorded at the ſeſſions; therefore this being in a criminal 
caſe, wherein the utmoſt certainty is required, this plea cannot be 
good without purſuing all the circumſtances required by the act. 
por the de- The anſwer was, that the ſtatute requires the conviction ſhould 
ſeodant. be certified into the Exchequer with ſuch convenient certainty, that 
6 the court may award proceſs thereon; and the defendant hath 
1 pleaded, that it was certified there, which could not have been 
1 done unleſs the default had been recorded at the ſeſſions. 
(4.) Another objection was, that this plea was wrong concluded, 
for it was, that the defendant ear inde fine die, when it ſhould be 
fideo legusia pried. remaneat fine die quouſy; ** for the diſability is no 
4 abſolute bar, but temporary only till conformity; as an outlawry 
e pleaded in diſability of the perſon ought to conclude i reſpor:- 
% deri debet: for if after ſuch plea the plaintiff obtaineth his 
charter of pardon, or reverſeth the outlawry, the defendant ſhall 
e anſwer, for then the plaintiff is reſtored to the law; for the diſ- 
ability does not abate the writ, only diſableth the plaintiff till a 
Ws»  * pardon or reverſal of the outlawry. Go. Lit. 128. 6. 5 Rep. 109. 
© The ſame cafe of an excommunication, which does not abate 
the writ, only diſables the plaintiff from proceeding till he pur- 
e chaſes letters of abſolution. C. Lit. 134. Ni 
* To which it was anſwered, that the commencement and con- 
* cluſion of the plea are both proper for a plea in abatement ; tho 
* gquouſgue is omitted, yet the plea is good, for in many precedents 
© of the like nature, there are the ſame omiſſions; unde petit judi- 
te cium fi reſpanderi debet, is the legal concluſion of a plea in diſ- 
: * ability of the perſon, and would be ſufficient without any fur- 
f ther prayer. Co. Lit. 128. a. When a plea in abatement begins 
properly as ſuch, it will be good tho' the defendant concludes it 
* with praying an improper judgment, for the court is to give 
a proper judgment. Lev. Rep. 222. 2 Lev. Rep. . Nas. 
Ent. 333, 334. (nov. impreſ.) Lev. Entr. 11. . Entr. 
* 191, Brownl, Ent. Rediviu. 466, 467. Bien v. Croſs, Hil. 
* 2 An, C. B. Replevin in C. B. for taking a mare, the de- 
* fendant pleaded firſt in another place; and concluded with a. 
© petit judicium & retorn. fra far. the plaintiff” took iſſue 
** on the taking in another place, the defendant demurred, and con- 
* © cluded unde ut prius petit judicium, er quod narratio caſſetur ; 
judgment in C. B. for the plaintiff, On a writ of error it was 
© inſiſted, that there was a diſcontinuance, the plea being in bar, 
and the demurrer in abatement ; but the judgment was affirmed, 
* the demurrer being in bar, for unde ut prius petit judicium was 
* ſufficient, and the reſt which followed was rejected as ſurpluſage 
8 phie; 
judgment final was given in C. B. the plea concloding in bar, 
tho' the matter pleaded was matter of abatem ent. 
Hie Juſt. od narratio caſſetur is a concluſion in bar, the 
** precedent in Ra,. Eur. 319. 6. is a plea of excommunication, and 
* concludes, quod loguela remaneat quouſque, 443% 
| () The 
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(F.) The fifth objection to this plea was, that the defendant did 
not ſet forth, that the plaintiff had not taken the oaths ſince tbe 
King's acceſſion to the crown; for if in fat he had taken them 
fince that time, then the ſtatute doth not extend to him, therefore 
this matter ought to have been ſpecially ſet forth like a precedent 
condition, by him who is to have the benefit of it, (viz.) that the 
plaintiff was a perſon on whom the act attaches. 
For by the ſtatute 1 Geurgii it is enacted, that all perſons * P. 45. 
who ſhall take and ſubſcribe the oaths in the manner appointed by Stat. 1 Ges. 
that act, are indemnified from. any. penalties and incapacities, Gc. 3 
incurred. by any former neglect. 
e This may be compared to the plea of a pardon, which muſt 
aver that the defendant is a perſon not (a) excepted in the act; ( Foft. Cr. 
« a clauſe coming by way of proviſo or exception (as this does) is 4 * 
te the ſame in reſpect of pleading. | | | 
The anſwer was, that by the next clauſe in that ſtatute it appears, 
that this doth not extend to any perſon, other than ſuch who entitle 
themſelves to any offices or places of truſt, for thoſe only are in- 
demnified from any incapacity incurred, and may bring any action 
if they have taken the oaths ſince the King's acceſſion to the crown. 
„ Beſides, the plaintiff ought to ſhew that he was excepted by 
* virtue of the proviſo, the defendant having ſworn. that he is in- 
« cluded within the purview of the act. Sed adjournatur. See 381. 


— 4. 
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The King ver ſus Selfe. 


PHE defendant was indidted at the afliſes for ſorging the flamps, © role wa 
and appeared there upon his 1 to anſwer the ſaid ned © 


* make up 2 


inditment, and pleaded Not guilty, and upon his trial he was con- record with | 
victed; but upon a motion in arreſt of judgment it was ſet aſide; = 2 ol 
afterwards he exhibited a bill in Chancery againſt the proſecutor of“ nes. 
the inditment, who pleaded this conviction of forgery in bar to 

the ſaid -bill ; and now the plaintiff in C moved the court 

of B. R. that the record might be made up with the arreſt of the 

judgment, for that by a miſtake of the clerk of the aſſiſe that was 

not recorded, nor did there any notes thereof appear in his books, 

but only that he was bound over 'by recogniſance to a at the 

aſſiſes, and that he did accordingly appear and ſaved his recogni- | 
fance ; all which matter being evident to the court by the records : 
of the aſſiſes; but yet they would make no rule for the record to be 
made up with the arreſt of judgment, becauſe a precedent of this 
nature might be of dangerous conſequence, and therefare deſired 
that the cauſe might be put into the paper, and ſpoke to again, that 
it might be judicially determined. | . 


* 
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The King verſus Okey. 


Information PON a motion to file. an information againſt the defendant 
agaioſt a jo- u (i was a juſtice of the peace) for ſending the proſecutor 
— to the houſe of correction without a ſufficient cauſe ; the rule was, 
one to the that he ſhould ſhew cauſe on ſuch'a day, why the information 
houſe of cor- ſhould not be filed; and now he ſhewed this for cauſe, (viz.) that 
out cauſe, the proſecutor was a ſervant to L. R. who complained to the defen- 
* p. 46 dant, that his * ſaid ſervant was ſawcy,” and gave his (the maſter's) 
40. horſes too much corn. | | 8 

Curia. The court held this was not a ſufficient cauſe to ſend a man ; to 
the houſe of correction; fo leave was given by the court to file an 


information againſt the juſtice of the peace. 


Term. Sand. Trin. 
1 Anno 8 Georgii, 1722. 
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Mayhoe ver/us Archer. 


N a ſpecial verdict, the caſe was thus, (viz.) The jury found 


A farmer no 
28288 that Richard Baxter rented a farm, for which he paid 300 /. 
bankrupts. fer annum, and that he planted potatoes on part of the lands 


Stra. 513. which he farmed, and that he bought great quantities of pota- 
toes to utter and ſell again for profit, and that for ſeveral years paſt 
he dealt with ſeveral perſons in potatoes at feveral times and places, 
and had employed warehouſes, where he put in potatoes, and had 
ſerved ſeveral markets therewith, and had ſold great quantities there- 
. of for profit, and for his living, cc. | 


5 Upon this ſpecial verdit there were t points raiſed : 


(1,) If the jury have found enough to make Barter a "159 
within any of the ſtatutes made againſt bankrupts. 


2 _ ___ (2,) Whe- 
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(2) Whether a farmer who ſells potatoes, tho' he buys ſeveral 


other great quantities thereof, and gets his living thereby, is within 


any of the ſaid acts. 
* As to the firſt point it was argued, that the jury had found 
enough to make Baxter à trader within the ſtatutes of bankruptcy; 


* P. 47. 


for tho' farmers or innkeepers, quatenus ſuch, are not within thoſe 


ſtatutes, yet as traders they are, and here tho' the jury have found 
that Baxter was a farmer, yet they likewiſe find that he was a 
trader in potatoes which he bought and fold ; and there is a caſe ad- 
judged in this very point, (viz.) * If a farmer buys and ſells butter 
and cheeſe, he ſhall be accounted a trader; and that ſuch a trader 
failing to pay his debts, is a bankrupt, and by this means he is a 
criminal ; and therefore the law ſhall be conſtrued againſt him very 
ſtrictly in favour of his creditors, 

If a man hath ſeveral trades, whereof one is within, and another 


Cro. Car. 


549. 


not within the ſtatutes; yet he ſhall be accounted a trader ſo as to 


make him a bankrupt, and ſo ſhall a Jauyer dealing in coals. 


And the dealing more in one commodity than in another, doth 
not alter the caſe ; for no man (except the trader himſelf) can tell 
in what commodity he moſtly deals ; therefore that trading which 
is the moſt viſible means of his livelihood is to be regarded, 


March 15. 
Vent. 166, 
129. 

Lev. 17. 
Sid. 411. 


Now in the principal caſe it is apparent, that by dealing in pota- : 


taes Baxter got credit, and probably of ſeveral perſons who did not 


know that be rented a farm; but if he did not, yet there are ſuffi- 
cient words in this verdict to make him a trader, it being found 


that be ſold ſeveral great quantities of potatoes, &c. 

(24 point.) There are many great hop-merchants in England, 
who have hop-yards of their own ; but yet ſhall be accounted 
traders, ſo as to ſubject them to the ſtatutes of bankruptcy; and 
this trade of dealing in potatoes, tho' be was likewiſe a farmer, 
may be compared to that caſe where the 2 libelled for tithes 
of faggot- wood; and the defendant ſuggeſted for a prohibition, that 


no tithes ought. to be paid for oak-faggots; the plaintiff in his 


prayer for a. conſultation may ſhew, that the defendant had ſo 
ſorted the faggots, that it was impoſſible for him to take the tithes 
of the one without the other. | #; 


It was argued on the other fide, that this caſe, as found by this 


verdict, is not within the intention of any of the ſtatutes of bankrupt- 


e becauſe it is not found that Baxter got his livelihood by buying 
and ſelling of potatoes; for if he bought ſome, and had ſome of 
the growth of the lands which he rented, he is not a trader with- 
in any * of thoſe ſtatutes; for a farmer who bought and ſold: 


cattle was adjudged no trader; ſo as to make him a bankrupt ; nor 


20 innkeeper who lays in malt and corn, neither ſhall a farmer who 
deals in turnips be accounted a trader. ia 


Yel. 119. 
Poph 38. 

3 Cro. 347, 
566. 

2 Lev. 80. 
Sid. 38. 

T. Jones 438, 


Econtra. 


P. 48. 


The court being divided, no judgment was given, but two of Curia. 


the judges ſeemed to be of opinion, that where a man bought 


Vor, VIII. 0 great 
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great quantities of wl or hops, tho he hath a farm, and ſheep of 
bis own, and ſeveral hop- gardens, he ſhall be accounted a trader in 
| thoſe commodities, and ſo ſhall an innkeeper, if he turn corn- 
„Chandler. 2 3 * 
| It is true, the jury have not found that Baxter got the chiefeſt 
part of his livelihood by buying and felling potatoes, but it is not 
the quantity which is material, if it is in proportion to other goods 
which he buys and ſells; for if a man hath an orchard, and buys 
ſeveral quantities of fruit of other people, tho' nor ſo many as he 
+ '/ -- hath in bis own orchard; yet this ſhall make him a trader, and 
conſequently ſubject him to the ſtatates of bankruptcy.  _ 
The two other Judges were of a contrary opinion, (vrz.) That 
here was not enough found by this verdict to make Baxter a bank 
rupt ; for a farmer is no trader within any of the acts before-men- 
tioned, quatenus a farmer; and tho? he uſes another trade, yet if 
that is not the principal means of his livelihood, he is not a trader 
within. thoſe ſtatutes ; it is true, if buying and ſelling in any trade 
is the chiefeſt means of his livelihood, then he is a trader within 


- * 


ble acts of bankruptcy; but that is matter to be given in evidence, 
A and found by the Jury, which was not done in this caſe. - | 
q I Therefore they held, that this was an infufficient verdict, becauſe 


the jury did not find that Baxter, by buying and felling potatoes, 

got the chiefeft part. of bis livetibbod, or that it did exceed his farm- 

ing trade, for all that the ſtatute requires is, that Zrading ſhould be 

| | the chief matter to make him a bankrupt. r 
A ſpecial ver · Afterwards in Trinity term the counſel for the plaintiff finding 
d amended. the Judges differed in opinion, they moved for a venire facias de 
novo, of that the court would give leave to mend this ſpecial verdict 
= uVypon the affidavit of one of the witneſſes at the trial, that Barter 
=— | bought potatoes ſeveral years, to the value of five hundred pounds 
| per annum; and t n a rule was made for the other fide to 
P. 49. * ſhew cauſe why the verdict ſhould not be amended, and the 
cauſe which they ſhewed was, that tho' this witneſs had ſworn the 
lame thing at the trial, yet it was without precedent to have a ver- 
dict (which.is a record) to be amended by ſuch an afidauit; for 
tho” it was the ſame which was given in evidence before, yet the 
jury did not believe it, or probably there might be other evidence at 
the trial to diſprove r. 7 0 

_ But the court was of opinion, that a ſpecial verdict might be 
amended by notes taken by the clerk at the trial, or on proof of the 
certainty of what was then given in evidence, and the ſame was 
.”, _ ruled accordingly upon payment of coſ e. 
Jod Mich; term g Geb. after the amendment the court held him 

La trader, ſaying, there was now no difficulty ; and gave judg- 

5* ment for the plaintiff, without argument. W 

1 Mora; This caſe was between two creditors of the bankru 
ee Yar, g 29. bie 0 revecdony bermeen tn 
= . 8 2 . + © creditors 
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ciediters. of a bankrupt, — the debts are due to ſome upon 
recogniſances or judgments, or other ſpecialties, and to others upon 

5 contracts; for it is enacted by that ſtatute, that in the diſtri- 
bution of the bankrupt” s eſtate, no more reſpect ſhall be had to the. 


debts upan judgments: and {peclattich, Tc. than to other debts. 


* The King verſus The Inhabitants of St. Peter in es P. 50. 
Faſt in the city of Oxford. 


WO. (a) juſtices removed Mary Norris from the. pariſh of 4 fervane 
St. Peter in the Eaſt in the ſaid city ta the pariſh of Faw- living with a 


in the ſaid county of Oxford: which order was diſcharged by 1 
" 3 — ſeſſions, upon appeal; it appearing (as it is ſtated in the or- Sa. 524. 
< der of ſeſſions) that the ſaid Mary Norris was hired at Chri/t ws 1 1 
« Church in Oxon, an EXTRAPAROCHIAL place, on the 16th of aud Rem 155. 
„May 1717, for one year to Mrs. Cooke, who then lived, and ever pl 139: 
* fince bath lived with her ſon-in-law Doctor Clavering, Canon of? _ Of: 


Cbriſt- Church College aforeſaid, as 4 ſojourner or boarger ; and (e) The fate 
& continued in her ſervice there, till the month of in the of this caſe is 


* fame. year; when Mrs. Cooke went, upon 4 VISIT, to her ſon's 1 


Mr. Freeman s, in the pariſh of Fwley aforeſaid, where the con- row's Reports, 
« tinued three months, upon the ſaid vit; and her faid ſervant vol. 1. fol. 
** Mary Norris was with ber at the ſaid Mr. Freeman's, and conti- 3'*: Wo, 
ned there in ber ſervice all the three months; at the end of Which, bad been ſo 
the mifireſs returned again to Obriſt. Church aforeſaid ; and there — ING 
the year's /ervice expired, ſhe having ſerved her miſtreſs the engen hee” 


« whole year, in purfuance of the ff A. cerning it, had 


the curioſity 
2 true caſe SDI 2 N. B. This gentleman en bch obliged the profeſſion with 


= „ = 7 


ONO 


. 


* Afterwards ſhe ban poor, __ likely to become Mack 
* went into the pariſh of St. Peter's Oxford ; and from thence ſhe 
*© was removed, by the order of two juſtices, to the pariſh of Faw- 
* boy, as having Anh a lawful fettlement there (as they appre- 
*' hended) by the three months ſervice: and upon appeal the ſeſ- 
© fions diſcharged that order, being of opinion, the gained a ſettle- 
ment in Chr; N. Church, that being the place where the ſervice de- 
< termined. 
goth which orders being removed into B. R. by certiorari, it 

vas inſiſted; that the feffions order might be 7 * the 
Wenn” ice . the two je confirmed. + 


There wore thre quſlios : 5 


4 1 47 | Whether an hiring in an extraparochial place will gain 4 
« ſettlement ? If it * then the hiring in Chri- Church and ſer- 
11 


r 


LY 


— 


2 
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(2) Mr. Ju- 
ſtice Eyre 
held, that if a 
men was hired in 


ce 


cc 


; cc 
«c 


c« 


* 


* cc 


Econtra, * 
(6) The able te 


Pleas of tbe 


Mr. J. Foſter 
much com- 
mends, See (c 
Foſt. Cr. Law 4 
207. | 

cc 


\ 


cc” 


«ice for three months in Fawley Court gains a ſettlement in Faw- 
Fa ſervice in any pariſh for 40 days in purſuance of a good 


—— 


hiring for a year, created a ſettlement on flat. 3 & 4 NV. & M. 
c. 11. and 8 & 9 V. z. c. 30. which requires a ſervice for a year, 


uſes the words, in any town or pariſh, ſo that a perſon hired in 


any extraparochial place, which is neither a town or pariſh, is 
not within the words of the ſtatutes, for it is not to. be preſumed 
that thoſe words would have been uſed, unleſs they were to. bear 
ſome ſignification, and be of ſome effect, in the conſtruftion of 
the ſtatute ; the intent of the ſtatute in uſing thoſe words, and 


thereby excluding hirings in extraparochial places might be, that 


if a perſon who is inſufficient lives a ſervant in any pariſh or town, 
he may be removed, and ery the pariſh will prevent the ſer- 
vant's gaining any ſettlement ; if a contrary conſtruction is made, 
a ſervant hired in (a) Ireland or Scotland coming over here and 
dwelling with his maſter will gain a ſettlement. 


| Ireland for a year, and after came within the year, and lived in England the laſt 4o days 
with his maſter, that was ſufficient to gain a ſettlement.” Foley 274. | work 3341 


4 24 Queſtion. Whether the miſtreſs's going on a vii into Fawley 


is ſuch an inhabitancy as will gain a ſettlement for the ſervant, ſhe 
ſerving there 40 days? Without doubt it would never intitle the 
#:i/treſs to any ſettlement, for the words of ſtat. 13 & 14 Car. 2. 
c. 12. are coming to ſettle ; and if the law is ſo as to the miſtreſs, 
the reaſon equally holds as to the ſervant, The caſe of mulier 
puiſne coming to dine, &c. with baſtard eigne was compared to 
this. Co. Lit. 245. 6. <P, e AE 

“ 3d Queſlion. Whether the ſpecial order be ſufficient ? Not 
ſhewing that Mary Norris was in the pariſh of St. Peter's by in- 
juſtices a juriſdiction of removing her. 

** Hawkins (6) ſerj, econtra. 1. This hiring is a good hiring within 


, ©-trofion; which it was inſiſted was neceſſary to give the two 


writer of the at. 384. & M. c. II. and 8 & 9 W. 3. c. 30. (I.) It is 


within the lerter and words, for Cbriſt. Churcb is ſaid to be in Ox- 


deer een“ ford; ſo that Oxford muſt be taken to be a town, and Chri/ft- 


Church a ſchool in Oxford; ſo that the hiring is in a town, But 
(2.) If Chrifi-Church is taken for an extraparochial place, yet it 
is within the intent and meaning of the acts; for the terms town 
or pariſh, are only put for example, Fol. 273. and not to exclude 
any other place wherein a ſervant ſhould be hired; beſides, theſe 
acts relating to the ſettlement of the poor, have always received 
an equitable interpretation: if a ſervant. hired in one pariſh, and 
having ſerved there half a year, removes with his maſter into 
another pariſh, and ſerves there the reſt of the year, he will be 
ſettled in the ſecond pariſh, and yet he was never hired in ſuch 
ſecond pariſh, which ſeems to be required by the expreſs. words 


* of the act; and the reaſon of ſuch conſtru@tion is, becauſe the 


original 
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Soriphit 5 obliges | the ſervant to go wherever his maſter 
eee him; and he is in law hired into whatever pariſh he 
goes; ſo the words of 3G 4 V. & M. c. 11. are, any unmar- 
*«« ried perſon having no child or children being hired for a year; * _ Rep. 
« yet a widower having a child married is within the intent of the dt of Set. 
«ſtatute, tho” not within the words. The fame expoſition hath and Rem. 5. 
ee been made in the certificate act, 9 & 10 V. 4. c. 11. which has f.. 2 
« expreſs negative words, That fb perſon ſhall by no. aft whatever, Stra. 163. 
* unleſs he takes a tenement of ten pounds per annum, or execute ſome Cal. of Set. 
* parochial office, gain a ſettlement : or a certificate perſon having pl. 151. 3 
0 copyhold deſcended to her gained a ſettlement. 10 Mod. 4 30. 
+« As to the ad queſtion. A ſervant going into a pariſh with his | 
<<; miſtreſs will gain a ſettlement, tho' the miſtreſs is only a lodger 
or a viſitor, for the ſervant's ſettlement is independent of the 
miſtreſs's, and not derivative from it, for the meritorious act 
which gains the ſettlement is the ſervice, and that is performed 
by the ſervant: how far a viſitor may gain a ſettlement for her- 
0 ſelf-is not material in the prefent caſe ; tho' ſuch perſon may 
'«..ſeem'to be included in fat. 13 & 14 Car. 2. c. 12. under the word 
* 'ſofourner ; and by the old how a viſitor was eſteemed an inhabitant, 
and xy as ſuch to find ſecurities to the decennage, Sec 
*. Forteſc. Rep. 22 1. Burns obſerv. 107. Fel. 274. But in de- 
2  .termining a fervant's ſettlement, there is no neceffity to inquire 
4 into the fettlement of the maſter : for a ſervant living with a 
o „ certifigat perfon was ſettled before 12 An. It. 1. c. 18. though 
the certificate perſon gained no ſettlement. 
As to the 3d queſtion. Ta the original order it is ſaid, that the 
* poor perſon” intruded into the pariſh ; it was lately adjudged that 
% an order of removal does neceſſarily imply that the poor perſon 
was in the pariſh. 
* Endeavouring to ſettle is not ſufficient without ſaying coming 
ee fo ſettle ; becauſe the one may be done without the other. 
The court held, that when à ſervant continues in the ſervice of ou. 
a viſitor, he gains a ſettlement; for he cannot be removed, unleſs 
the pariſh ſhew that he was brought or came thither on purpoſe 
that che might have a ſettlement; for the ſtatute doth indefinitely, 
and withoat' any exception appoint, that where the ſervice is for 
forty days, it ſhall gain a ſettlement; therefore it ſhall have a fa- 
vourable conſtruction in behalf of the poor. 
80 if a woman is delivered of a baftard-child-5 in ſuch a pariſh, 
the birth gains a-ſettlement,” but not if ſhe'is Tent thither on purpoſe 
NR fo 'or ” her ſettlement was conteſted before ſhe was de- 
ered. 
Tho the-miſtreſs 3 in this case was was: lads per, thot * P. 51. 
doth not alter the caſe, becauſe the ſervice was intirely independent Fol. 273. 
of herz and as to the objection that the ſtatute requires, that the Sun. 525. 
- hiring + Wehe de in a town or pariſh, and that this ſervant was 
Hired neithet in the one or the other, but in an extraparochial A 
* 8 Ls VII. P this 


„ 
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nn js o no wei Abt, for a ſery vant may be ſaid 355 bired in every 
Pat where, 5 Riez as we a man who eals cattle in one 
, And drives. them into another county, may be ſaid to ſteal 


coun 
thens id eſther coun 
= The ah 56M confirme d; and the order of eos, quaſhed. 
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Winningion 985 Risse 0 


An agreement wh otaintiff boy ight r 1000 Santh-Sea ftock of the defen- 

— — dant, on the 101 day of Auguft 1720, for which he {the 

ſhall not pre- Pl intif 80 to pay 112801 and had paid 3 ooo. part of the 

jodice any mdney ; and Tt To Fin bh N to give bien (the plaintiff) re- 

* ceipis 4 the 1000 J. ſtock, as ſoon as the books of the com- 
pany were eng 1 but before they, were opened an act of parliament 

made, prohibiti 15 any mare. receipts to be given out, '&c. 
| een 5 lainti bropght his action againſt the defendant for 
the 30 he bad paid id to the defendant. as ſo much money he had 
el ES to 8 (the a 0 uſe: the queſtion was, Whether the 
failure to Se the Maid receipts ſhould 115 ect the defendant to this 
action, ot whether the defendant himſelf 2 5 not have an aetion 

againſt the now plaintiff for the remaining 8250 l. 

Curia, The court was of opinion, that the, receipis being no part of the 
conſideration, but only an, 3 of the agreement between the 
parties, w N ag ;reement. be impoſſible to be performed by an 
act of , intervening, Fare neither. party; and the 
Frags wa itielf, which the defendant is till, ready to-give; is 25 

i * the agreement; but the Eagle he hat 


2 % i 0 We 0 wa. 


- 


1 E0 


dry the © pot E plaintiff brought an 20700 agaioft A. B. late of: 2 Ge. 
2 Larger s yeoman ; the. defendant pleaded; in abatement, chat he was a 
dition to the Horner, abſque hoc that he was 4 yeoman ; and upon demurrer to 
1 oſs 668. this s plea; it was argued, that yeoman was a good Addition within the 
6% H. 5. (5) Hatuie * 1 H. 5. by which it is enacted, that in uriginul ꝛrits 
7 where ex foall be, awarded, the :addition. of the defendant”s ron- 
F. JA. dition and dwelling bull be inferted; now here thete was the addition 
| of  Yeothan,” which; therndefendant; muſt be if he is not a gentirmun, 
and a borner may be a yeoman, (i. e.) an ordinary or common per- 
WES 95 and if fre then the plaintiff hath election o nate tlie defen- 
3 251 either by his degree ot zondirion,..or; by his-rhiftezy or träde; 
aud this bein A plea in abatement, the deſetdant ought to have 
7 the pg KEE, writ, gad that directly SS 
e.to the of yeaman;; Nr he: ſhould 


- 


jon, and to the ad 
have pleaded. 4 . 9 | Tf] Fi 


% 


2» 


"The WY" was of eden. thay the © defend 7 5 to have.s given 
the plaintiff a better writ in the fame (a) ſpecies of addition, other- le) This was 
wiſe he would take away his (the plaintiff's) election of addition r 
of His decree or miſtery, for an Horner and a yeoman are not incon- C. j. doubted 


ſiſtent; therefore the plea was adjudged ill, and the defendant ruled whether it 


wo zaſwer over. : | was neceſſary 


Sent of the veſtry there, for thuting the veſtry-door, and keeping um. . 


to be in the 


5 | ſame ſpecies. 
Philly brown ver/us Rey land. 


N actloh on the caſe was þroaght it by the Fhlotilt as a pari Caſe, &c. for 


keeping th 
(Hofer of the pari of C. ag oft the defendant, being the — out 


ſo that 


the plaititiff "out of the room, ſo that he could not come in to vote, he * 22 


defendant, 
then every p 1 6 be 58 7 out 9 i have the like ac- riſh officer. 
= | thereft to avoid . iplicity of ſuits, this will not tie gar. * 


Sc. And 55 n a demurrer to the declaration it was inſiſted for the be preſent to 


at an action would not lie in this caſe, for if it ſhould, = 88 


pr done to him ; bete (5) . 72. 
. j 


See pot 351. 


Salk 12, 15. 


Sheers verſus Lammas. 


N 1 Ge. the defendant avowed, ſetting forth, that T. S. tn an avowry 


being ſeiſed in fee of the place where, Sc. ade a (c) leaſe the 2 


thereof to the plaintiff, habendum for 19 ptass from e Micharlmas, 0 &, i 
Sc, rendring tent, &c. and afterwards deviſed the lands to the de- fon, yer 
 fendant and his heirs, and died; then he ſers forth, that the plaintiff Zool. 

in replevin virtute dimiſfionis predifs. (d) intravit (but did not ſay * P. 53. 
on what day) & uit inde  pofſeſſionatus, and that fo much rent was 7 
due on ſuch a day, and being in arrear, he diſtraited, Tc. "and ſo made fubſe- 


Juſtified the taking; 3 a demurret to this avowry it was Ob- quent to the 
jected, that the entry was 


d too general, fot it ought to be w/ fure mic, and 


the main point 


2 quidem dimiſonis (the p laintiff in keplevin) intravit on Fitch upon the firſt 


| —_— ſuch caſe the ãvowry 


uit inde 1 beczuſe unleſs the particular day men »- 
$ Are ſet forth, he might enter before the leaſe coth- 5. being o, vir. 


and then he'could be no ter mor, but a differfor ; and in whether it was 
ought to have been for a treſpaſs, and_nidt for 2 cen fers. 


ki 


rent, for wherever an action of debt is brought "for Tent refer vel on — during 


Sis IIS hs , ſo that the reverſion and rent ſhould 1 


2 


4 leaſe for year's, or where u juſtification is made for tent artear on the leaſe, ſo 
4 leaſe, it muſt be 


y "bio that the perſon, kom whom the & Ton pal 
rent due, entered on che day the Teaſe 66ttithericed, oe ** a re- 


ig he reverfi to commence From 
_ Candi cla, virtue nent e, ſo chat it 9 to be — 


Fr „ 
141 "#4 : 


vocation quoad 
Wine 
a ery 0 be f. 


„ 2 4 
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of a legal entry by 
actually entered before the commencement of the term, yet theſe 
words, Er fuit inde paſſeſſionatus, ſhall be taken to continue the poſ- 
ſeſſion afterwards. 2 . 
My Lord Coke, in his comment on Littleton, hath a parallel caſe, 
-(viz.) If tenant for life in remainder diſſeiſe the tenant in pofleſ- 
ion, he hath gained a fee by ſuch diſſeiſin; but by the death of the 
diſſeiſee that wrongful fee is turned into a rightful eſtate for life by 
operation of law. e £2330 r 
t.  So'in the principal caſe, the continuance of the poſſeſſion by the 
Srber. plaintiff ſhall be intended by virtue of the leaſe, by Which he might 
Hob. 128.” deſend himſelf in an action of treſpaſs or ejectment brought by the 
Niſhart ver. Jeffor ; but the court being not clear in opinion, no judgment was 
"IX hs given 772 er! | | | | 
ro. Jac. 662. , _ 3 
Roth wer. But the following being a parallel caſe, was adjudged in. Micbael- 


Mills. . 
Cro. je 584. 7795 term following. 


2 Mod. 198. * Macdonell verſus Weldon or Welder. 

Where a leaſe //, E RR OR of a judgment in repleuin brought in the Common 
* made, to _4 Pleas, where the defendant avowed, for that T. S. being 
from a day to ſeiſed of the place where, &c. in fee, demiſed the ſame to the 
come, that plaintiff for the term of one year; and from thence from quarter to 
„ duarter, quamdiu ambabus partibus placuerit, each party giving a 
3 quartr's warning, to commence from the. feaſt 'of St. Jobn Baptift, 

Ce . rendring rent, and J. M. was ſeiſed in fee, and 30. Septem 
1717. demiſed to the avowant, who, 21 Apr. 4718. demiſed to 
.. the plaintiff a ſhop, Ec. parcel of the premiſſes, and that the 
Plaintiff uirtute dimiſſiamis predict. intravit & ſuit inde poſſeſſiona- 
us, in & a prædicto feſto Sancti Johannis, Gc. and the rent being 
in arrear at ſuch a time, he (the defendant) diſtrained; and ſo juſti- 
fised the taking, The plaintiff in his bat tothe avowry pleaded that 
Ai. B. was ſeiſed in fee, ,ab/que boc quod prdictus T. S. fuit ſeifitus, 
Sc. The. avowant tendred an iſſue upon that traverſe, to which 
tte plaintiff demutred; and judgment was given for the avowant; 
b a. BR upon a demurrer to this avowry it was argued, that where a 
| __ © leaſe is made to commence from a day to come, the day itſelf is 
always excluſive; and if the leſſee enters. before the commencement 
4m 0 b of abe ek he is a diſſeiſor, and no leſſee, ſo no rent due on this 
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"Neither. can bis continuing in poſſeſſion after the commencement 
of the leaſe, tranſpoſe it to be an eſtate for years and purge the diſ- 
ſeiſin, becauſe the -firſt entry was by wrong; like an ejectment, 
where, if it appear that the entry was before the commencement cf 
the leaſe, the defendant could never be poſſeſſed by virtue of that 
leaſe; and in this caſe the avowant ſhews, that the leſſee is a diſ- 
ſeiſor, and the contract between him and the ſeſſor is not ſufficient 
to maintain an action at law; this is not laid as a demiſe at will. 


Upon the firſt argument. R 


4.48 Ey re Juſt. Virtute cujus di miſſionis intravit is proper and ſuffi- 
«cient Cs ſhewing the particular day of entry; and if ſo, the 
40 entry being ſubſequent to the commencement of the term, will 
« yeſt in the leflee the 0 from the time of the « commence- 
4 ment. 


It was admitted, that the caſes cited in the (a) matgin are lay ; Econtra. 
but there is a difference where the leſſce enters with the conſent of (a Dy. 89. 
the leſſor before the commencement of the leaſe, and where he en- '*? 

2 Rol. Abr. 
ters without ſuch conſent; for in the laſt caſe, the leſſee is a diſ- 420. 
ſeiſor by the wrong done to the leſſor; but where he (the leſſee) © Cre. El. 766. 
enters with the conſent of the leſſor, there no wrong is done. . 


It is true, he cannot demand any rent due before the commence- 
ment of the term; but yet by his continuing in poſſeſſion, and by 


| the conſent of the leſſor, who hath the right, he (the leſſor) may 


have an action for the rent arrear. 
* The entry does not appear to be before the term commenced. 


„There is no time to the intravit; for in & 4. predifto feſto can 


refer only to the words habuit poſſe Mum. Beſides, it is averred 
* that he entred virtute di mi ſſionis. 

Every quarter amounts to a new demiſe, it being a leaſe cer- 
- © tain for a year, and then a leaſe at will; and the avowry is not 
* for rent due during the year, but for a year ſubſequent to the ex- 
e piration thereof, 


* 'This diſpute is only between the leflor and leſſee ; ſo that the 


e contract ought to be affiſted as far as poſſible.  _. 


The court held there was a difference between an e Cala. 


wherein the plaintiff is to recover his term, and an avowry for rent; 
for in the one caſe the plaintiff muſt truly make out his ies but lo 
much ſtrictneſs is not required in the other. 


Beſides, no act of the leſſee ſhall hurt or jmpeack- the contra Cr 5 95. 


between him and the leſſor, nor ſhall his (the lefſee's) * entry be- 3 
fore the commencement of the leaſe, diſcharge the rent; but be 


ſhall ſtill be liable to an action of debt for the rent arrear. e 
Fuorteſcue Joſt. As to the point of law, I am of * 


„ that the avowry is ſufficient. Every difſeifin is a treſpaſs," but 
every treſpaſs is not a diſſeiſin. A difſeifin is when one enters in- 
«"tending to uſurp the poſſeſſion and to ouſt another of the free- 
hold: therefore querend. et a judice quo ani mo he entered. And 


Vox. VIII. Q_ e 


0 ; | g 


— . ˙ ˙— ( * | I ; x 
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« it is at the election of him to whom the wrong is done, if he will 
« low it to be a diſſeiſin. Cro. Car. Blundell v. Baugh, 302, 303, 
„ which is a very good caſe; To make an entry a diſſeiſin there 
e muſt be an ouſter of the freehold, either firſt, by taking the pro- 
4e fits, or ſecondly, by claiming the inheritance. In this cafe the 


« entry of the leſſee ſhall be intended only to claim his intereſſe 
&« termini : but if he had claimed the inheritance, it can he no 


„ 
„ 


* 


4 « diſſeiſin invitis partibus, Here appears no intention of either 
J « party to make it a difſeiſin, and conſequently it is none. An 
= « ejeftione firme differs, for there a title muſt be ſhewn, and a 


* title to that term of which he is cjeRted, and which he is to re- 
© cover; and beſides, no continuance in poſſeſſion is there alledged. 


= (Rey * leſſee entered a day too ſoon, 63 
= Cro. Jac.634. And in this caſe, the leſſee did not only enter before the day, 
= gee 39, but continued in poſſeſſion after the day the leaſe commenced ; and 
- Lev. z70. that by the conſent of the leſſor himſelf ; ſo it hall be in his elec- 
Salk. 245- tion to take the leſſee for a diſſeiſor by hig tortious entry; but by no 
means to be a diſſeiſor when he continued in poſſeſſion, by the con- 
ſent of the leſſor. 80 this avowry was held good, and the judg- 
ment was affirmed by the whole court. wy ts + hr ren, Ra 0 


8 


The King wver/us Bowen Hart, the Mayor, and Bur- 
A geſſes of Malmſbury, Saturday 5 Mayr. 


3 L PON a motion for leave to file an information againſt the 
7 defendants, upon an affidavit of the town-clerk of Malm/- 

| taking the bury, for that one Gawen Hart of the ſaid borough of Malmſbyry, 
8 un was admitted to be a capital burgeſs thereof in the year 1714. and 

7 eleclion, not had not taken the oaths of abjuration and ſupremacy when he was 
Es granted, - admitted; a rule was made for the defendants to ew cauſe why 
an information in nature of a quo warrants ſhould not be filed, and 

now the defendants produced ſeveral affdavits, by which it appear- 

ed, that the ſaid Hart did take all the oaths which were tendered 

to him at that time, when he was admitted to be à capital bur- 

gels; and alſo that he had taken the oaths of abjuration and ſupre- 

v in, ſome ſbort time afterwards at a quarter-feſfiong io in 

Wiltſhire, and he himſelf made n that he believed 1 had 

taken al) the aaths requifite for him to aake at the time of the elec- 


LEY „ 


ton. | | 
I, &, then it plainly. appears that he had not nęglected ta take 
the oaths out of any Glen to the government, but 88 
—_ cauſe they, were: not tendered to him by the town-clerk at the 1; 
= * when he was choſen capital burgeſs, he (the town-clerk) being the 
= . proper person to tender the ſame, and who thall' be intended to 
kaow the ponalty-.io nt bing eo. 


at the time 


+ | 


« Tt will be a hard conſtruction to defeat the contract becauſe the 


And 


KW 1 ak Aa 


—— 
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And tho' in rigour of law his not taking the oaths made his elec- 
tion void; yet fince it was merely thro' the neglect of the town- 
clerk, and who had now acquieſeed without any * manner of proſe- * P. 56. 
cution for above eight years; therefore this burgeſs ought not to be 
damnified, eſpecially ſince this proſecution, ſeems to be carried on at 
the inſtance of a great perſon who offered Hart's wife 1000 guineas 
the night before the day of the laſt election of members to ſerve in 
parliament, to perſuade her huſband to give his vote and intereſt 
to a perſon who then ſtood candidate to be choſen a repreſenta- 
tive. for the ſaid borough, which ſhe refuſed, as appears by her own 
affidavit ; and therefore this town-clerk. was put on to proſecute the 
uſband. | 
The queſtion is not eoncerning the miſbehaviour of the town- Econtra. 
clerk, but whether this Hart was duly choſen a capital burgeſs; and 
it ſeems very plain, that he was not, becauſe the ſtatute requires he 
ſhould take the ſaid oaths, otherwiſe his election is void; and if ſo, 
it cannot now be made good; neither will Jeogth of time, or any 
pretended ignorance of the ſtatute enable a perſon to officiate con- 
racy to the expreſs words of the act itſelf, 2298 
or if he is an uſurper, the long continuance in his office will 
nat ſhelter him from av information, becauſe it is poſitively required 
3 that he ſhall take the oaths before ho is admitted to 
[i Ce | 


Pratt Ch. Juſt. If he did not take the oaths at the time of his 
admiſſion to be a capital burge(s, be is not qualified to be a burgeſs, 
and the length of time, wherein be continued to be ſo, will not 
ohſtruct the filing an information againſt him, but then after ſo long 
a time thers ought to be a clear proof of his uigſu! refufad, or volus- 
tary negleft to take the oaths ; hut certainly an information ought not 
o be granted upon the oath of the oum-clert himſelf, becauſe it 
was his fault, that this Hart did not take the oaths; and it was 
likewiſe his duty to diſcover the not taking them, which he had 
not done for ſo many years together ; therefore that length of time 
ſhall gain a preſumption in his favour, eſpecially when by other 
affidavits it is proved, that he took all the oaths he believed to be 

uiſite for him to take at the time of his election. SIE 

te If the crown pleaſes, an information may be filed in the name 
* of the Attorney General, but we cannot file any, but upon pro- 
<* bable cauſe; and none appearing here, the rule muſt be diſ- 
* charged. 1 . 
e Powys Juſtice and Eyre Juſtice of the ſame opinion. 

* Furteſeue Juſtice : The probability of the evidence is ſo much 
of the defendant's fide, that if I was to be a juror in this cauſe, 

* I ſhould acquit him. 3 
s In the caſe of the Queen ver. Jefferies concerning the borough = 
< of Bridgwater, he took the oath of allegiance three days after 


: i 
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* * 


c his admiſſion, for which an information was prayed, but denied; 
te and he was never re- elected. Aſter eight years we ought not 
© to put the defendant to a trial to prove that he took the oath of 
e allegiance at a proper time. It has been held that no tender of 
e the oaths is neceſſary, contrary to 2 Leo. 242, 243. 8 

So the information was not granted, but the rule was diſcharged. 


: Abdelard verſus —— 


Where money HE caſe was thus, C. A man by marriage articles was to pay 
is to be paid o J. at 5 J. per ann. till the whole 50 J. ſhould be paid, and 
at ſeveral 0 5 5 | 2 

times, an ac- in failure of payment of any 5 . then he was to pay the whole. 

tion may be | 


brought for the whole upon failure of payment of one of the times. 


P. 57. The queſtion was, Whether upon failure of payment of one 5 /. 
| an action could be maintained for what was then due. 
It was argued, that it could not till all the days of payment were 
ſt. TEE, 4 ; & . Y . 
Co. Lit. 292. # des, the ſtatute for amending the law gives the Judges power, 
3 =o 22. upon payment of principal, intereſt and coſts, to diſcharge a man 
5 Ker. 5** after judgment obtained againſt him for a penalty; and this ſhall be 
deemed an equitable penalty. „ Dae dee 
Curia. : The power given to the court by the ſtatute is' to ſtay all pro- 
'0. Jac. 594: ceedings on payment of all that is due; and in the principal caſe all 
Fea. Abr. 29. the 50 J. is due, and no part of it is a penalty, but only the defen- 
under dant by the condition of theſe articles had time for the payment of 
— money by parcels as therein directed, the benefit of which con- 
dition is now loſt by his breach thereof; ſo the plaintiff had 


D E 
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2 * 


| incertain ; therefore gave judgment for the defendant. 


Coleborne (a) verſus Stockdale. 95 8 


in Stra. 494. 


| whereby it appears that there were alſo exceptions taken to the plea, which were likewiſe held inſufficient. 


This caſe was cited in Fogg 
determined in Hil. term 8 


N an action of debt on a bond, &c. the defendant pleaded, that 2 E 
. the faid bond was given for money won at play; the plaintiff th at 
replied, that it was not given for money won at play; and play. 

upon a demurrer to this replication, it was inſiſted for the de- 
fendant, that it was ill, becauſe the plaintiff did not ſet forth, that 
the money, or any part As was not won at play; for by the 9 Anne, cap. 
ſtatute 9 Anne, it is enacted, That all ſecurities, where the whole 14. 

or any part of the conſideration is for money won at play, ſhall be * P. 58. 
wid; ſo that it is not ſufficient for the plaintiff to alledge, that the 

money for which the bond was given was not won at play, but he 

muſt likewiſe add, nor any part thereof; for if any part is for 

gaming money, the entice ſpecialty is avoided by the ſtatute. | 

Where the plaintiff hath any manner of right, he may alledge it Econtra. 
to ſupport his action, and where the defendant pleads but one fact, 

there can be but one reply. 425 ; : 


The court was of opinion, that the replication was too large and Curia. 


ver. Fagg, Mich. term 1742. B. R. and alſo in Stra. 498. As this caſe was 
eo. according to Stra. 496. how came it on again now ? h | 


* 


The King verſus Gibbs. 


3 IE defendant was indicted for ſelling beer without paying Tnditment for 

the duty, and upon Not guilty pleaded, the cauſe was tried, ng boſe | 

and he was found guilty. CH Bos: | wy 
And it was now moved in arreſt of judgment, that this indict- not good. 


ment was inſufficient, becauſe it ſet forth, that the defendant fold 
beer without paying the duty; but did not ſhew to whom, or at 


what time it was to be paid, nor what quantity of beer he ſold, and 
conſequently a conviction upon ſuch an incertain indictment cannot 
Vor. VIII. * be 


/ 


ing the duty, 


x „ * 
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be pleaded to any other ſor the ſame offence; neither can the de- 
fendant make any tolerable defence to ſuch an incertain charge. 

e Lev. 39, | Beſides, in criminal caſes the utmoſt certainty is required ; there- 
4 Med. 100. fore the quantity of the offence ſhould have been ſet forth in this 
indictment, ſo as a conviction thereon might have been a bar to all 


other actions and proſecutions for the ſame offence ; and for this 


{-) It ws (a) reaſon the judgment was arreſted. | 
held in Stra. 4 
497- 4 the buyers need not be ſpecified, but the quantities ſold muſt. 


The King verſus Sparling. _ _ 


' Toformation INFORMATION (4) upon the ſtatute (c) 6 & Will. cap. 
for prophane 1 11, made apainſt 2 curſing and ſwearing, by which the 
—_— offender forfeits 2 s.. for every oath. (other than a ſer vant, labourer, 
a conviction, common ſoldier or ſailor ;) upon Not guilty pleaded, there was a 
thereon verdict for the proſecutor ; and it was moved in arreſt of judgment, 

wy 497. that this information was too wide and incertain, becauſe it did not 

Seſ, Cal. ſet forth, that the defendant was (4) not a ſervant,  /abourer, 
203-,P!- 297: common ſoldier or ſailor ; for this * being in a criminal caſe, it ſhall 
8. C. LAY be intended that he was one of thoſe perſons, if it doth not appear 
Andr. 175, that he was not; therefore that matter ought to have been ſpecially 
* my ſet forth; (e) like the caſe where the defendant pleads a pardon, 
Rint 7368 he muſt ſhew, that he is a perſon not within either, or any of the 


(5) This was exceptions, 
a conviction 


before a juſtice of peace, and was quaſhed in Hilary term 8 Geo. Stra, 497, 498. Ve) This flat. 
is r ed by ſtat. 19 Geo. 2. c. 21. which ſee. (4) See Bur. Rep. 150. 2 Bur. Rep. 1036. 


(% Foſt, Cr. Law 87, Ante 45. Stra. 686. but ſee 2 Ld. Raym. 1376. Stra. 608. contra. 


Beſides, the oaths ought to have been ſpecified in the informa- 
tion, that the court may judge of the nature of them ; for other- 
wiſe the informer makes himſelf a judge of the fact, and that in his 
own cauſe, which ſhall never be allowed. -_ —- . 

Econtra, It was argued on the other fide, that this information was good, 
for if the defendant was erther a ſervant, labourer, common ſatlor or 
ſoldier, he ought to have pleaded it, or to have given it in evidence 


at the trial; but for the reaſons above-mentioned the conviction was 
quaſhed. 4 N | | HOES 


S. Mich. 9 Georgii, 1722. 


Burr verſus Davall. 


HE (a) caſe was, . Sir Thomas Davall had two ſons, and Non n 

being taken ill on the 1 57 day of April 1719. he made his &c. What 
will about four days afterwards, and deviſed his eſtate in Eſex, mo. « 
being about 1600 J. per annum, to his eldeſt fon, and the heirs of ed to make a 
his body, and his Middleſex eſtate being about 1700 J. per annum, wan non 
to his youngeſt ſon, and to the heirs of his body ; and that if either (a) This E 
of his ſaid ſons died without iſſue, then the eſtate of him ſo dying an iſſue direct- 
ſhould remain and go to the ſurvivor; and if both his ſaid ſons 8 out of 
ſhould die (5) with iſſue, then he deviſed the whole eſtate to Daniel c. 52 


ry the vali- 
Burr (the leſſor of the plaintiff) and his heirs. die of Sir 


| | | Thomas Da- 
vall's will; the trial was at the bar of the King's Bench; it was tried and finiſhed before this term. (6) In- 
ſtead of without iſſue. | | | 


Both the ſons died without iſſue, and the Lady Davall, the 
widow of the teſtator, and who was his heir (5) at law, endea- (4 Lady Da- 


voured to ſet aſide this will. | vall was the 
| a | , | teſtator's wi- 

dow, but not his heir at law; and was not at all concerned in the cauſe ; indeed ſhe was davghter to Lydia 
Vanhattem, viece to the two Mrs. Davall's, and firſt couſin to Mrs. Bovey; but ſhe bad a brother living, 
+ Mr. John Vanhattem. The teſtator's heir at law were the ſaid Lydia Vanhattem, Elizabeth Davall, Mary 
Davall, and the ſaid Catherine Bovey. TOS 


And the queſtion was, If Sir Thomas, the teſtator, was compos 
mentis at the time he made this will; and to ſhew that he was not, 
it was argued, that a father in his ſenſes would not have left his 
youngeſt ſon a greater eſtate than he left to his eldeſt, who had only 
his Efex ęſtate, and by articles in marriage he was bound to leave 
his younger children 10000 J. out of that eſtate, and his Lady 
600 J. per annum jointure out of that very eſtate, 
Beſides, If the teſtator had been in his ſenſes, the words in his 
will would not have carried an eſtate to the leſſor of the plaintiff, 
for the deviſe was to his ſons, &c. and that if both die with iſſue, Has 
inſtead of without iſſue, then * to Daniel Burr, ſo that this being * P. 60. 
a condition precedent, the plaintiff can have no eſtate by this will. 
Neither ſhall the probate thereof by the executor add any ſtrength 
to it in this court, ſince the defendant was next heir at law to the 
teſtator at that very time; ſo it was held in the caſe of Sir George 
Markham and the Lord Mountague, where the will was proved by 
the heir at law ; yet by the judgment of this court confirmed on a 
_ of error in the houſe of lords, it was avoided as to the real 
eltate, | | 15 
It is no objection to ſay, that the teſtator was not compos mentis, Econtra. 
becauſe he did not diſpoſe his eſtate with that prudence another man 
might have done, for he himſelf is the proper judge why he Far 


5 
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iſcd jt in that mänder 3 and ſt is very ptopable, that in his laſt 
cal he did Hot ee put of which part of his eſtate his 
wife was to have her jointute; ſo that if this will ſhould. be ſet 
aſide for the reaſon ſuggeſted by the defendant's counſel, then there 
; would be but little room left for a man in his laſt ſickneſs to make 

any ſettlement or proviſion for his family. x. 
Ar this trial tho counſel for the plaintiff objected againſt a wit- 
neſs produced by the defendant to prove, that the teſtator was not 
| compos mentis, (viz) That he was to get hy the ſucceſs of this cauſe. 
_ 2 To which it was anſwered, that there 8 but . moſs of ex- 
| o cepting-againſt a witneſs, (via.) Either as to his oath, or by proving 
MM — le was a diſabled — this muſt be done on the other 
Ae, 0319 fs 54th w [3.9 „ : | 
Words in = Then if there ſhould be any doubt, Whether the words in the 
ih ON will were dying with iſſue, or without iſſue, it ought to be taken in 
a ſenſe Loy that ſenſe which makes the will confiſtent with reaſon and good 
| — 8 with ſenſe: the jury found for the plaintiff. wh 


DD. 
8 


F 


«FOES, ©: 


The King verſus The Inhabitants of 8t. Peter's Ox- 
A ns FP HIS caſe was moved in lat term, but ruled in this: 
ſhall be ſet· | /. One Diſney was hired in the pariſh of Sz. Peter's in Ox- 
peo where he ford, by Stonell his maſter, who kept a ſtable of horſes at Chipping- 
nor where he ictham, fot the London road, and there he ſerved a whole year, 


wa bired. and not in the pariſh of St. Peter's, where he was hired ; afterwards, 
tra. c28 


Forte. Rep, being likely to be chargeable, he was removed by an order of two b 
318, Juſtices, to the pariſh of * St. Peter's, where he was hired, and 1; 
. * p. 61. whete his maſter lived, which ofder was confirmed upon an appeal. v 
Fol. L e , , g | | | WY As | 
SB ackord in 2 Seſ. Caſ. 137. pl. 125, Forteſe. Rep. 308; Ld. Raym. 683. Caf of Set. and Rem. 4 
16. pl. 23. | | g i 23% MY Woh: 5: 343: 4r3 nt); 243 — 
8 . : 114i 73 ja ourthocet low A 
And how upon a certiorari to remove the ſaid orders; it was 10 
moved, that they may be quaſhed, becauſe it appears by the ori- h 
ginal order, that this man was fettled at Chipping-Wickham, for 2 
. | there he ſerved a whole year; and tho' the hiring was in St, Peter's 
f pariſh, yet it is not that, but the ſervice which makes the ſettle- 
ment, WW 
Econta. It was infiſted on the other ſide, that it is more, reaſonable the 
ſettlement of the ſervant ſhould be where his, maſter lives, than 
; elſewhere, becauſe the maſter might ſettle his ſervant in any pariſh 
where he pleaſed, tho he did not live there himſelf. f 


Curia, &, The court was of opinion, that this man was ſettled at Chipping- 

Wickham, for it is the ſervice, and not the hiring, which makes 
1 the ſettlement; and this is a common caſe, for if a man hath lands 
= . in two pariſhes, and keeps houſe, and lives in one pariſh, and hath 
= . | TN TR TR a 
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a tock of cattle-in. another parith, and ſarvants there to look = 
them; they ſhall be ſettled in the ꝓariſh where they ſerve, and nt. 
in the pat iſn where they were hired, and where their maſter lives: 
So the ſeſſions order was quaſhed.; and that of the two juſtices alſo. 


IA Nottt on 21s, 1361 p irc 5 1. 
The King verſus Fairclough and others, Tnbabitants of 
Luambech patiſh. | 


"THE cafe was, J. The rector of the pariſh of C. by a verbal 1 
agteement let bis tithes to Fairclhugh and others, paying to feaſe of hi 
. Od. per acre for one year, and Fairchuugb, and the other tithes for a 


him 2 
9 of the ſaid tithes, let the ſame to the reſpective tenants of =” CO | 
the lands, paying to them 3 5. per acre for that year, excepting one tithes wo the 
:tenant, For which they a received tithes in kind, and paid tO the reſpectiv e 
e , ene ee e 24 
Aſterwards they the ſaid Fairclough and the other farmers were acre more 
charged hy the churchwardens and overſeers of the poor of the thin be _= 
laid pariſh of C. by a rate, towards the maintaining the poor of ede, ad. 
the faid pariſh, upon the ſtatute 43 Eliza. cap. 2. as occupiers of the judged, that * 
titles; and upon an appeal to the ſeſſions they were diſcharged as to tb leflee is 
Al, excepting only 76. and 6 d. which they were ordered to pay of the tithes, 
for the tithes of that tenant, which they received in kind, and to be 
And all this being removed 2 & R. by, certiorari, the que- 2 
Rion was, who ſhall be accounted the occuprers of thoſe tithes, either Sia. 525. 
the farmers who paid the rent to the rector, * or the tenants of the * P. 62. 
lands who paid their rent for the tithes to the farmere. Porteſc. Rep. 
It was argued by Mr. Reeve, that the farmers were not to be an. of Set. 
charged as occuprers, they having let the tithes to the tenants of the andRem.106. 
lands; and that it is a ſettled point, that the rector is not an occupier Pl fe. 
when he lets his tithes, to farm; and the reaſon is the ſame, that 
the farmers. ſhall not be occupiers; When they let the tithes to the 
1and-holders, therefore they, and not the farmers, may properly be 

accounted the occupiers; for if the farmers had made an under- 

Teaſe to T. P. who had by virtue thereof let the tithes to the land- 


holders, they had been the occupiers of the tithes. 
It is true, in ſtrictneſs the land- holders have not the tithes till 
they are ſevered from the nine parts, but they have the ſubſtance 
thereof, (v/z.) the profits, and it is for that reaſon they ſhall be 
charged as occupiers, for the farmers have only a dry rent out of the 
tithes, which may be double that value; to the land-holders, and 
they (the farmers) never bought the tithes, but pay ſo much for 
them to the rector for a year, and the land-holders pay ſo much to 
them (the farmers); therefore they may be charged at any time of 
ide year by the pariſh-officers, for the right of the tithes is in them 
all the whole year, and not in the farmers. 
x For VIII. _ 


On 


en 8. Mieh. 9 Georgii, 1722. 
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Too. On the other fide it was argued. by ſerjeant Whittaker, that he 
rer ſhall bo accounted the occupiers-of thoſe tithes, and that 
rd of the 35. per acre paid to them by the land-holders ; 


1 it is impoſſible for the pariſh-officers to chargo any other 
than the farmers, as occupiers of the tithes, becauſe the land-holders 
only purchaſe them at harveſt, and therefore are no more occupiers 
than ſtrangers, who may bay them at any time, if the land-holders 
do not agree to purchaſe them, | fo that the farmers having got 
the value of the: tithes, ſhall be accounted occupiers thereof; and 
the land-holders cannot be charged with reſpe& to the value of 
the tithes, betauſe the farthers have the value; therefore they (the 
| land-hokders) cannot de berupior. When the farmers receive the 
1 
And the court vas of that opinion, (012) That the farmers ſhall 
de atconted the occupi thoſe tithes ; it is true, it might be 
- otherwiſe if an — ſe had been made thereof; butythis is a 
particular caſe; and it appears by the rate, that the farmers have 
8 d. per gore profit ; and if the rate is affeſſed on the profits of the 
x tithes, i it ooh to be alfefſed on them, becauſt it doth not appear to 
the ee at the larid-holders had any profit, for they may have a 
r ba 1 8 
2 ac, 137. wt! ox] they man — be accounted buyers of thole tithes, 
. 63+ Man oceupiers; for where an agreement is made for ® tithes, they 
ſhall paſs by way of bargain, other wiſe they cannot paſs at all, be. 
- ; cavſe ey lie in grant; and therefore cannot otherwiſe paſs than by 
deed,” for a verbal agreement for them is good only for a year. 
The which the farmers receive of the lznd-holders for 
: thoſe tithes ſhall be accounted a mods ; and wherever there is a mo- 
Aus, he who receives it ſhall be taken to be the occupier of the 
tithes. l 
80 where a man bann U wood ot ſtanding corn, and fells the lame 
ſtanding, the ſeller ſhall pay the tithes for that year. 
In this caſe the rector who ſerves the cure for 2 l. 6 4. acre 
ſhall not contribute to the pooris tax; but the fatmers who have 
ſuch a benefit of fix pence per acre without any manner ef con- 
ſideration for it, by raifing ſo moch on the land-holdets. 
Pratt L. C. . I doabt that the farmer of the rector is to be 
4 eſteemed primd fatie decupler of "theſe tithes: be retains the 
PS „bes coe be pays the value for tem. 3 
1 | & Pyre Juſt.” The farmer is in this caſe the occupier, betas; 
them dy Way of retainer, in purſuance of un agtesment by Paul 
lt wor be otherwise if there bad been an uber- Eil of them. 
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10 The King verſus Gage. 


oN a motion. to _ a conviction for keeping a grey- * * - Annæ, 
hound, and kilting four hares, for which offence the for- en ef the 


feiture is # 51. if not qualified ; ; the caſe was thus: offence is a 


viction, tho' 


3 1 three months after the offence, upon the oath of one Or more the ſtatute di- 
* credible witneſs, which was not done in this cafe ; for the man reds it ſhall 
was convicted upon bis own confeſſion, which is not within the 86g. 446. 

- ſtatute z und for that reaſon, if the juſtice of the peace had ſeen # P. ＋ 
him kill a hare, he could not have convicted him upon his own + The —4 
view, becauſe that is not ſuch a conviction as is required by this ro that 
ſtatute, and he hath no power in this caſe, but what he deriveth 7; cu, 

From thence ; therefore the act vught to be purſued, and eſpecially 

where it is penal, as this ts, where the forfeiture relates to the con- 
wiQion; and If it is not upon oath as the ſtatute directs, then nothing 

1 forfeited. 

It is true, if this was an offence at common law, it might be 
otherwiſe; but being made ſo by a particular act of parliament, the 
method of conviction muſt be purſued as therein directed. 

It is like the caſe of removing a poor man to the parim where he 
eus laſt legally ſettled, which by the ſtatute is directed to be 47 the 
<tomplaint of the chur chwardens and overfeers of the poor, &c, Now 
Af all the reſt of the pariſh ſhould complain to te jute, ces, and not 
thoſe pariſb-officers, it wiodd hot july their md an order 'to 
remove the man, of thee 83 it pal be made 
the t eers' 
5 the other Hde it was argued, that the confeſſion v0 of. Econtra: 
fender 4s within the intention, tho not within the letter of the ſta- 
tute ; for the chief end of that law was to give juriſdiction to the 
© Juſtices of the peace; now the. confeſſion of the party being the 
.. one evidence againſt himſelf, therefore where a juſtice of the 
peace convicts an offender upon a better and ſtronger evidence than 
e 7 the ſtatute, ſuch conviction muſt be good, eſpecially 


ſince 


f. The ſtatute directs, that the corviftion fhall be mage ficient con- 


— „ — 
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ſince the act is only directory, (viz.,) That the juſtices ſhafl not 
convict without good evidence,  _ 

As where a ſtatute directs, .that.a promiſſory note ſhall be pay- 

able to one, or his order; yet where it was made payable to one 

alone without the word order, it was held good, and within the 


: ſtatute. 14 1 3 a Ly #24 © . hy 7 1 "+ E. . 
Ci. By the opinlon of three Judges this is. 4 good convction; for it is 
| plain that he defendant was guilty of the offence; and if his con- 


ſeſſion had been made any where elſe, and not to the juſtice of the 
peace, yet if ſuch confeſſion had been proved, the juſtice might 
1 * the oſſender; now here was a ſtronger evidence of 
his guilt than required by the ſtatute; and therefore his conviction 

| ſhall be good. | A. 
P. 65. If a man comes into court, and corifefſes himſelf guilty of high 
treaſon, ſuch confeſſion is good againſt him, and even in penal 
laws, the intention of the legiſlators is the beſt method to conſtrue 
the law; now the intention of this ſtatute ſeems to be not in what 
4 method or manner of proof the offender ſhall be convicted, but that 
the conviction ſhould be on good proof, and a better cannot be had 
| than the confeſſion, of the party againſt himſelf. AF FM 
Ihe legillators could not foreſee all the caſes which might hap- 
pen upon this law.; therefore the conviction on oath Was only di- 
rectory to the juſtices of e, and by the civil law no man is 
to ſuffer without confeſſing ee which he is accuſed. 80 


4) 


4 this conviction was affi md]. 5 

(a)Gilb; l. Eyre Juſt. In the caſe of Ihe King ver. (a) Simpſon for deer- 
262 “ ſtealing, upon 2 & 3 M. & M. c. 10. when the defendant made 
i Tang default, and did not appear, he was convided: and it was ad- 
ef. Caf. 346. judged a good conviction, though that act did not expreſly give 
S 273. *« authority to convict upon default; for that by the ſtatute 22 Car. 
r 2. he Who keeps a grenbound not being qualißed, is puniſhable; 
and the conviction. is to he by cath or confeſium of the, party, which 
ſtatute is confirmed by this of 5 Aunæ, ſo that theſe laws ſhall both 
Hand together. . | I 


Nia the, ſtatute of 5 Annæ having directed that the conviction 
ſhall be upon cath, whereas the other is by .confefſerr. or bath; it 
ſeems that the. legiſlature by thi laſt act intended, that the manner 
of convidtion by confeſſion ſhovld ſtill be an. the ſtatute 22 Car, 2. and 
not on the ſtatute. 5 Ame, for by that ſtatute the conviction is to be 
upon oath ; for if a man might be convicted on this laſt act on bis 
own confeſſion,, there had been no occaſion, of confirming the ſtatute 


p Ce |. =- ; * 5 10 92 88 N 
22 Car. 2. Per cur, (Eyre dubitant.) Let the conviction be con 


. 
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cunt y-gaol but as to that matter that court may judicially take no- 


_ eenſe,” for that reaſon the conviRtion was quathed; and in 77in. 
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5 rom a motion to n A | dion for a forcible” deiner — 
A. pon ahbe view of the juſtices of peace, the ohjection was, forcible de- 
that: ie ns let Forth, the defendant bell 4 ebamtbrr in un Þ 1 
erb u fuer, in "the pars/b of St. Margaret Weſtminſtet, by force; * 15 Ric. 2. 
bat did pub alledge 0 houſe it was, or where it was muste, nor — 
uhether the chamber was for ward or backward, or how many pair 
of ſtairs were up to it; ſo that if there ſhould be two chatibets in 
this houſe, che ſheriff eoold not kene ef which o deliver __ 
3 | 
Beſides, the o mont uf the defendant was to Mugen, and 
iu was not alledged that Newgate was #be eounty-gaol, and if not, 4 
«then the juſtices have no power to commit thither, becanſe the 1 
ſtatute expreſly requires, that the cominirment hall be do the . + See the fla 4 
aol. tute, it is to = 
* T's which it was anſwered, as to hs fiſt bje&ion, "that this 880. : 
conviction! was very incertain às to the chamber, Sc. the court will“ P. 66. 


not intend, that there were two chambers on one floor; it 'oaght to =— 


appear thar there were two, which it did not in this caſe, and as to 3 
the hoaſe in which this chamber was, that is ſufficiently deſcribed: 4 
The other is the molt material objection, (viz.) That by this 3 
convidtion and commitment it did not appear that it was to the 


tice that Newpare is the connty-gao!; and to prove this the year- book, 
16 Ed. 4. fol. $5, was cited. f 
But ge. reading the record, the words in the adjudication were 
all in the tenſe, when they ought to be in the preſent 


term following; in the caſe of the King ver, Morgan, there was the 
like e for the ſame ** 


| The King verſus Sprigg and Oakley. 
HE defendants were tried at the Ola-Baily upon an indict- nn 
ment. for piracy in finking a ſhip near the e 75 Man; the Po: 
evidence was thus: 
J. Sprigg bought this ſhip, and made the other defendant Oat- 
< * 6. thao, and having freighted her, he inſured 500 . on 
e ſhip, and 400 J. on the cargo to the Weſt-Indies. 
Afterwards they put to ſea, and run the goods upon the coaſt of 
England, and they put to ſea again, and about two days afterwards 


the ſhip was ſunk, and then he proteſted at the next part, that both 
the ſhip and gy were loſt. 
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_ *defired ſome of the men to ſtop the 


great {i 


. P. 67. | 


(a) Poſt 74. 


| was proved by the failors ; and that the water could not flow in fo 
- faſt, unleſs the ſhip was bored or broken in the bottom. N 


| np put to-ſea be bought an augre 
half wide in the bore; that the ſhip had augres enough before, and 


as they believed, boring the ſhip. 


could not be indicted for ſtealing his own good 


— — — 


the maſter was, that the day before this ſhip 
Was loſt, I. notice that the ſhip's boat was out of repair, and 
the chinks therein, for that he did 
not know how ſoon they might have occaſion to make uſe thereof. 
That the next day he deſired one of the ſailors to ſee how deep 
the water in the pump was, who in a. of an hour before had 
, pumped till it was no more than two inches deep; but now to his 
found it ſeven inches deep; thereupon he and the reſt 
of the ſhip's crew. began and continued to pump, but ſtill the 
2 higher in the ſhip, and within half an hour was fif- 
teen. inches 
* 7 this failor who firſt pumped, and ſome of the reft 
of the ſhip's crew, offered to go down into the hold, but the maſter 
would not ſuffer any of them to go down; nor any body to be there 
beſides bimſelf and Sprigg, who was all the nA below, which 


The proof againſt Sprigg, the owner, was, that a day before the 


Which was an inch and an 


that there was no manner of occaſion for ſo wide an augre, — 
that be was under deck all the time the ſailors were pumping, and 


But the evidence being only preſumptive againſt beth the defen- 
dants, they were acquitted. 

Nera; This differs from (a) Maſon's caſe, for there the goods 
of another were delivered upon a ſpecial truſt to carry to Malaga, 
but here the goods were the property of Sprigg himſelf, and he 
s, with an intent to 
charge another, becauſe there muſt be a felonious taking as well as 
a converſion ; now there could be no felonious taking, becauſe he 
bimſelf was the owner, and in fg of the £oods. 


if "8 
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05 Wivell verſus Stapleton. 


J certain articles of agreement it appeared that the plaintiff & What ſhall be 
bad ſold to the defendant 200/. South-Sea ſtock for 14.25 l. nn, and 
plaintiff covenanted on or before the ſhutting of the whar oor. 

: L to transfer ſo much ſtock, upon payment of 2 ſaid 0 0 2 * 
fam, of 1425. and the defendant covenanted to acce craps the „ 
and adtunc & ibidem to pay the money for the ſaid ſtock af or I 301 
the fautting up the books for the Chriſimas dividend ; and it was far- 
ther agreed, _ if the defendant did not accept the faid ſtock, 
2 the plaintiff might ſell it to any other perſon at the market 
| and return the overplus, if it ſold. at any higher rate; but if 
it id at a lower rate, then the defendant " to make up the 
deficiency to the plaintiff, 

And a bond being given fot the of the agreement, b 
an action of debt was brought thereon; and the breach aſſigned 
was, for that the defendant did not Pay the Fc of the ſaid 
ſum of 1638 J. for the ſtock. 

The defendant pleaded, that he was to receive the ſtock, Ge. 
and that he made a feoffment to the plaintiff of ſuch lands in ſatiſ- 
faction of 1360 J. then due on the ſaid covenant, &c, but did not 
aver that the plaintiff accepted it in ſatisfaction; nor make a full de- 
fence by quando, &c. did he ſet forth, that he made the feoffinent 
in ſatisfaction of the penalty then due, on the forfeiture of the 
bond; but upon a demurrer to the plea, the defendant had judg- 
ment in the Common Pleas for faults in the declaration, 

* And now upon a writ of error in B. R. the plaintiff in error“ P. 69. 
infiſted, Fir; That theſe being mutual covenants to pay money on 1 
ſuch a day, Sc. and the other being to transfer the ſtock, the de- 
fault of payment on that day is a forfeiture of the bond: and there 
was no neceſſity to aver any tender. 

It is true, agreement was to pay the money for the ſtock, 
but the word for in this caſe doth not make it a precedent condition, 

| 4. ** the ſtock ſhould be actually transferred, or a transfer 

tendered ; 


* 1 


'Econtra. 


= * P. 70, 
- Anſwer to 


4th obj. 


To zd obj. 
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** Saund. 319. ſhews what the conſideration was; ſo are the caſes in * Saunders 
2 Saund. 350. cited in the margin; ſo that if the agement had gone no farther, 
".theſe had been mutual covenants, * 


EC» 4 5 


Ke, | hovle'; and by the ſtatute 6 George," which is a'publick law; notice 


To if $7 95 


make the declaration ill; it is true, the plaintiff hath a 
| transſer, ; but that is not 


* 
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tendered before the money ſhould be paid, but that —— for 


Secondly ; It is true, there is a farther a preeent, that the plain- 
tiff himſelf might trausfer to another, if the de dant did fx ac- 
cept the ſtock z but that Being or his een ſecurſty, doth not alter 
the nature of the mutual covenant. 


Thirdly ; If it ſhould be; objected that, the declaration is ill, be- 
cauſe no day or place ls ſet ferth for the transferring, or the tender 
to transfer the ſtock ; the anſwer is, that the day is ſet forth, (vi 
That on ſuch a day He was ready at the office of the South-Sea b 0 
to transfer, Cc. and this tender at the office is like the tender of rent 
at an houſe, which is the molt notorious place of the 3 de- 
miſed, for the office is the moſt notorious J of the South-Sea 


FR. T 4 = 2 wy — * 
1 P ᷣ . . 5 


18 taken of 'that hauſe: Dan en wil eee that was the 
Frag tender. 
Fourrhly.; But if it Gould not be 0 nee yet the 4 at 
6 pleaded that he gave a feoffment in faticfaQtion of ſo much 
money then doe, this is an implied admiſſion, that the plaintiff Had 
done every thing to be done, to entidle him to this action 3 
and bc; 384. 1 Et. 144, . act . 
It is ttue, thoſe caies were after verdict, but as to this matter, 
Nr between a verdit and a demurrer, 
wheg. the fault doth: nat touch the point in iſſue upon the verdid, 
but ariſes on a collateral matter. 
Je was argued for the defendant,' that the judgment given in the 
Centinos Pleas was for the faults in the — (wsz.) For not 
laying an actual transfer, or a tender cf a transfer, and for not aſ- 
ſigning the day and place of ſuch tender, Oy to the reſolution 
in Lancaſbire and | Killingworth's Cafe.” 7 
Now, admitting the plea is nt good; yet if the declaration is 
bad, the plaintiff — have judgment, and certainly that is not 
good; and if not, it cannot be h \by a bud plea, for that is ex- 
prefly refolved in 8:Rep. 120. (vz.) That if the declaration is bad 
in ſybſtence, no implicatian in a plea ſhall mend it, which is cer- 
as tout upon a demwrrer to the plea and fo is 874. 336. tho” it 
Ro be otherwiſe after a verdict; and the Caſes cited Gp ths other 
* fade were after a verdict. . 25 wou na} 
But this declaration ig ill, denn * plaintiff aid not alledge, 
that he bid actually transferred the ſtock, or tendered to transfer it 
on ſuch a day, and at ſuch a place; and theſe are omiſſions which 
that 
re — Be Feng: 
3 tho an 0 takes 
notice of the Saut. daa houſe, and ſor that reaſon inf be intend- 
* ed 


. CY AY 3 8 


he Mus dt the office: in the Saurb Seu bouſe on ſuch 


— 


— 
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ed the place of transfer, yet it doth not take notice at what time it Tender, how 
was to be done, nor of any thing to be done at the South-Sea houſe ; ® — 
therefore the plaintiff ſhould have ſet forth at what time he was 

there, and that he ſtayed till the laſt hour of the day, for that is the 

time appointed by the law to make a tender, unleſs there is a ſpe- 

cial cuſtom to the contrary, and no ſuch cuſtom is alledged. | 

But the time alone is not ſufficient, without ſetting forth the 

place tender, which was not done; and as to the transfer, the 

words in this agreement adtunc to pay the money, muſt relate to 

the transfer, and not to the day of payment; as in Lutw, 490. 

where the covenant was, that the plaintiff would accept ſo many 

ſhares on ſuch a day, and ad idem tempus to pay, &c, there theſe 

words ad idem tempus were adjudged to relate to the time of the ac- 

ceptance of the ſhares, and not to the day of the payment of the 

money; and this caſe differs from the caſe of Blackwell and Naſh, 

for there the money was to be paid at. or before ſuch a day. 

The plaintiff, who fold the ſtock, was to transfer it on ſuch a (4) Cori. 

day, on payment of ſo much money, and the defendant was to re- (a) What was 
- Ceive the ſtock and then to pay the money. This being the caſe, ſaid by Pratt 
the queſtion is, Whether theſe are mutual covenants ; and three cn. * | 
judges held they were (5) not, but that they were independent co- 3 J. — 
venants; and that the plaintiff need not ſet forth in his declaration, bere con- 
that he tendered to transfer, &c. becauſe, (c) it was to be tranſ- founded to- 


ferred upon payment of the money ; ſo that the defendant havin 27 71. 
by this agreement made himſelf the firſt agent, he was obliged to ; 
pay the“ money before the. plaintiff was to transfer the ſtock ; and 1 o 
then if he ſhould deny or refuſe to transfer, the defendant might words mutual 
have an action to compel him, becauſe he is intitled to the whole and indepen- 
ſtock; for the plaintiff had no authority to ſell it till the defendant —— 3 
had refuſed to accept it; therefore he being intitled to the whole symous terms: 
ſock, the plaintiff is intitled to the whole money agreed to be paid = oy 
for it, and may well maintain this action; and for this reaſon the cc. 3 4 
judgment was reverſed by the opinion of three judges. 22 
| a atua 
d; THIS independent. (c) This reaſon was given by Forteſeue J. | 


But Juſtice Eyre held, that the judgment in the Common Pleas 
ought to be affirmed ; and firſt he denied, that the plea made the 
declaration good ; for a bad plea can never mend a bad declaration, 25 
(4) eſpecially if” both are bad in ſubſtance as theſe are. ; E ee 1 *; 
Add as to the principal point, he was of opinion that theſe were ft this abſo. 
mutual and reciprocal covenants as to the transferring the ſtock and lately, without 
payment of the money; and that upon ſuch a covenant, the plain- ery - 
tiff might maintain an action without laying in his declaration an Italie. 
actual transfer or tender to transfer the ſtock ; but that this action 
was brought for a deficiency of 1638 J. after the plaintiff had raiſed 
32a l. by the ſale of the ſtock to pay himſelf, ſo that the breach 
was aſſigned upon an independent, and not upon a mutual co- 
venant. 4 | | 1 | | 
Vor. VIII. 4 Now 


0 — 
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Tender when for to ſhew ſuch failure, the plaintiff ought to ſet forth that he did 


to be 


ment of the tender is inſufficient; bei 
the South-Sea houſe, without ſhewing 


_ © reſts only on the declaration; if it appears that the * Was 


fendant the ſurplus of the money after he had paid himſelf; it is 


' hath laid the non-payment thereof as a breach of this agreement, 


court, the defengant was ready to pay the money at the time and- 


Now by the expreſs agreement ſach ſale of the ſtock was not to 


be made until the defendant failed in payment of the 1638 J. and it 
doth not appear by this record, that he did fail in payment thereof; 


tender a transfer in due time and place, and that on the laſt inſtant 
of the day, becauſe the law hath made that the time of tender, 
unleſs there is a ſpecial cuſtom to the contrary, which is not to. be 
intended againſt this implication of law. 

There is likewiſe another fault in this declaration, for by this 
agreement (if the defendant ſhould refuſe to accept the ſtock) the 
plaintiff had authority to fell it at the market-price ; but he hath 
not ſet forth in his declaration, that he fold it at tbe market-price, 
which he ought to have done, becauſe he was to refund to the de- 
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true, the defendant was to make up the deficiency, but the plaintiff 


without ſhewing what right he had to it; and he cannot have a 
double remedy, (viz.) One for non-payment of the deficiency, and 
another for the breach of the mutual covenant. ; 
He agreed that the plaintiff had affigned a breach of the mu- 
tual covenant, but that he did not rely on it; but went farther by 
ſaying, that he paid himſelf 322 J. therefore he ſhould ſhew that he 
had a right ſo to do; ſo that this breach which he had aſſigned was 
only as a general breach, and introductive to his action, the real 
cauſe ep ng was the ſecond breach aſſigned, (viz.) The non- 
yment of the deficiency. J 
" Now if there was not a ſufficient tender of the transfer, the 
plaintiff could not intitle himſelf to this action upon the ſecond 
breach aſſigned, becauſe he did not lay a tender in proper time and 
place; for if the office at the Sourh-Sea houſe was not a proper place 
of tender, or to transfer the ſtock, then the aint could not 
bring his action for this deficiency; and for ought that appears to the 


ace, becauſe it doth not appear that the plaintiff was there at the 
inſtant it could be tendered, © 1 
But if there is any thing particular, as that a transfer can only 
ebe made between certain hours,” as between 11 and 1 o'clock, it 
« muſt come on the defendant's fide; bro eh thy; 
But afterwards in Mzrchaelmas term 11 Geurgii, the judgment 
was reverſed,” by the opinion of the Chief Juſtice, and two other 


Pratt Ch. J. delivered the reſolution: of the court The aver- 
Ty n to be made at 
Se to be the uſual place 
for transferring" the plea is alſo inſufficient ; ſo that the queſtion 


z the cove- 
** nants 


* n 
© > 


* intitled to fell the ſtock, then the declaration is 
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—_— 


e nants are mutual: ſo that there is no neceſſity to aver any tranſ- 


&« fer of the ſtock or tender thereof; the defendant covenants to 

te accept before the ſhutting of the books; the time of payment 
is not tied up by the covenant to the time of acceptance ; the 
time of acceptance is any time before the ſhutting the books; fo 
is payment, which is the true conſtruction of the words adtunc 
& ibidem ſobvere ; for otherwiſe the defendant by non-acceptance 
of the ſtock might prevent his obligation to payment ; covenant 
for payment is not expreſſed to be ſuper transferationem, but in 
confideratione præ miſſorum; which is intended the covenant to 
transfer: and this conſtruction ſeems the intent of the parties, 
which is the true rule of conſtruction. 
“ This judgment of reverſal was afterwards reverſed in the houſe . 


of lords. See poſt 381. 


Lovelock ver/us Sorrel. 


A Leaſe was made to W. R. and afterwards the leſſor brought an Covenant for 


. . t "of 
action of covenant againſt the affignee of an affignee, for not _——_—_— 


repairing, but did not ſet forth the intermediate aflignments. 'gainſt an aſ- 
The defendant pleaded, that this leaſe did not come to him by figne* of an 


aſſignee; the 


any mefne aſſignment of the leſſee, to which plea the plaintiff de- plufuit need 


mu . | not ſet forth 
And it was inſiſted for him to maintain the demurrer, that the te interme- 


plea was too general, and altogether immaterial ; for if the defen- ——— 


dant had the land by any aſſignment from the original leſſee, he is 
ſubject to this covenant; therefore he ſhould have pleaded, that the 

leaſe did not come to him, and not that it did not come to him by 

any meſne aſſignment; and fo is 1 Sand. 238, 285. and 2 Sand. 188. 
On the other fide it was argued for the defendant, that in an ac- Eecontra. 


tion of covenant againſt an affignee of 'a leſſee, the plaintiff ſhould 


ſpecially ſet forth all the intermediate aſſignments, and ſhew how 
defendant came to the land, and not as aſſignee generally. ; 

* But this was denied by the court, and adjudged, that the decla- Curia. 
ration was good againſt the defendant as aſſignee general, becauſe . 73. 
it may often happen that the leſſor may not know all the inter- 
mediate aſſignments. | Foes 

There was no judgment given this term, but in Trinity term 
following an objection was made to the declaration, (viz.) That the 
plaintiff had declared on a leaſe for years adbuc venturam, when by 
the very record it a , that the leaſe was expired by the ef- 
fluxion of time, therefore he had declared on another leaſe ; but 
the court gave no judgment as to this point; but ſaid, that in all 
actions of rover, the uſual form of declaring was, that the goods 
came to the defendant per inventronem ; but it would certainly be 
an immaterial plea, if the defendant ſhould deny the finding, as in 
Sand. 238, &c. See 2 Mod, 217. Show. Rep. 155. pP l. 
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Beire facias A Joo was given in the King's Bench, and upon a writ of 
pg error brought in the Exchequer-chamber, that judgment was 
ſhewing that affirmed ; and now the plaintiff in the action brought a ſcire facias 
the Jodgment for the coſts he had ſuſtained by the delay of the execution ; and it 
zu the Reche. Was objected, that it ought not to be allowed, becauſe it was brought 
quer cham- in London, and not in Middleſex where it ought to be brought; and 
der. for a default in the writ itſelf, becauſe it did not ſet forth what be- 
came of the caſe in the Exchequer- chamber, (i. e.) it did not ſhew 
that the judgment was affirmed ; for if it was not, then the plain- 
tiff hath no right to the coſts, | | | 
On the other fide it was anſwered, that a ſcire facias may be 
laid in any county where the original action was brought; and all 
that is neceſſary to be alledged in it, is, that judgment was given 
ſor the plaintiff, and is not ſatisfied. | . 

Sao if an action of debt ſhould be brought on the original judg- 
ment, ſuch action might be laid in any county, and the ſeire facias 

| may be brought where that judgment was obtained. 
Catia. It is true, an action of debt upon the original judgment, or upon 
a cecogniſance, may be laid in any county, but a ſcire facias muſt 
always go into that county where the execution on the original judg- 

ment ſhould be made. | | LW Rane Sh 9. 70 5 
P. 74. Aſterwards, upon reading this ſire facias it was as before ob- 
ſerved, that it did not ſet forth what became of the cauſe in the Ex- 
chequer- chamber, and certainly the plaintiff cannot have this writ 
without ſhewing what became of the judgment removed by this 
2 N and it dre ne he ſhould have it for coſts in 
delay of execution, without ſhewing that the judgment was affirm- 

ed in the Exchequer-chamber, hes LN . WY * 


Ik) be King verſar Maſon. 


— THE defendant who was maſter of a. ſoih, was indicted and 
| | tried upon ſeveral indictments at the Old-Baily, before Sir 


, 


Henry Penrice Judge of the Admiralty, and ſeveral other civili 
and before ſome Judges of the 5 Law aſſiſtin 8 frame, 
According this by virtue of a “ commiſſion under the great ſeal, & . 
1 The firſt indictment on which he was tried, was for maliciouſly 
554 and piratically burning a ſhip, to the great damage and defrauding 
both the owners and inſurers, contra pacem, Gc. & contra formam 
/.atuti, Sc. rpg if IT OTE, > 
I The fact upon the trial appeared to be as followeth:  __ 
, The ſhip was laden with linen at Rotterdam, and bound for 
7 Malaga in Spain, and when the defendant received the bill of 


8 


7 Ar. Mo 
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feodant gave the ſhip's crew fome bowls of punch on that day the 


| 2 a rule, (vis.). That all 
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kding he was ordered by the merchants and owners to put in at 
Lynn Regis in Nor falt, in order to get a Mediterranean paſs for bis 
ſafety; and when he came near Dartmonth-bay, it was proved by 
one witneſs (who was the carpenter of the ſhip) that: che defendant 
tampered: with him to know what he would take to knock the ſhip 
in the head; and it was proved by another witneſs, that the de- 


ſhip was ' burnt, and made them all drunk; and afterwards qed 
this witneſs to make a fire in the cabin, where there was none 
month before that time; which he did when the defendant and 
moſt of the crew were going aſhore, except two who, were very 


which the defendant had ordered a failor to fling overboard the day 
before the ſhip was burnt. | 

The two fatlors who remained drunk in the ſhip, made oath, 
that they were ſleeping there till the ſhip was fo much on fire that 
they could not relieve her nor themſelves, but that they were carried 
off by another ſhip's boat then in the harbour. 


Upon this evidence the preſumption was very ſtrong, that the“ P. 75. 


ſhip was burnt by that fire which was firſt made in the cabin ; but 
this being only preſumption, and no direct proof, the,defendant was 
acquitted. | | | Shes | 
He was afterwards tried upon another indictment for piracy, in 
ſealing the goods which he had at Rotterdam on ſhipboard, and 
conſigned to ſuch a place, (viz.) to Malaga; and the evidence 


Rotterdam ; and when he came to the coaſts of England, he pri- 
vately run all the goods, and when the ſhip happened to be burnt, 
be came to Dartmouth and proteſted both ſhip and cargo as burnt 
and loſt (according to the method of proteſting inſured ſhips) tho' 


the cargo was privately run by him as before-mentioned, which 


was proved by ſeveral witneſſes. | 

To prove the delivery of the goods to him, an exemplification 
of the entry thereof was offered in evidence, which entry was made 
in the cuſtom-houſe books at Rotterdam, and atteſted by a publick 


_ notary, and ſealed with the publick ſeal there; but the court would 


not admit this exemplification to be given in evidence; thereupon 
the owner of the goods þ royed the pro and the delivery, Cc. 


the King againſt the defendant laid down this 


which amount to felony at land, 
cy at ſea ; that upon this evidence it 


ſame wanld amount to pi 


phinly appeared that the defendant had run the goods animo fu- 
*andi, which if done at land would be felony ; as for inſtance, if 


it is felony, and ſo is this piracy ; for it appears, by his proteſting 
that the ſhip and cargo was bai 
both the owners and inſurers. 


drunk; and that there was but one bucket belonging to the ſhip, 


againſt him was, that the goods were delivered to him, and that 
afterwards he got both the ſhip and cargo inſured at Londen and 


t and Joſt, that he deſigned to cheat 
Vor. VIII. | ++ It 
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* P. 76. 


3 Inſt 107, 
'Hale's Pleas 
'of the Crown 
61. 

Staundf. 25. 
13 Ed. 4. 9. 


* Kelynge 81. 


5 


It is true, if a maſter of a ſhi runs goods, with an intention to 
cheat the King of the duties, this is no piracy, though the goods 
ſhould happen to be ſeized as forfeited to the crown for not paying 


But here by the defendant's proteſting the goods to be loſt, when 
they wete not, but privately run by him, this muſt be with an in- 
tention to cheat and defraud the owners, for it was done animo fu- 
.randi, and his intention makes it piracy, as a felonious intent makes 


the action felony. _ | 


The defendant produced an inſtrument in writing, under the 
-merchant's hand who freighted this ſhip (as he pretended) by 
which be had authority to run the goods, as he ſhould “ find oppor- 
tunity ; but upon inquiry and proot this ſeemed to be a forgery, for 
the merchant, on oath, denied his ſigning the inſtrument ; and the 
witneſs to it being now produced to prove the ſigning it, made 
oath, that he did not know the merchant therein mentioned, but 
that the defendant and another were at a publick houſe in Rotterdam, 
and ſent for this witneſs, who came, and then the defendant; told 
him, that the other perſon there preſent was his merchant ; and 
that he ſent for him to be-a witneſs to the power his merchant gave 
him; and thereupon the inſtrument being ready drawn, that other 


perſon ſigned it, and this witneſs atteſted it; all which gave room 
for a pr 


: 


he left Holland, ani mo fur andi. | 


But notwithſtanding this evidence, the Judge of the Common 


Law, who, aſſiſted the Judge of the Admiralty, directed the jury 
to acquit the defendant, fer that the goods were delivered to him 
upon a ſpecial truſt to deliver them at Malaga, and that it could be 


no piracy to convert. thoſe goods in a fraudulent manner, until that 


ſpecial, truſt was determined, no more than it could be felony in a 
carrier by converting of goods delivered to him to carry to ſuch a 
place before that ſpecial truſt was determined; and this appears to 


be the law of England by concurrent reſolutions in ſeveral * law 


books. 
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Nola; The caſe in Kelynge 8 1. was thus: H APA came to Smi/b/ield market to fell a 
horſe, and a jockey coming thicher to buy a horſe, the owner delivered his horſe to the 
jockey to ride op and down the market to try his paces, but inſtead of that the Jockey rode 
away with the horſe ; this was adjudged felony, 4 ot 

And certainly it is felony, but Jifferent from M ſon's caſe before-mentioned, becauſe the 
horſe wis not delivered to the jockey opon any ſpecial truſt, as the cargo was to Maſon, but 
was only a, general deliyery, and no more than the common caſe of a ſhop-keeper, ſhewing or 
— goods in his ſhop to his cuſtomers, where, a. converſion of ſuch goods is certainly 


Y. a 5 a 1 1 | 
But the delivery of goods upon a feria rr is commonly publick and notorious, and 
therefore, if the party converts them before that truſt is An is not felony, becuaſe 
Sage, Have proper remedy 'by f civil ation, (vix,) By an chen of terer is recover 
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eſumption, that he intended the running the goods before 
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| Thereupon the counſel for the King inſiſted, "that N this 
was not piracy before the ſpecial truſt was determined, yet the break- 
ing open ſome bales of linen on board this ſhip made it piracy, for 
this was a converſion with force and animo furandi; and that it 
would be felony in a carrier to break open any boxes delivered to 
him, and to convert them animi furandi, for ſuch a converſion by 
force is felony, though the ſpecial truſt was hot determined. 

* But the court held there was a difference between opening 4 p. 77. 
bales of linen, and breaking open locks or nails of boxes by a car- 
rier, and that this Was no piracy; whereupon the jury acquitted the 
defendant of this indictment. ; 

And he was afterwards tried upon a third indictment for a cheat, 
in committing the acts aforeſaid, and was found guilty ; and fined 
and 9 till he pon the fine. 
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[anon in B. R. upon a judgment given in the court of Com- Warrant of 
mon Pleas ; and the error affigned was, for not filing a war- promey may 4 
rant of attorney, as required by the late + ſtatute for the amend- time before # = 
ment of the law, by which it is enacted, that the attorney for the the defendant” 3 
plaintiff ſhall file his warrant the ſame term in which be declares, 943 « Adv. 1 
and the attorney for the defendant in the ſame term in which be a 2 16. 
pears; but this was over-ruled ; for if the plaintiff's attorney file 5. f. accord. 
the warrant at any time before the defendant hath pleaded, it is ſuff- , » 4 
cient to maintain the judgment, though by the ſaid ſtatute he may Sera. 526, 
be fined if he doth not file it in the term when he declares ; but * . 307. 
the not filing it in manner, as aforeſaid, doth not impesch the 


Nene 1 4 1 4 IJ 


Tp Spackman ver fus Holley. N 
HE plaintiff declared. f in the Marſhal's court upon an #n/imul Init cem. = 
computaſſet infra Juriſdictionem, &c. and had judgment; and Pine. 1 

now upon a motion to ſet it aſide, it was inſiſted, that the account nem, good, 4 
doth not alter the duty, for that may ariſe in Det; and no other | Mm 
3 being laid to intitle the court to any juriſdiction, the 42 
dzment ought: not to ſtand; but adjudged, that the n was | 2 
hicient * give ace court a e Wa Ee. e | v 
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Tucker verſus Goldburne. | 


[To debt N -aQion of debt was brought upon an aſſignment of a 
ball. bond taken by the ſheriff, who had arreſted the de- 
Al fendant upon a capias, &c. and upon a demurter to the 


declaration, it was objected, that the plaintiff had not ſet 


by 


which the ar- forth the cpi, or the tate or return of any ®* capias, as he ought 
er 2 b baue done; and the court of Common Pleas being of that opi- 
forth, nion, a writ of errot was. brought in B. R. but the judgment of the 
1 Common Pleas was affirmed, for it is the-copias which gives life to 
647. 

Sid. 159. the bend. 

Saxby v. Kir- 

kus. B. R. 

Hil. * 


Moor verſus Thompſon. 


Where the N as eie ef 'te brought by the plaintiff in the court of 
— 8 I Common Pleas, * on his (he plaintiff's) land 25 
for which th March 4 Geo. with a continuando the faid treſpaſs the 25 March 
Plaines hath 6:Geo, (which was two years), Gc. 4d damnum, Tc, 
The defendant . pleaded that the lands were copyhold, and the 
freehold of one Green. The plaintiff replied, and admitting them 
o be copyhold ſet forth a ſurrender made to him, and that he 
admitted a whole year before he this actien of treſpaſs, &c. 
Vit, 7 Abr. 5 Geo. The defendant in his rejoinder denied the ſur- 
os 1 re a verdict for the 
ntiff; an jury gare damages: at year only, a prædicto 
7m dis Afr. 5 Gen whereas the plaintiff had declared be wo 
years damages; and now upon 9 4 vrit of error braught, it was 
inſiſted, that though the plaintiff bade a verdict, yet if the jury = 
not find enough, it is an inſufficient finding, 14 here * ax — 
found damages only for one year, where the plaintiff had 2 


= two years damages, and the cannot ſever he damages for 
hich te plaintiff had 9 INS i 


8: Had 
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Had the damages been aſſeſſed generally, it had not been good, Curia. 
* becauſe upon the record it appears that the plaintiff ought to re- 
« cover no damages till 7 Apr. 5 Geo. becauſe till then he hath no 


* title to the lands: if the damages had been aſſeſſed, they might 
« have been releaſed. | 


Judgment affirmed., 
a4 | 4 1 | 


Colebrook ver/us Diggs, Tuęſday (a) 2 June. 8 
EK in the Exchequer-chamber upon a judgment given in Where the 
B. R. for 16001. in an action of debt on bond conditioned for deff. 
payment of money only, and there the judgment was affirmed ; ow 
afterwards a writ of error was brought in the houſe of peers; and recogniſance 

the plaintiff in the original action being about to take out execution % bell. 


againſt the defendant, for not entring bail according to the (5) ſta- — Jah WW 
tute. | perpetuated 


« By fiat. 3 Jac. c. 8. ſet. 1. No execution ſhall be ſtayed by 4 1 
any writ of error or ſuperſedeas thereupon, in any action of debt 5 Car. 2. 
% upon a fingle bond, or upon any obligation with condition for c-8. perpe- 
payment of money only, or for rent, or upon any contract in the 28 oy 
% courts of record at Neſtminſter, or in the counties palatine, or in c. 4. 
e the.coarts of great ſeſſion ; unleſs ſuch perſon, in whole name 
* (ach writ of error is brought, with two ſureties, ſuch as the court 
% wherein the judgment is given ſhall allow of, ſhall firſt be bound 
0 onto the party for whom judgment is given, by recogniſance in 
% double the ſum recovered, to proſecute the writ of error with 
effect, and alſo to pay (if the judgment be afficmed) all debts, 
damages and cofts adjudged upon the former judgment, and all 
« tofts and damages to be awarded for delay of execution. 
Mr. Reeve: Now the defendant having already entered into ſuch 
a recogniſance in B. R. before the writ of error was allowed, it was 
infiſted fot him, that he is not obliged by this ſtatute to give a new 
recogniſande of bail, having already purſued the ſtatute by giving 
bail in that court where the judgment was given, and it would be 
very hard for him to be bound in two recogniſances for one and the : 
lame matter. r 
„This caſe differs from the caſe in Salk. 97. pl. 2. for there the 2 Ld. Raym. 
* original judgment was obtained in C. B. and bail given there on „ tg 1 b. 
removing 5 record into this court: and when a new writ of 
ertor was brought on the judgment in this court, new ball was 
* given, becauſe "tio recognifance was before entered into in this 
-* court ; for this court could take no notice of the recogniſauce 
_"* given in C. B. bot if any new bail ought to be given, it ought to 

ede ia the Exthequetr-chambey, where the judgment is affirmed. 

On the ether ide it was iuſiſted, that this matter is ſo plain, that Wonen by 
it was never cbntrbverted, for upon à Wit of error in parliament, frjeant. | 

Vo. VIII. 1 | the | 


. 


mne, 
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the plaintiff in error muſt alledge the judgment in B. R. to be erro- 
neous, as well as the judgment in the Eucbeguer- chamber; for after 
an affirmance in the Excbeguer- chamber, this court awards the exe- 
cution; for that court remits the cauſe with the proceedings; and 
this writ is brought in delay of execution of the Judgment ; but the 
firſt recogniſance doth not extend to the coſts ſuſtained in the houſe of 
peers, but only to the coſts for delaying the execution by the firſt 
writ of error; ſo that if a new recogniſance ſhould not be given, 

the coſts upon the writ of error in parliament, if the judgment 
ſhould be affirmed, would be loſt. _ | 

* It is true, the ſtatute enacts, That bi ſhall be given in the 

ſame court where the judgment was given; but this is only expla- 
natory, and intended that it ſhould be given where the judgment was 
of record. | | 

« We after an affirmance in the Exchequer-chamber award execu- 

« tion, which we ought not to delay without taking new ſecurity 
* for the damages and coſts. This act is a remedial law, and is 
* to be extended by equity. It is conſidered as a judgment and 
record in this court, after it is affirmed in the Excbequer- chamber, 
4 for the writ of error returnable in parliament is always directed to 
„the chief juſtice of this court, and he carries up the record. 

And there is no manner of inconveniency by entering into two 
recogniſances; for both are the ſame in reſpe& to the plaintiff in 
error, becauſe by the late ſtatute he hath a proper remedy, if the 
plaintiff in the original action take out execution for more than is 
due; but it would be very inconvenient for him to be delayed by a 
writ of error, and to have no ſufficient ſecurity to make ſatisfaction 
for his loſs. | | 2 Wy . 

There is a * caſe where an executor was obliged to give bail in 
the Chamberlain of London's court, and likewiſe bail for the ſame 
thing in the Spiritual court, and fo double bail; and this was war- 
ranted only by a particular cuſtom in London, which is not to be 
favoured ſo much as a general ſtatute made for the advancement of 
+ Salk. g7. juſtice, ſo the party was ruled to put in + new, bail in B. R. elſe 
pl-2. execution awarded. 33 * 1 
7 Mod. 120. 5 | | 
2 Ld. Raym. | 
840, 8. P. 


* P. 80. 


Curia. 


* Luck's caſe, 
Hob. 247. 
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IN Wilkinſon verſus Matthews. 
The plaintiff Jab ON « motpo to diſcharge the perſon taken upon an eſcape- 
OE. wi warrant, after be had obtained pa Ages * ruled, that 
ſcape warrant the defendant ſhould ſhew cauſe on ſuch a day; and afterwards 
_ dy. upon that day he ſhewed for cauſe, that the taking upon this war- 
| rant was about eight of the clock in the morning, and long before 
the court was fat, ſo that the plaintiff could not have a. day-rule at 

that time; but this was oyer-ruled, becauſe. in this. caſe there ſhall 
de no fraction of a day; and the opinion of the late Chief Juſtice 
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alt was now mentioned, (viz.) That where a perſon is taken upon 
an eſcape-warrant, * who had obtained a rule for that day, that the # 


oſecutor ſhall be committed; and that it was ſufficient if the party 


r 
bad delivered his name in writing to the clerk the night before the 
day he moved for a day- rule, as ſoon as the court ſhould ſit; but it 
appearing in the principal caſe, that the day- rule was obtained after 
the party was taken upon the eſcape-warrant, on purpoſe to avoid 


the commitment by virtue of that warrant; and that his name was 
not delivered to the clerk the night before, but ſitting the court; it 
was ruled, that he ſhould continue in cuſtody. 

See Bradſhaw's caſe, where a rule was made on a conſtable 
te to ſhew cauſe, Cc. for arreſting one who had a ticket, and her 
« name was in the petition of the day ; but the rule was never 


«© drawn up. 


'The King verſus Ackworth & al'. | 


| vega a motion for an attachment againſt the defendants upon Where a ne. 
an affidavit of their withdrawing a witneſs from giving evi- fall be pre- 
dence at the aſſiſes in a trial had there upon an information againſt ferred to an 
certain ſmugglers; it was ſhewed for cauſe why an attachment *firmative. 


ſhould not go, (viz.) That the defendants had affidavits to diſprove 
the charge made againſt them by the affidavits of the plaintiff ; 
thereupon thoſe afidavits were now read in court; and it was af- 
firmed to be the conſtant practice, that though the affidavits pro- 
duced by the plaintiff were very full as to the charge, yet if the 
perſon denied ſuch charge by as plain and poſitive afidavits, in ſuch 


caſe he ſhould be diſcharged, and an attachment ſhould not go; 


and that if ſuch affidavits were not true, then the plaintiff had a 


proper remedy, which was by indicting them for perjury. 


And becauſe a man ſhall not be kept in cuſtody, and deprived of 
his liberty by an attachment ; therefore this is the only caſe where a 
negative oath ſhall be preferred to an affirmative; all which was 
agreed by the court, but that the preſent caſe differed ; for-the de- 


fendant did not by his affidavit plainly deny the fact with which he 


was charged, 
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The King verſus Layer, Wedneſday 31 Of. 


HE defendant Chriſegfer Layer being committed to the 
Tower for high treaſon, in compaſſing the death of the 
King, and an inditment having been found againſt him 
| at Rumford in Eſſex, before ſpecial commiſſioners of oyer 
and Zermitter, and being removed hither by certzorari, was after- 
\ wards brought up by habeas corpus to the bar; and being arraigned 
upon the indidment, Hungerford and Kettleby, who Were aſſigned | 
his counſel, moved that the irgns might be ſtruck off bis legs, and 
inſtanced the caſes of Gordon, King and others, where it had been 
ſo done before they pleaded; and argued that he was not obliged to 
plead till his —.— were taken off; Cranbourn's cafe, 3 1n/t. 34, 35. 
Keilyag ro. Mirror, g. S. 1. Rel. 10. and that it was the opinion of the ſate 
| Chief Suſtice „that it ought to be ſo dohe z that this perſon was 
the firkt Tower priſoner that ever had irons on his legs, and that 
there were no ſuch inſtruments there till now brought from New- 
Moved that gates and the prifoner himſelf moved, that the crons might be 
arte taken off before he pleaded, becauſe lying in his cloaths all nigh 
before he and other inconveniencies occaſioned by thoſe irens-wete fo. painfu 
pleads to bis to him, that he being deprived of bis reſt, had not the free uſe of 
| Indiment. his reaſon ; that he hoped to have a fair trial as allowed by the law, 
without any undue ſeverſties, and hie complained of ſome ill uſage 
as he was bringing to the hall, | . 
To which it was anſwered by the court, that they could not take 
notice of ſuch ill uſage, becauſe they did not know by whom it was 
done; and as for the irons to be taken from his legs, it is true, it 
was done in thoſe caſes cited by his counſel; but it was where 
the priſoners had pleaded to their ſeveral indictments, and were to 
be tried on the ſame day; and that it would be to no purpoſe to in- 
# P. 83. {iſt on this matter & for ſo little a time as the priſoner now had to 
| ſttand at the bar; and as for taking them off in the Tower, the 
court would make no order, becauſe if they did, it might be an 
Excuſe to his keeper, if he (the priſoner) ſhould eſcape, therefore 
| | W 


Thedefendant 
was atrainted 


of treaſon, 


. 


— 
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it muſt be left to his (the keeper's) diſcretion, how to aſe his pri- 
ſoner, eſpecially ſince he had already attempted to eſcape. 

Then the court recommended it to his (the priſoner's) counſel, 
that if they had any exceptions to the indictment, they would now 
ſhew what thoſe exceptions were; whereupon they made the ex- 
ceptions following : 


| o. Miſpelling, 7 alſe Latin, nonſenſe and fur pluſage, and that there Exception to 
| were inſignificant and inſenſible words in the very commiſſion, by che indicment 


virtue whereof this indictment was found, as plenius (a) veritat, cee 
which words cannot be conſtrued to any manner of ſenſe, (a) The words 


Ws are—Et per 
quos vel per quem, cui vel quibus, quando, qualiter, & quomodo, & de aliis articulis & circumſtantiis . 
miſla & eorum quodlibet, ſeu eorum aliquod vel aliqua, qualitercunque concernent. plenius veritat. 


And firſt as to the iſpelling, he (the priſoner) is called in the iſt Exception. 
indictment Cbriſtopherus, with an e, when it ſhould be with an c, as 
Chriſtophorus. 1052 

To which the court anſwered, that they did not know what his 
name was, and probably he might be baptiſed by that name; but 
if he was not, then it might be pleaded in abatement ; and though 
the lexicons and dictionaries might warrant Chriſtophorus to be the 
right name, yet the other might likewiſe be a name of bap- 

Then it was objected againſt the words in this indictment, (v/s,) 2d Exception. 
That he (the priſoner) compaſſavit imaginatus fuit & intendebat ad 
ſacram perſonam Domini Regis capiend, ſeifiend. & impriſonand. 

Now here the conjunction copulative er ſhould have joined the 

word intendebat to the ſame mood and tenſe, but inſtead thereof it 

is joined to verbs of the præter perfect tenſe, &c. therefore it is in- 

congruous Latin, and improper in an indictment, and make it 

vitious; befides, the word ad ſeiſiend. the King, is an inſignificant zd Exception. 
word, not known in the law, or in any Latin author; and for theſe 

reaſons this indictment ought to be quaſhed, and the rather, becauſe 

all forms of indictments, eſpecially in high treaſon, ought to be 7 Rep. 5. 

very certain. 7 1 IT 
To which it was anſwered and reſolved, that as to the fault ob- To which it 

jected to the commiſſion, by virtue whereof this indictment wag * vere: 
taken, this court hath no power over it ſo as to quaſh the indict- 

ment; but though the objection is, that pienius veritat. cannot be 

conſtrued to any manner of ſenſe, yet by .tranſpoſing the words it 

may be made good ſenſe. | 


- 


* They are in the recital of the commiſſion in the caption of the 
<_ inditment, and muſt refer to the former words ad inguirend. 
“They are inſerted in the form of a commiſſion publiſhed in a 
< treatiſe allowed by all the Judges, called A collection of all 
* flatutes relating to high treaſon, compoſed for the afſiſkante of the 
<« juſtices in Scotland. Though it was ſaid per Hungerford, that 

| the 


Val. VIII. | 2 
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(e The late the authority of that (a) book-was denied by all the Judges ex- 
Mr. J. Foter . cept Pratt Chief Juſtice in the caſe-of Maitbeus; for it was re- 
obſerves, that ce ſoſved that a pannel of the jury delivered to a priſoner charged 
= rat es for high treaſon, without any additions or places of abode is 


«The method © ſufficient, contrary to that treatiſſeQ. 


of trial of * 4 | 
. commoners in caſes of high treaſon,” publiſhed in the year 1709. by order of the houſe of lords, direQeth, 


„ That the addition of dwelling-places, and profeſſions of the jurors, be inſerted in the copy of the pannel; 
but that the act (27 El. c. 7.) doth not require that exactneſs, and that the practice is Otherwiſe.” Foſt. 
Diſe. High Treaſon, chap. 3, p. 230. See Matthew's trial, 9 St. Tri. 680. N“ 42. ſo uære Which is the 
book alluded to. | L 


Iiſt. Then as to the miſpelling the priſoner's name, he may plead 
-* P, 84, that matter in abatement, for he may be as well known * by the 
name of Chrifloferus as by the name of Cbriſtafer; and this objec- 
tion deſerves no other anſwer, * 
2. It is true, the verbs are not all in the ſame tenſe; but though 
they are not, and that the præter tenſe is coupled to the præter per- 
fecit tenſe, yet that is not material, and ſhall not make this indict- 
ment naught; either word is ſufficient to charge the defendant with 
the intent of compaſſing: either overt act is ſufficient. | 
3. And as to the words ad ſeiſiend, it being only an overt proof 
of the deſign; it is well enough if any proof is made of an overt- 
act of the things laid in the indictment; beſides it is not a word 
unknown in the law, for it is uſed every day in the court of Ex che- 
quet, where ſerfire facias are words in a writ ſent to the ſheriff, and 
he returns ſerfirt fect. Serfiend. is a proper word; but without it 
there is ſufficient to charge Mr. Layer. eo, | 
The objections being over-ruled, he was demanded to; plead; 
' Miſnoſner the priſoner pleaded: miſnoſmer in abatement, and his plea was re- 
2 in ceived, read and filed, and afterwards. he was ſent: back to the 
me” Tower, and ordered to be brought again to the bar on Saturday in 
Cra. animarum; and being accordingly brought up on that day, 
(viz.) 3-Novemb. the Attotney General demurred to the plea, and 
prayed that the priſoner might join in demurrer, 
Demurrer to But his counſel deſired time to reply, or to join in demurrer, 
«, anc 39 and the rather, becauſe in Fitabarris's caſe four days were given 
| join in de. by thi hich is ſome proof that it is the courſe of the 
join in de- Dy this court, Which is ſome proot that it is the courſe of the court 
murrer. to allow time to plead in ſuch caſes; and thereupon the chief clerk 
of the crown-office being aſked what was the cuſtom of the court 
in this matter, he anſwered, that in criminal caſes there were prece- 
dents, where, upon demurrer, time was given to join in demurrer, 
but never in capital caſes. nb n 
Whereupon the counſel for the priſoner argued, that if time 
— given in criminal cafes, a fortiori it ſhould be allowed in capital 
Cases. * 5, e enen | OE by rve yt ; 
But the: King's: counſel replied, that no inſtance could be given, 
where in capital caſes a day had been allowed to join in demur- 
rer, becauſe the priſoner can do nothing elſe; therefore where he 
3 8 | pleads 


* r [ | 
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pleads in abatement, he ſhould always be prepared to maintain his 

© REIN 1 

As to Fitabarris's caſe, it is rather an authority againſt the pri- 

ſoner than for him, for that was a plea to the juriſdifion of this 
court, to which there was a demurrer, and Fitzharris immediately 
joined in demurrer; it is true, in the preſent caſe, life is concerned, 
but not ſo immediately; and this plea is ſo frivolous that it ſcarce 
deſerves an anſwer, it being only a pretended miſtake of a letter in 
the priſoner's name of baptiſm, when there are uncontrolable au-, 
thorities that it is ſpelt both ways; and notice was given of * this P. 85. 
demurrer yeſterday, and a copy thereof ſent to each of his counſel, 
ſo that greater indulgence hath been ſhewed to him than formerly 
to Ntzbarris, or to the Lord Preſton, who upon his trial at the 
Old Baily, before the Chief Juſtice Holt, for high treaſon, pleaded 
his patent of peerage, but was denied time to produce it. 

This was admitted by the counſel for the priſoner; but the 
reaſon Why time was denied to produce the patent was, becauſe the 
Lord Preſton pleaded, that it was dated at Sr. Germans; and it 
would have been a diſhonour to the court to proceed in the exami- 
nation of letters patents granted by the late King James after his 
.abdication, becauſe every act done by him afterwards as King was 
abſolutely void. 

Upon the whole matter the court held, that time was never yet, 
given in capital (a) caſes to join in demurrer, and ſaid that what (a) In capital 
was now offered as a plea was firſt offered as an exception to the in- caſes no = 
dictment, and that the priſoner's counſel were then ready to argue ts 
it as an exception, and why not now when it is a plea; it is true, join in demur- 
they have mentioned Fitzbarris's caſe as an inſtance, where four 8K 
days were allowed by this court for him to join in demurrer ; but It the bar i 
that is ſo far from being a caſe in point, that it widely differs from obliged to an- 
the preſent caſe; for there the cauſe of delay and conteſt was be- nos for 
tween the prerogative of the King and the privilege of the houſe of all the pro- 
commons, which were extraordinary things, and to be well con- ceedings are 
ſidered before Fitabarris could be tried; now in the preſent caſe the 3 
priſoner cannot withdraw his plea, without leave of the Attorney from other 
General, who having demurred to it, the priſoner hath nothing rA 
more to do than to join in demurrer, and all the proceedings in 2 
ſuch caſes are inflanter. | | 

The priſoner anſwered, that he did not affect any unreaſonable 
delays, but that he was willing to withdraw his plea in abatement, 
and to plead in chief, though he had a joinder in demurrer ready 
engroſſed; and he did accordingly withdraw it, and pleaded by the 
name in the indictment, Chriſtopherus. But he moved for a rule, Rule made 
that his wife and ſiſter might be permitted to viſit him under ſuch 3 
reſtrictions which the court ſhould think fit; and a rule being about to vide him. 
to be made, that his wife might come to him, being firſt ſearched; 
but as to his ſiſter, that it -ſhould be left to the diſcretion of the 
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'the like had never been made; it was denied to Fitzbarris, and 


* P. 86. 


Forteſc. Rep. 
396. 


Forteſc. Rep. 
396. 


_** witneſſes, and bad the officers take it down; and the court de- 


motion; ſo he was remanded to the Tower, and his trial ordered to 


The panel 
was Called 
over. 


% dom. 


It was objedded againſt this rule by the counſel for the King, that 


only an intimation given to the keeper, that it might be expedient 
for his friends and relations to viſit him. : : 

* But the Chief Juſtice ſaid, that it was true, the wife of Ntz- 
Harris was denied to come to her huſband, probably becauſe ſhe 
had miſbehaved herſelf by throwing his plea into the court when it 
was not ſigned; and it was now affirmed, that there had been 
rules made by this court of the like nature ; but if there had not, 
yet it was in the power of the court to make a rule to oblige the 
keeper to permit the priſoner's friends to come to him under proper 
reſtrictions; and a rule was made accordingly for his wife to be ad- 
mitted, in the preſence of the gaoler, and after being ſearched. 

15 Nov. Pengelly King's ſerjeant moved the court to appoint a 
time for the trial. The proceſs muſt be returnable at a common 
day, the indictment being removed by certiorari, the laſt return in 
this term but one is in eight days of Saint Martin; and then the trial 
may be the -quarto die poſt, which will be the 21 Nev. 

The priſoner deſired a further day, which, by tbe court, cannot 
be, for-the jury cannot be adjourned beyond the return. 

* Then the priſoner moved, (notice- having been given) for a 
« ſubpena ad teſtificandum to be directed to his witneſſes, and for 
% an habeas corpus ad teſtiſicandum to bring up Lord Orrery, and 
Lurd North and Grey, who were then priſoners in the Tower for 
e high treaſon, p ; 

* Per Cur, Such writs have formerly been granted of courſe at a 
« Judge's chambers; but the inconvenience may be fo great, that 
an affidavit ought to be firſt produced, that they are material 
„ witneſſes: otherwiſe, at ſuch a trial, under ſuch a pretence, 
there may be a general gaol-delivery of all priſons in the king- 


But the next day, without any affidavit, the Attorney General 
(Sir Philip Yorke) conſented to ſuch writs. 
However a general rule was made by the court, that no habeas 
corpus of either ſide, civil or crown, ſhould be granted hereafter 
without affidavit, that the parties to be ſubpæna d were material 


clared that they might, on the circumſtances of the cafe, refuſe 
to grant ſuch writ of habeas corpus. | 

The priſoner likewiſe moved for a rule, that he might have copies 
of all the papers in the keeping of the ſecretary of ſtate, which were 
intended to be produced in evidence againſt him. | 

To. which it was anſwered, that it was time enough for ſuch a 


be on Wedneſuay the 2 1ſt of Nævember. | 
At which day he being brought to the bar and tried, his irons 

being firſt taken off, the jury were called by the clerk of the crown- 
8 * He office, 
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-office, and he was deſired to except againſt as many as he thought 
Bt, ſo far as the law allowed ; thereupon he moved, that the panel 
Itmight be called over, that he might know who appeared, and who 
not, Which, after ſome oppoſition, was done. 

_ Then the clerk called over the (a) panel, and the priſoner chal- Challenged 
Jenged 34 peremptorily, and two more principally, for ſaying in 36.7 

Eſex, 1 bat they hoped to fee bim banged; and he challenged four (% Cur. grant- 
more for want of ſufficient freeba/d within the county, within the „N gi 
meaning of the ſtatute (5) 7 Will. by which it is enacted, that they be Get cle 
g 10 J. Ker annum; which challenges were allowed. But oe, wok 
per cur. being ſervant to the King, or farming any thing under be jive « 
King, is no cauſe of challenge. 4 | 1 1 P 1 


(b) & S W. 
3. cap. 32. See 4 & 5 W. 3. cap. 24. 


Then the Attorney General challenged eight for the King, but is Challenge for 
not by law obliged to ſhew any cauſe of ſuch challenge before mens not 
they ad gone through the . and the jurymen not challenged _ 85 
are ſworn, (v. 33 LE. 1.) for if thoſe who appeared were not 
enough to make up a jury, then thoſe eight might be ſworn. 

b! the Laer fr 2 them, and now ſworn, the firſt 
witneſs. produced againſt the priſoner was one (c) Stephen Lynch 
who depoſed that he and 2 — did = Ala er 3 
and propoſe methods how to ſeize the Tower, and the Lord Cadogan, (.] Per cure tt 
the Lord Townſhend, and Mr. (d] Walpole, and the Bank of Eng- ol atk n "oh. 
Jand, and to give the arms in * the Tower to the priſoners, and veß on a voire 
others in the Ment, and to the mob, and likewiſe to ſeize the King 3 
and the Frince; and that on the 24th day of Auguft laſt, the pri- mile of par- 
ſoner did read a declaration, and gave it to him (this witneſs) to Len for giving 
read at the ſign of the Green- man in (e) Layton-ſtone in Efſex, which 82 * 
was to be ſent all over England, as ſoon as they had ſeized the city ſworn, it go- 
of London; that he (this witneſs) was the perſon appointed to ſeize 5 * 
the Lord Cadogan, and that he was to have as many men as he ” P. 8 | 
ſhould chooſe for that enterpriſe ; and that accordingly he (this wit- (4) Now Si 
. the 1 to. view that Lord's houſe, to whom the —_— Wal- 
priſoner prete that he had an authority to ſell an eſtate, Gc. f, This , 
and farther he depoſed, that he got ten vw ine of the priſonef to 4 —— 
defray his charges until they could put their deſigns in execution; ld in Eflex. 
which was to be done as ſoon as the ſoldiers, who were then en- a 
camped in Hyde- Park, ſhould. break up. | | | 
That theſe conſultations were carried on between the priſoner and 
this. witneſs for a whole month; yet the priſoner never told him 
who was to be the general officer, though he went with him to the 
Lord North and Grey's houſe, but not a word ſpoken there of their 
{cheme, where this witneſs was introduced by the priſoner, and re- 
<cived very kind). CR ALE Sha n 


F 
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— — 


Serjeant 
Plunkett. 


The next witneſs produced againſt the priſoner was a ſoldier, 
(viz.) ſerjeant Plunket, who depoſed, that in July laſt, be met the 
priſoner in Lincolns-Inn Fields, who there told him of this ſcheme, 
which was then in agitation to bring in the Pretender, and if he 
(this witneſs) could procure ſome ſoldiers who were then diſband- 
ed, to liſt themſelves in the Pretender's ſervice, then they ſhould be 
able to regulate the mob upon any inſurrection, and told him, that 
the Lord N. and G. was to be their general; and that he would 
head the inſurrection, and that the priſoner then gave him (this 
witneſs) half a crown, and promiſed to ſend him more money to 
liſt men; that afterwards he received half a guinea of one Feffertes 


a non-juring parſon, who told him (this witneſs) that Mr. Layer 


* P. 88, 


# 


Mrs, Maſon. 


Meſſengers. 


8 


Mr. Squire. 


1 
* * 
; 


Mrs. Maſon/ 


. 


was in the country, and had ſent that money to him ; that in a 
little time afterwards he had a letter left at his lodging by the ſaid 
parſon, that Mr, Layer was come to town; and thereupon this wit- 
neſs went to him at the Caftle-tavern in Drury-lane, where he the 
ſaid Layer told him, that he had ſent a whole guinea by the par- 
ſon, and wondered that he had received but half, and no more, 
and then he the priſoner told this witneſs the whole deſign ; and 
that ſome of the greateſt “ men in the kingdom would come into 
the ſcheme ;. and though he (this witneſs) acknowledged that he 
could neither write or read, yet he remembered the contents of the 
letter which he had received three months ſince, and which one of 
his comrades did read to him. | | 

The next witneſs was Mrs. Maſon, who depoſed that the pri- 
ſoner left a bundle of papers with her for ſafe cuſtody, which was 
ſealed with an head; that the bundle fo left with her was not open- 


ed till the meſſenger ſeized it at her lodging; and that the bundle 


now produced 'in court is the ſame which was left with her by the 
priſoner, ſhe having marked it in a particular manner; and the 
meſſenger depoſed that it is the ſame bundle he ſeized at her 
lodging. 907 561. f Gn | 
Then the meſſengers who apprehended the priſoner, depoſed 
that there were 2 fuzecs, 2 caſes of piſtols, 2 ſwords, 2 muſkets, 
and about 40 or 50 cartages of powder and bullets in his the pri- 
ſoner's houſe, made ready for any enterpriſe ; and one Colonel Huſke 


depoſed, that the fuzees had ſuch wide bores, that they would 


4 


ſwallow a muſket-ball, and ſerve very well for that purpoſe. 


Then Mr. Squire the meſſenger, and others, made oath of the 
manner of the priſoner's eſcape from him out of his (the meſſen- 
ger's) houſe, and of his being retaken in Saint George's Fields in 
Southwark; ITE ($87 7.7; . 8 

Mrs. Maſon farther depoſed, that ſhe had received ſeveral letters 
by the order of the priſoner, which were directed to one Mr. Fun- 
taine, which letters were delivered by her to the priſoner, and 
opened and read by him ; and ſhe being now aſked whether ſhe. 
could read, ſhe replied ſhe could not, but that her landlady told her 


to whom thoſe letters were directed. 


Then 


2 


Term. S. Mich. 9 Georgii, 1722. 


Then one Mr. D'Oyley depoſed, that ſome papers which were in Mr. D'Oyley. 
that bundle were as he believed of the priſoner's hand-writing ; for 
that he this witneſs was acquainted with his hand, he being his 
clerk about fourteen years ſince, and that he had received a letter 
from the priſoner about five years paſt, which he believed was writ- 
ten by him. | os 
Then the papers were produced to be read, which was oppoſed 
by the counſel for the priſoner, becauſe ſimilitude of hands was 
no evidence, and ſome caſes were cited to prove that matter. 
But this was over-ruled by the court, 4290. were of opinion, that i paper is found 
theſe papers were not written by the priſoner, yet being found 7n his dye — a 
cuſtody, they ought to be read; and ſo it was reſolved in the Lord ten by bim, 
Preſton's caſe. | | may be read. 
* Then the papers were delivered to the clerk of the crown, bot Rea“? 
and he read a ſcheme conſiſting of fourteen articles, how to ſur- 108. E 
prize the Tower, how to provide arms, where to rendezvous, and Bur.Rep.644- 
ſeveral other articles, &c. then he read ten notes figned by they > g 
Pretender himſelf Ja. Rex, and thoſe were to raiſe money for this 9 
undertaking. 7 
Then ſeveral letters were read, all written by Sir William Ellis 
who is ſecretary to the Pretender, and ſubſcribed Euſtace Jones, and 
directed to Mr. Fountaine, which letters were deciphered by ſome 
other papers found in this bundle, (vigz.) That paragraph 70 pro- 
vide able workmen, was explained to provide able ſoldiers, and that 
paragraph, (viz.) The ableſt hands of Barbara Smith, was explained | 
The army, that Euſtace Jones, is Sir William Ellis, and Mr. Athins 
is the Pretender, that Mr. Burford is the Earl of Or—y, and Mr. 
Simonds is the Lord N. and G—y. | 
Then Mr. Stanian and Mr. Delebay, who were preſent when the Mr. Stanian. 
priſoner was examined before the council at the Cocꝶpit, offered to 
give evidence of the priſoner's confeſſion there; but this was op- 
poſed by his counſel, for that he had not ſigned any confeſſion, and 0 855 
probably ſome unguarded words might drop from him at that time, 
which might amount to a crime, if given in evidence. 
Thereupon the court declared, That' it was no evidence, but 
that the witneſſes ſhould be examined as to what he confeſſed there 
as a corroborating circumſtance of the evidence already given; ſo 
thoſe witneſſes being ſworn, depoſed that the priſoner confeſſed he 
had been at Rome, and that he was kindly received at the Preten- 
der's court, and that he prayed to have credentials to his friends 
in England, which was denied; but that he obtained leave that he 
(the Pretender) and his ſpouſe would ſtand godfather and god- 
mother to his (the priſoner's) child; and that after he returned ? 
into England, he applied himſelf to the Earl of Or—y to ſtand 
proxy for the Pretender, which he refuſed ; then he made applica- 
tion to the Lord M and G—y who with the late Dutcheſs of Or—d 
ſtood proxies | a 
1 


They 


* 
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They farther depoſed, That being aſked what be knew of the 
Pretender's declaration, he anſwered he only knew ſome heads of 
it; then a woman was produced, who depoſed the faw the priſoner 
at Rome in July laſt was twelvemonth, and that he was kind]y re- 


1722, 


| ceived at the Pretender's court. 725 
* P, go. This being the ſubſtance of the evidence againſt the priſoner, 
The ovriforer, he now made his defence; and. firſt the Lord North and Grey aid, 
defence, that he never ſaw Stephen Lynch, but only when he came to his 
houſe with the now priſoner, where he ſtaid one night, and no 
longer, and that he found by his diſcourſe, he the ſaid Lynch was a 
ſcandalous fellow, and coming afterwards to his houſe when the 
priſoner was taken, he was forbid to come 1n. | 
There were ſeveral other witneſſes who gave an infamous cha- 
rafter of Lynch, Plunkett and Maſon, (viz.) That they would ſay 
and ſwear any thing, and that they would hang a man for te- 
pence, and two of the witneſſes for the priſoner ſwore poſitively, 
that Lynch told them that he had got ſome money from the baſtard- 
daughter of one of the firſt men in England; another witneſs de- 
poſed, that Lynch told him, that he was unfortunately brought in 
to impeach the priſoner, and chat he had rather fight any fix men 
in Landon than do it; but that being engaged in it, he muſt go 
through, and that he had nothing to ſay againſt any perſon but 
againſt the priſoner, and nothing againſt him but tall; and another 
witneſs depoſed, that Plunlett told her that the money he received 
of the prifaner was rather for charity, than for any ſervice done to 
him formerly, and that he (Plunkett) could hardly make the pri- 
ſoner remember their former acquaintaintance. * * 
Then tuo witneſſes were produced, who depoſed that the papers 
2obich were fworn by Mr. D'Oyley to be the priſoner's hand-wri- 
ting were not ſo; then Mr. Paxton produced a paper found in the 
bundle, which the priſoner's witneſſes owned to be his hand-wri- 
ting, and this was compared with the other papers which they had 
ſworn not to be of his hahd-writing ; whereupon the priſoner ob- 
ſerved to the jury, that ſimilitude of hands was a very weak evi- 
dence, and ſaid if ſuch evidence, and ſuch witneſſes thould be al- 
lowed, it was impoſſible for any man to be ſace. 

Then the Salicitor General replied, ſetting forth the greatneſs of 
the offence, and the plainneſs of the proof, and made ſeveral re- 
marks on the evidence on both ſides, and ſaid that the indictment 
was proved beyond contradiction ; and that the witneſſes produced 
to give a character of Zynch, &c. wanted witneſſes to their own 
characters, and that one of them, (viz. James Darcy) had ſworn 
he knew tbe priſoner. * here Ia winter, when he did not come 
into England till laſt. April. ; „ 

| Then the wüneſſes ſeemed to be people raked out of the Mint 
far @ certain \purpoſe, but that the witneffes for the King were per- 
ſons of credit, and to prove them fo, ſeveral credible perſons were 

HY ö | | called; 
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called; the firſt was a vintner, who depoſed that he had known 
Lynch about four months, in all which time he was frequently at 
his (the vintner's) houſe, and had behaved himſelf very honeſtly ; 
and being aſked whether Lynch owed him any money, he replied, 
that he did, (via.) 8 J. 155. 6 d.) which he paid not long fince , 
there were likewiſe ſeveral officers called to Plunket's character. 

Then the Chief Juſtice ſummed up the evidence on both fides, Curia. 
and concluded with directing the jury, that if they did believe 
there was an overt-a of treaſon in the county of Eſex, and that it 
was proved by Lynch, and confirmed by the confeſſion of the pri- 
ſoner ; and if there was any overt-act in another (a) county, as his 
liting or employing any to liſt or engage men in the Pretender's 
ſervice, then they ſhould find the priſoner guilty ; and they being 

gone from the bar, returned in the ſpace of half an hour, and 
3 in their verdict Guilty. J | 

The priſoner was then remanded to the Toter, and ordered to be The verdict. 
brought again to the bar on the Tue/day following, being the 27th 
day of November, which was done; and then his counſel moved 
again that his irons might be ſtruck off, which, not being oppoſed, 
was likewiſe done ; and the court directed, that if they had any 
thing to offer in arreſt of judgment, this was the proper time, and 
they ſhould be heard. | | 5. 
Thereupon they moved that the venire facias for ſummonin 
the jury might be read, Which was oppoſed by the King's counſe 
as a thing without precedent; therefore, if it ſhould be now allowed 
it might be a precedent hereafter ; not that they feared to have it read, 
but would not make a precedent to give the courts any trouble bot 


h 
now and hereafter; and the rather, becauſe what was now defired 

did not concern the merits of the cauſe, but was a collateral point, 

and of no great weight. — | 
And the court ſaid they would not deny the priſoner any thing to The verire 
which be was entitled by law, and which might do him any ſer- ode not * 
vice in his preſent.circumſtances ; but that if what was now (5) de- "_ MY 
ficed was mever yet granted to the greateſt. perſons under the like 
misfortunes, there could be ao reaſon'to grant it to him. | 

It is true, the indictment is a thing on which the merits of the p 92. 

cauſe depend, and therefore the court admitted it to be read to tze 

priſoner, but not the vegire facias, for that was never yet allowed, 


. 
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a], On an indiftment/for tigh coal ing the death of the King, if ſeveral oven - 
afts are laid, and ſome are proved by one witveſs to de done in the connty.where the party is 
indjted ; and others are proved. by another witneſs, to have been committed in à different 
county, that evidence is ſufficient to maintain the indiAment 1 they ate two witneſſes of the 
„5 the meaning of the law. Lag 61. 'brafferd's trial. Fiot 
Jfuits trial. A's / | yp 
(% The priſoner, at Common Law, was not intitled to demand any thing to be read but 
2 7 V 3. c. 3. hath made no alteration as to the proved. See Fes. Cr. 
221. a AS . f 4 
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The objeftion The objection to it, if it had been read, was, that it is return- 
wa 45, able in eight days of St. Martin, and the priſoner not being tried on 
24 36. 36. that day, in ſuch caſe, if it is not continued to the day of trial, 
Rookwood's they are out of court, and fo this jury had no more authority to try 
2 20% the priſoner than thoſe who were never returned on the pane], 
Cro, Jac. 257, becauſe the diſcontinuance makes the trial erroneous, for where-ever 


— . there is a diſcontinuance of any return, the whole proceedings are 
011. . . N | 


822. pl. 4. 6. Wrong. 4 | | 
Dale. J. 415- Then the court aſked the clerk of the crown how the practice 


: _ a was in ſuch caſes; who anſwered, that it was as in the prefent caſe, 
Prius 32. and that he never ſaw a venire facias continued, becauſe the jury are 
always ſuppoſed to be in court till the four days are paſt; and there 

never was any continuance within the four days, 

To which it was anſwered by the counſel for the priſoner, that 
it might be ſo in civil or criminal caſes, but not in capital cauſes, 
becauſe in ſuch the law requires the utmoſt certainty, : 

© Cur, contra. There is a day of appearance on the ven. fac. and 
e the proceedings are like thoſe on an original. 

In caſe. the jury do not appear on the ven. fac. ſo that a di- 

*  fringas is awarded, it always bears 8e the quarto die poft, after 

« the return of the ven. fac. The jury is never bound to appear 

te till the quarto die poſt; they may adjourn the jury over to any 

% day before the next return in the term: but no entry is ever 

* made, on. record of ſuch adjournment, for - the proceedings are 

entered to be at the return of the writ; the caſe of Rookwood is 

* ſo, for on a commiſſion of cyer and ferminer, there is no quarto 

% die poſt, nor day of appearance, but the day of the return of the 

' * writ... And the court was of opinion, that if this was a good ob- 

« jection, then many proceedings in the like caſes would be ſet afide. 

Tntention to Then the priſoner obſerved, that all the proof againſt him at the 

levy war is *" trial was a deſign to levy war; but that it never was actually levied, 

deſign to kill and that a deſign or (a) intention to levy war was not treaſon ; it is 
the King. true, an intention to kill the King is treaſon, if proved by ſome - 
* — overt-· act; and here the indictment is for a deſign to kill the King; 
war is no and the overt- act which they would apply to it, is, a deſign to levy 

over-at of war, which he ſaid was not an overt-act of his deſign to kill the 


S r __ 


bigh treaſon K. | | 
laid in the Ring. 1 Minen | | 
inditment, But the court was not of that opinion, this very point being 
— — — ſettled above 100 times ever ſince the caſe of the Regicides, ſo late 
gining the as The King verſus Gordon & aP, 1 Geo. and ought not to be per- 
_ of the mitted. to be diſputed, where an intention to levy war was adjtidped 
8. to be an overt- act of a deſign to kill the King. he gin 
To which it was anſwered by the counſel for the priſoner, that 
in Francia's caſe it was only argued, Whether an intention to levy 
war ſhould be given in evidence as an overt-actꝭ of an intention to 
kill the King, Which is not the preſent caſe, becauſe now that very 
matter is moved in arreſt of judgment, where all the ſtreſs: muſt 
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be. laid upon it that poſſibly may be laid; which was not requi- 
fite in Francia's caſe, becauſe he was acquitted ; but this objection 
was over-ruled. _. 


The next thing in arreſt of judgment was, that the overf-a& in Overt at 
Eſſex was not well laid in this indictment, for it was, that he (the where well 


priſoner) malitioſe & proditorie publicavit quoddam ſeriptum, &c. 
continent. & purportant. (inter alia) an exhortation, incitement 


and promiſes of rewards, &c. When the very * words, and not * P. gz. 


the purport of them, ought to be laid in the indictment; as it was 


reſolved in Doctor Sachevere/'s caſe, that in all accuſations, the 


words ſuppoſed to be criminal, ought to be inſerted. Co, Lit. 
N OJ, 4. | | * 
1 80 Cur. contra. The words themſelves need not be ſet out, it is 


« ſufficient to ſhew the ſubſtance or effect of them. And by Eyre 


« Juſtice, the opinion of the Judges in Dr. SacheverePs caſe was a 
« great ſurprize to Weſimin/ter-hall, being never ſo adjudged in any 
* book. And Holt Ch. Juſt. held, that an inditment ſpecifying 


* the words or the ſubſtance was good. Haley's caſe, M. 30 C. 2, La, Raum. 
« B. R. Rex v. Griepe, Trin. 8 WW. z. ſo that opinion to me ſeems Com. Rep. 
% wrong, being without any foundation. And it was adjudged 43: pl. 2. 


e per cur. That if but one overt-a& is well laid, judgment mu 


« pals againſt the defendant ; ſo held in Rookwood's caſe, Foſt. Cr. 
« Law 245. | . 


But the counſel for the King argued, that in capital caſes it is 


that it was the opinion of the late Chief Juſtice Holt, that in all 
caſes for ſcandalous words, it was the ſafeſt way to lay the purport 
of them in the action, becauſe then the ſpecial matter might be 
given in evidence. | ” | 
It is true, in criminal caſes, the very words ought to be laid in 
the indictment, but not in capital caſes; for ſuppoſe a man ſhould 
get upon Charing-croſi and read a declaration for the Pretender, this 
would be treaſon, though the very words could not be laid in the 
indictment; all which was admitted by the counſel for the priſoner, 
becauſe the proclaiming the Pretender would be high treaſon ; but 
in the preſent caſe, the priſoner only gave a paper to Lynch to read, 
which is not a publication of that paper. : 


This paper is a ſcandalous and treaſonable libel, which the coun- Curia. 


ſel for the priſoner at his trial called a ballad, and that it would 
amount to no higher a crime than to the publiſhing a Abel, for 
which they ought to have been reproved at that time ; but it was 
paſſed over, becauſe it ſhould not be faid, but that they had all 
manner of indulgence ; and now being aſked, Whether they ha 

any thing more to ſay in arreſt ; they replied they had not. 
Then the priſoner ſaid he had ſeveral accounts to make up with 
ſeveral perſons, and particularly with the Lord Londonderry, and 


! 


be © 
= 


12 Mod. 139. 
5 Mod. 343. 


2 Salk. 513. 


Comb. 459. 
Carth. 421. 


- ſufficient to lay the purport of the words in the indictment; and Porport. 


at he hoped he might have a little time allowed for that pur- 
300 | V poſe, 


— 


— 
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poſe, becaufe he would do juſtice to all men; and that he had a 
greater account to give to his maker, and hoped that he might have 
ſome reaſonable time allowed in that reſpect; and then if the King 
was not ed to continue his life, he would convince the world 
that he dared to die like a gentleman, and a chriſtian, and to ap- 
pear before that juſt judicature, where he hoped to have a double 
portion of that juſtice which had been denied to him here. ' "2 
I Then the Chief Juſtice gave ſentence thus, (viz.) Chriftopher 
3 Layer, you are convicted of high treafon, and on a very plain 
—_ - - proof; you had counſel of your own chooſing, and a jury of your 
own admitting, for you excepted againſt 34 only; the facts which 
were proved againft you were, your frequent correſponding with the 
Pretender, and a treaſonable ſcheme of your qwn hand-writing ; 
your confeſſion before the counſel ſhews, that the Tower of London 
was to be ſeized, and alſo the Bank of England, the general of the 
P. 94. army, * and other the King's friends, and likewiſe his royal per- 
| ſon, and all the royal family, and that a declaration was to be ſent 
to alarm all parts of the kingdom ; and all this was to be done to a 
King who never offered the leaſt wrong to any of his ſubjects, but 
who takes all poſſible care to maintain the laws, and to preſerve the 
| rights and liberties of the people, which laws he makes the meaſure 
of his government; and that you have endeavoured to ſet a popr/h 
Pretender on the throne, who would introduce deſpotic and arbi- 
trary power, and all this done by you who are a profeſſor of the 
law, and who could not be a ſtranger to the happineſs of our pre- 
ſent conſticution, | 

The jaig- But now you ſtand for judgment, which is, That you be carried 
went. from hence to the place from whence you came, and from thence 
you ſhall be drawn to the place of execution, and there to hang, 
but not till you are dead, but to be cut down alive, and your entrails 
cut out, and burnt before you, and your head to be out off, and 
r body divided into quarters, and both your head and quarters to 

diſpoſed as his Majeſty ſhall think fit. SHORE 
Thea the priſoner defired, that his wife and ſiſter might have 
leave to come to him, and that Mr. Morgan and Mr. Jones, two 
clergymen, might be admitted to him; but My. Jones not being in 

| town, he choſe another, and had a rule for that purpoſe. 7 
Executed in But on Medugſduy 28 Novemb. the Attorney and Solicitor General 
des de g moved for a role for his execution, and that the court would appoint 
was done in @ time and place for that pur poſe; and ſaid, that the chief deſign 
another. of executing ſuch criminals was to be an example to others not to 
7 75 the like manner, and to deter them from committing trea- 


mn, and -therefofe they moved that the execution might be in 
iddlſex, eſpecially ſince overt- ads were proved in Middleſex, 

though the fact was done in E, and ſaid, that there were many 
recec.eats for-efecuting criminals in ſuch places as this court thould 
K proper; and that the teaſon was ſuonger in caſe of high 

| I | þ treaſon. 
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treaſon than it would be for felony, becauſe the King hath a greater 
property by the judgment, in the body of a traitor, than of a felon, 
he having power to diſpoſe of the four quarters as he pleaſes. 

Cur. It ſeems. reaſonable, for all puniſhments. are intended for 
example; and the greater example an execution muſt be, where 
there is the greateſt concourſe of people. | * 
The court aſked: the clerk of the crown if he knew any ſuch: 
precedents, who replied, that Doctor Lopez, convicted of treaſon 
in Queen Elizabeth's time in Berkſhire, was executed in Devon; 
ſo the Lord Audley, in Charles the Firſt's time, was executed in 
Middleſex for a fact committed in WMiliſbire; fo Dale in King James 
the Second's time, was convicted of a felony in Berꝶſbire, but exe- 
cuted in Devon. Two other late precedents were mentioned; and 
that it was daily experience, for a perſon convicted of perjury in 
Middleſex, to ſtand in the pillory at the Royal Exchange. | 

80 a rule was made to the Lieutenant of the Tower, to deliver 
the priſoner to the ſheriffs of London and Middleſex ; and another | 
rule to the ſaid ſheriffs to execute him on Yeaneſday December the 
12th, at Tyburn. | 
Then the King's counſel moved the court to alter the rule made 
the day before, for Mr. Morgan, the clergyman, * to attend the * P. 95. 
priſoner, for that he was taken into cuſtody upon ſuſpicjon of trea- 
ſon; and had given bond to appear in court this day. 

The court anſwered, that any-clergyman ſhould be admitted to 

the priſoner who was a perſon of known honeſty, integrity and 
learning, but not ſuch who might harden him in his iniquity in his 

laſt moments; ſo two more clergymen were joined in the rule, | 

* Afterwards, and on the very day before he was to be executed, Reprieve- 
* he had a reprieve by his Majeſty's warrant, and ſo continued to pl. 10. 
be reprieved: till Friday 8 Feb. when the attorney general moved 

= for a rule to be made on the lieutenant of the Thaw to bring up 

Mr. Layer, to know what he could fay quare enecutinnem non, 

e Cc. there being ſome (a) opinions that he could not be exrcuted 5 4 Ch. 
by virtue of any warrant ſigned by the King; but that a new rule 5.0 


Knightley's 


* muſt be made in the court of King's Bench for his execution. Cole, who jwne 
. Indi Or 


8 
— 


Bench, confeſſed the indictment, and judgment of death was pronounced againſt him in Eaſter term. 
and; exepution-was cou htermanded, ſo that Trinity term paſſed, and thet in the long varstion they had a 
deſig to execute it; and upon that all the Judges of England met, to confider what could be done; and it 
* . by all, that in regard a term had intervened without execution done, it could not be awarded 
ithout bringing Ri 
—— ſſed, but only begun ſo that Knigbtlen was impriſoned until Mich. term, and 
in the mean time he obtained à pardon- Ld- Raym 482; 483. Docter Henfey was convicted at the bar of 
the, court of B. R. of high treaſon, in adhering to, aiding and correſponding with the King's enemies. Trin. 
a6 2; — 1 6x3. He was ordtred for execution upon Wedneſday 12 July, . vacation 1758. 
In, Rep; 05. 


wasg.that he could not be. executed without a new rule of court of B. R. but in the mean time he obtained his 
pardon, which he pleaded in B. R. in Mich. term 1758. | * , l | 


Vor. VII, be 2”, « The 


high treaſon in conſpiring the afaſſination of King William. the Third, and being arraigded at the bar in the 
ing 


y to the bar; aud Holt Ch. Juſt, ſaid, that it would bave been the, ſame thing, if 
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priſoner being reprievet by the King before the- day of / execution; - the better opinion 
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The priſoner being accordingly brought up on Monday 11 Feb. 
e and having nothing to ſay in bar of execution, Mr. Attorney 
4 General defired a rule might be made for awarding proper writs 
« for his execution on Wedneſday 27 March, which was accord- 
« ingly granted, before which day he was further reprieved to the 


&« third day of May; and afterwards another rule was made to 
<« execute him on the 17th day of the ſaid month of May, which 


« was done accordingly at Tyburn, 


The King verſus Seymour Richmond. | 


Attachment A N attachment was granted laſt term againſt the defendant 
mn Sug Richmond, ni cauſa, &c. for that he being town-clerk of 
inferior court Walling ford, had attached ſo much meal in the market there in 
for oppreſion. ſacks, and had ſold the fame under colour of the ſaid attachment, 
when the owner would have given an appearance to the ſuit for 
which his goods were thus attached ; and upon complaint made by 
the ſaid owner to the mayor and burgeſſes there, he the ſaid defen- 
dant was ordered to deliver the meal to the owner, upon giving an 
appearance as aforeſaid ; but the defendant. refuſed to deliver the 
meal, and faid, that the owner ſhould never have his meal again. 
And now he ſhewed this cauſe why an attachment ſhould not go 
againſt him, (viz.) He made an affidavit, that he was town-clerk 
of that borough, and that when he made out the order to attach 
the meal, he thought it a good order; and that if the mayor and 
burgeſſes made any order for the defendant to deliver the meal to 
the owner, ſuch order was only verbal, and not in writing, and 
that a verbal order could not ſuperſede. one in writing, and that if he 
* P. 96. had offered any contempt to ſuch verbal order, he ought to be * 
puniſhed. there, where the ſuppoſed offence was done, and not by 
attachment. F 5 | | 
To which it was anſwered, that where an officer of an inferior 
court abuſeth the proceſs of that court, to the oppreſſion of any 
po”, he may be puniſhed by this court; and that the defendant 
ving iſſued out an attachment as the very firſt proceſs, it is alto- 
gether irregular ; and then afterwards to make uſe of it as an exe- 
cution, is ſtill worſe, and an apparent oppreſſion; and having ſold 
the meal by virtue of that attachment, contrary to the expreſs or- 
der of the mayor, and his declaring that the owner. ſhould- never 
have it again, ſhews he had a deſign to oppreſs him. 
It is true, he ſwears that he had only a verbal order to deliver the 
meal; but yet that can be no excuſe to him, becauſe he is the very 
perſon (being the town-clerk) who ſhould have entered that order 
R em e H 
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The rule is for an attachment nf cauſa, &c. and the ground of Curia. 
that rule is for oppreſſing a ſtranger, and if this is not denied, (as 

it is not by the affidavir) then the defendant is guilty of this op- 
preſſion; ſo the rule was made abſolute. 


The King verſus The Earl of Orrery, Lord North 
and Gray, Biſhop of Rocheſter, Kelley and Cock- 


ran, priſoners (a) in the Tower. (rler 1 


the ſecretary 
of ſtate ſor 


Y the habeas corpus (b) act, it is provided, that perſons com- high treaſon. 
mitted for treaſon or felony ſpecially expreſſed in the warrant, (6) 31 Car. 2. 
ſhall upon prayer in open court, in the firſt week of the next term, be 7; * 2.2 : 
brought to their trial, and if not indicted the next term, then upon act ſoſpended. 
motion on the laſt day of that term they ſhall be bailed, unleſs it appear Forteſc. Rep. 
on oath, that the King's witneſſes are not ready; and if on ſuch prayer 
they are not indicted or tried the ſecond term after commitment; they 
ſhall be diſcharged; and the Judges refuſing to grant an habeas cor- 
pus, ſhall forfeit 500 Il. and the officer refuſing to obey it 1001. 
This act was now by another (c) act of parliament ſuſpended (e 9 Geo. 

for a time, and one Kelly a priſoner in the Tower for high treaſon ©": . 
moved for leave to enter his prayer purſuant to the habeas corpus act, 
and the ſame motion was made in behalf of the Lord Orrery and 
the Lord: North and Grey ; and the caſe of Bernardi was mentioned 
to ſhew that this was a reaſonable motion, becauſe they might be 
intitled to the benefit of the act, if it ſhould ever be revived; for 
| Bernardi was held to be out of the act, becauſe he did not enter 
his prayer the firſt “ week of the term after his commitment, ap- * P. 97. 
prehending that he was not obliged to do it, becauſe the act was 
then ſuſpended as it is now. | | Wh 
. © And it was adjudged in the Earl of (d) Ailſbury's caſe, that a 0 
e perſon lapſing the firſt term after commitment can never after 518, 521. 
< take benefit of that act; for it is in nature of a condition prece- 
dent required of them to make ſuch prayer: and for this omiſ- 
«* ſion the Earl was adjudged precluded by the ſtatute, though he * 
< was afterwards bailed by virtue of the diſcretionary power in the '* Mod. 66, 
«. courds. { mg2di ld hon, 1 | 25 n 
Application muſt be made to that court which has power of 
 & trial; for which: reaſon. in Leaſon's caſe, who was committed to 

* Surry gaol for felony, and moved this court to enter his prayer, 

the motion was rejected; this court not being the proper court 
for the trial of priſoners in Surry gaol, the conſequence of ad- Show. Rep. 
* mitting ſuch prayers would be to bring all felons, burglars, and 9 S. F. 
. © other criminals to be tried in this court. . 
The like motion was made in behalf of the Biſhop of Rocheſter, 


— 


= bd ol 


aud it was farther urged by his counſel, that the habeas corpus act 


* _— 
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was not ſuſpended, becauſe the words of the act of ſuſpenſion were, 
That no judge or juſtices ſhall bail or try, &c. without: order from 
bis Majeſty's privy. council, figned by fix privy counſellors; and this 
(eh Tt was ex- court is not (a) reſtrained by theſe words judges or juſtices, for the 
expreſly ad. power and juriſdiction thereof cannot be taken away but by plain 
rs ge and poſitive words expreſſing the fame ; and it was ſaid, * that not- 
act, a licle withſtanding this act of ſuſpenſion, the Lord Chancellor for the time 
afterwards in being might bail ſuch. priſoners, for he was not reſtrained by theſe 


this term, 


The King v. Words judge or juſtice, Oc. IE TEN a 
che Biſkop of That this court by its original juriſdiction is inveſted with an or- 


*, loft. 11. dinary and extraordinary power, which canriot be taken away by 


- Salk. 103. "implication. in any ſtatute z; it hath likewiſe a compulfary power by 


virtue of the habeas corpus act, which commands this court to bail 

perſons, &c, which power till ſubſiſts, notwithſtanding the ſuſpen- 

ſion; for theſe words, no judge or juſtice ſhall bail or try, ſhall not in- 

clude ſo high a judicature as this court; and this is agreeable to the 

uſual conſtruction of other acts of parliament ; therefore that ſtatute: 

which depriyes a man of his liberty ſhall not have fo favourable a 

conſtruction as other acts of parliament, | 

And to induce the court to be of this opinion, ſome late caſes 

were mentioned where perſons were: bailed during former ſuſpen- 

(5) Salk. 193. ſions of this act, (vig.) The Lord: (6) Ayleſbury, (c) Fitzpatrick, 
77 1104. 66, and Sir William (d) Windham. ROOT | 

117. Beſides, there is ſufficient matter to ſatisfy the words of the 

12 * ſuſpending act without extending them to the juriſdiction of this 

3 Vin. Abr. court; and that is by reſtraining the juſtices of oyer and terminer, 

515. pl. 7. and gaol· delivery, and juſtices: of mii prius from. bailing or trying 

any man committed for treaſon, ſo that it ſhall: not by any conſtruc- 

tion relate to this court. | 

Pengelly ſerjeant pro Rege, argued, that if this court admits: the 

prayer, he feared the conſequence would be that muſt be 

Ea (e) bailed; that if this motion ſhould be granted by the diſcre- 

the caſe of tionary power of this court, then ſome extraordinary circumſtance 

pee Hing . ought, to be ſhewed to induce. the court to grant it, in a caſe 

Mich. 1 Geo. Of high treaſon; but there is no pretence to ſuch matter, they 

B. R. that the only rely upon the words in the act itſelf, as not reſtraining this 

* Pg. court to, bail perſons; the words being, that no judge or juſtice, &c. 

Pages 2 ſhall bail, Gt. which words (as they would have them) do * not 

of a ſaſpen- Extend, ta this court; but certainly this muſt be: a: miſtake, becauſe 


fon ae, ia the before the act of ſuſpenſion was made, na» judge- or juſtice could 


firſt cerm afier bail for high, treaſon 3 therefore thoſt words: muff relate” 10 this 
within flat. court, which is compoſed of judges. kes der e „ 


31 Car. 2. c. | | Fr 
2 {Cowrtionly called the Habeas corpus act) for that is. the firlt, term the priſoner is enabled to make. his 
prayer, and then he has a righ to make it. See Stra. 143. F 


A ＋ Na if this court is not reſtrained; the act of ſuſpenfion will be 
B.R. is re- illudad, for: ſame: judicaturo was intended to: be refirained\, and if 
trained. | ; 2 not 


* 
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not this court, then it can be no other, becauſe a judge or juſtice 
before this act was made could not bail (as hath been obſerved) for 
high treaſon ; ſo that it was made purpoſely to reſtrain this court. 
The Lord Ayleſbury's caſe is not parallel to this caſe, becauſe the 
habeas corpus was ſuſpended only to him and them who were then 
committed an ſuſpicion of treaſon, or treaſonable practices, but not 
to them who were committed expreſly for high treaſon. 
So that it appears by a very plain indication, that the intent of 
the legiſlature was to reſtrain this court, and if fo, it is as good as if 
reſtrained by pofitive words. 5 5 
Now that it was ſo intended, it appears by the very words of the 
act of ſuſpenſion, (viz.) No judge or juſtice ſhall bail, &c. which 
words reſtrain this court, and alſo zuſtices of oyer and terminer ; for 
if the judges are reſtrained, the court muſt be ſo too, becauſe it is 
compoſed of judges ; and my (a) Lord Coke tells us, that if the () 4 Tov. 71: 
King fat here in perſon, juſtice muſt be adminiſtered by the judges. | 
It is to be obſerved, that this act is penned in the moſt general 
words that could be thought on, and that the law-makers could 
have no other intention than to reſtrain the judges from bailng either 
in or out of court; and this ſeems to be the plaineſt conſtruction of 
the act; therefore if this court can neither bail the priſoners, or try 
them, it will be to no purpoſe to grant an habeas corpus; fo it was 
(5) denied, and the rather becauſe it was denied in Layer”'s Caſe ; (6) Leave was 
for the court would not try him till they had an order from the Hen ages 
King, as the act directs. 7 * 


The King verſus Street and Stroud. 


L PON a motion for a mandamus to the old churchwardeng Mandamus 
of the pariſh of C. to deliver the pariſh-books to the new ang ek, 
churchwardens, c. a. tule was made for them to ſhew cauſe on dens, to deli- 
ſuch a day why a mandamus * ſhould not go; at which day it was ver the pariſh- 
ſhewed for cauſe, that this was a new motion, and the like had vc « hag ; 
never been made in this court, and that the late Chief Juſtice Holt & P. gg. 
had denied to grant it to a ſteward of a court-baron. ID Seſ. Cal, 7 
But that which was now infiſted on was, that the old church. Fl. 186. 8. P. 
wardens had a right to keep the pariſh- books; ſo the rule was 
diſcharged, for a conteſt between part officers, which of them had 

4 — 1 keep thoſe books, ought to be tried at law upon a feign- 


+» + 


F 


n The 
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The King verſus Hutchinſon, Mayor, and Aldermen of 


| - Carliſle. | 
| Mandamus to f AN DAMUS 10 the mayor, alder men and conmeon council of 
dec o C. IVI Carliſle, to reſtore one Simpſon to the office of a capital bur- 
lie. geſs of the city of Garlifle, of which he had been deprived by 


2 2 them; the return was, that the corporation had been temps dont, 
3 e corporation by preſcription, with power of amotion, and was 
2 Barnard. K. incorporated by a charter in Charles the Second's time, by the name 
. of The mayor, aldermen, and twenty - four capital burgeſſes, who 
2 Kel. 268. were to continue for life, unleſs they were removed by the mayor 


% 


pl. 205. and aldermen, or the major part of them. 
That J. Simpſon was duly elected a capital burgeſs, and took the 
oath accordingly, which was to'regard the good of the corporation, 
| and not to diſcloſe the talk or word of any aſſembly; that he the 
(a) The per- ſaid Simpſon and one Hulcbinſon, intending to violate his oath, (a) 
— for who offered, contrary thereto, one Harriſon, a freeman thereof, ſixty 
offered was guineas as 2 bribe for his vote and intereſt at the election of a mayor 
rot choſen there, and promiſed that they would get a place for his ſon in the 
mayor, vot  cuſtom-houſe ; that by virtue of the ſaid charter the mayor, Ge. 
n per- | 
on. * bath power to, remove, &c. for any lawful cauſe, provided the 
greater part of the common council. agreed to ſuch removal; that 
at an aſſembly of the mayor and nine aldermen, he the ſaid Harri- 
ſon had exhibited an information in writing of this matter ad Fec- 
tum ſequen. &c, in open court, that Harriſon made oath thereof, 
and thereupon Szmpfon was ſummoned to appear before them; who, 
(rte, after (6) his appearance, refuſed to anſwer certain articles in wri- 
appeared, ting exhibited againſt him on this information, of which J. S. had 
a copy; whereupon this court of mayor, &c. adjourned from time 
to time three whole days one after another, expecting that he would 
| comply before they disfranchiſed him; but he not complying, was 
by another aſſembly adjudged guilty, and removed pro malegeft, & 
| 72 in informatione articulis ſuperius mentianat. &c. que 
. TP; 3 sf, 
.. - * Reeve, for Simpſon, excepted to the return, and prayed a pe- 
-® remptory mandamus. 


* . 


: Were are two queſtions : | 
1. No ſufficient charge of an offence is laid, for which he is 
removed. | „ 9 8 | 
* The information is (inter alia) ad effgffum ſequentem, and 
„the articles are ad fectum eundem in informatione mentionat. ſo 
* that the articles being relative to the information, will be un- 
certain, if the information is ſo. The information ought to have 
charged the offence poſitively in hec verba, or at leaft the ſub- 
I | a bo ee 
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« {tance of them; for as much certainty is requiſite in the return Forteſc. Rep. 
« of an amotion as in an indictment. An indictment for a libel 24. 
< efectum ſequent. was held inſufficient; but had it been ſecundum 5g Hang 
* fenorem, it had been good; for that implies an identity. It was 45 
4 refolved by Holt Ch: Juſt, that ſuch an indictment for a'libel 2 8 
e need not ſhew the very words of the libel, but ſcripſit quod, and 1 19s 
* ſhewing the ſubſtance thereof will be good. In any conviction 12 Mod. 218, 
ert before juſtices of the peace, as for deer-ſtealing, if the informa- 2 Selk. 601. 
* tion is ſet forth ad ectum ſequent. the conviction will be void. 

2d Queſtion. The offence being bribery is an offence at common 
law, by which law the offender may be puniſhed, but it is againſt 
magna charta to deprive a man of his freedom before he is convict- 
ed of a crime by the ordinary methods which that * law pre- * P. 100. 
ſcribes ; for what ſecurity can any man have from the inſults of 
power, if he may be removed from his freedom before conviction, 
or before a trial by the laws of his country, to which every man 
hath- an equal right; now if Simpſom had been charged with perjury 
or. forgery, which are crimes of a worſe nature than bribery, yet he 9 
could not be removed before conviction. 11 
6 11 Co. 99. a. Bagg's caſe makes the diſtinction, That no member 
of a corporation can be disſranchiſed by a corporation, unleſs they 
have power by charter or preſcription; if they have no ſuch 
power, he ought to be convicted by the courſe of the common 
& law, before he can be removed; a removal, where they have 
power by charter or preſcription is within magna cbarta, c. 29. * 
1 judgment per legem terræ; and if he is firſt convicted, that is =— 
* per judicium parium ſuorum : but that diſtinction hath of late A 
* years been denied. for law. Lane was removed from the office of Forteſe Rep. 
an alderman for a libel by virtue of an expreſs power given by the 17 Nod. yo. 
| pe charter to remove, but he was reſtored, there being no precedent pl. iy. 

. us Fel 550 SES. 2 Ld. Raym. 


2 


conviction. 04 | 
We King v. The Mayor and Burgeſſes of Wilton, Hil. 8 V. 3. 

% Mandamus to reſtore Chalk to the office of a burgeſs of Wilton: 

The corporation returned, that they were a corporation by pre- 
{cription with power of amotion, and that they removed Chalk | 

for having altered a name in one of the corporation-books : And | 

it was * ee by Holt Ch. Juſt. that he ought to be reſtored, | w 

, becauſe the offence being forgery, he was indictable by the _— 

common law, and conſequently not removable without a prece- | 

dent conviction. 24ly, Here did not appear any prejudice to the 

* corporation, becauſe the alteration might be for their advantage; Fitzgib. 190. 

** 450 ſ0 he acted neither againſt his duty or oath. N 2 Mo 

i The Queen v. Perrott, Mich, 8 An. The court was of opinion 

that the return was inſufficient, not ſhewing any conviction, tho? 

no peremptory mandamus was ever awarded: in that cafe Holt 

Ch. Juſt, ſaid, that many things in Bagg's caſe were not law, | 

* and particularly that point where it is ſaid, that if a layman be us 
| 2 „ . ** patron 
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4 patron of an hoſpital, he may viſit it, and depoſe or deprive the 
4 maſter upon good cauſe : but if he be deprived ſans cauſe, he 
« ſhall have an aſſiſe; which is not law, for no aſſiſe lies, a viſitor 
* being appointed. | | 1 og | 
And this inconvenience would follow, if ſuch a removal ſhould 
be allowed, (viz.) If the court of King's Bench ſhould be of opi- 
nion that the removal is good, and the perſon ſhould be afterwards 
tried for bribery, (which no man will deny but he may), and upon 
ſuch trial he ſhould be acquitted, then there would be a contrariet 
of opinions and claſhing of judgments, which ſhould be now fore- 
ſeen ſo as to be avoided. 
It is true, theſe perſons are incorporated by charter, but the King 
could not give them a greatef power than he had to give, for he 
| himſelf cannot deprive a man of his freehold before conviction, 
therefore the charter giving them a power to remove, &c. muſt be 
intended for a cauſe not cogniſable at common law, (viz.) by doing 
any thing in the corporation contrary to his office, or by not doing 
his office, as a juſtice of peace not attending the ſeſſions, or an offi- 
cer of the corporation being a common drunkard, or guilty of any 
miſdemeanor againſt the duty of his office, and which is no crime 
at common law ; and there is a very plain difference between doing 
an unlawful act, and not doing the duty of his office, for the one is 
a crime, the other is only a contempt. ; | 
But admitting that Simpſon denied to anſwer the interrogatories, 
yet that cannot be a ſufficient cauſe to disfranchiſe him; the rather, 
becauſe it is not a matter regularly before the court ; for they ought 
to have returned the information made by Harriſon, and the articles 
ſpecially, and not ad talem effetium, as was done in this return. 
Admitting likewiſe, that what is returned is a publick offence, 


yet if the corporation hath received no damage by it, they cannot 
remove the offender before conviction; now it doth not appear by 


| (a) Pattiſon, this return, that the body corporate is in the leaſt (a) damnified ; 


for whom the it is true, the return is, that Simpſon intended to violate his oath ; 
offered, was beſides, a breach of ſome parts of his oath would be no cauſe, for 
yot choſe, but the oath is too general, not to diſcloſe any talk, whereas diſcloſing 
TR talk upon impertinent affairs could be no offence ; but a bare inten- 
tion ſhall not be prejudicial to him, unleſs he had done ſome act in 

| purſuance of ſuch intention ; and no man can tell whether bri 
p. 101. at an election to promote “ a particular man to be mayor, would be 

prejudicial to the corporation, or ne. 
It was objected that this offence was not indictable; but certainly 
it is, for admitting it to be an offence, and prejudical to the corpo- 
ration, yet the perſon bribing ought not to be disfranchiſed, but 
(6) 2 Inſt. 169. rather to be. indicted upon the ſtatute of (5) Weftm. 2. c. 5. by 
which it is enacted, That none ſhall diſlurb any by force, malice or 
menaces, to make free election, in pain of great forfeiture ; and it is 

alſo againſt the common la. or ns rk [rt 


In 
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removed from his freehold before conviction, becauſe the crime 
for which he was charged is an offence at common law; this was 
admitted to be true, but it is a crime relative to the duty of his of- 
fice in the corporation, and therefore he may be removed before 
conviction; it is an offence which will deſtroy the very being of 
this corporation; it is contrary to his oath of fidelity · when he wag 
firſt admitted to his freedom. SR; | 


In anſwer to the chief objection, that Simpſer ought not to be Econ. 


— 


There are ſome caſes where men have been removed for offences Remoyat be. 


puniſhable at law, even before any conviction; as for inſtance ; a 


fore convic- 
tion. 


man was removed for a (a) riot in the council-chamber, which is (a) Style 477. 
an offence puniſhable at common law, yet the offender was re- The King +. 
moved before conviction ; and ſo was (6) Serjeant Whitacre, who _ 
having notice, refuſed to attend at the ſeſſions of the peace, for 434, 435. 


which cauſe he was turned out of the recorderſhip of the borough of 1 pl 7. 


Tpfaich before conviction. 


nature, warrants this opinion, and eſpecially ſince the ſtatute ꝙ Aunæ, 


which gives a traverſe to the return of a mandamus, and which 1343. 


Co. 


The like is often done in the colleges of both our univerſities ; Sl. 446, 


and Bagg's caſe, which is the magna charta of all caſes of this #57: 


lod. 37. 


9. a. 


Raym. 


Simpſon having refuſed, he hath thereby implicitly admitted the ber Rep. 


crime for which he is charged; becauſe, if it was falſe, he might ame 3. 


have traverſed the return, and therefore he ought not to he favoured. PM 154. 


And as to his removal before conviction, this is a condition an- 
nexed to his freedom in this corporation, which he took, ſubject tg 
be removed for any reaſonable cauſe ; and his removal is the more 
juſt, beeauſe he had all reaſonable opportunities allowed him to de- 
fend himſelf if he could. | | 

Upon the whole matter, a return of a nandamus needs not fo 
much - certainty as an information or indictment ; becauſe, if it is 
true, no puniſhment ought'to be inflicted on that account. 


bat here the King cannot traverſt. Forteſc. Rep. 204. 


1 The! gbjeftion, That they honld have {et forth in de een e P. 102. 


„ 


But Lord 
Forteſcue 
Aland is of 
opinion, that 
returns of 


mandamus's require the utmoſt certainty, even much greater than an indictment, for, that may be traverſed; - 


the information of Harriſon in hæc verba, and not ad talem effeltum, The reply. 


is not anſwered; now the reaſon why that information ſhould: be ſet 
forth to a certainty is, becauſe it is the very ground of the charge 

by which Simpſen was removed; and it is not ſufficient to fay, that 
ſo much certainty is not required in this (caſe as in an indictment, 
and to alledge for a reaſon, that no puniſhment is to be inflicted 
upon that account, becauſe it is a great puniſhment for a man to 
loſe his freehold. Wt {a 

Beſides, they have not ſet forth in this return, that Simpſon had 
done any thing prejudicial to this corporation, and as to Serjeant 
 Wiitacre's caſe, it is no manner of authority in the preſent als it 
is true, he was removed before conviction, but it was for not at- 
Vor. VIII. E e by tending 
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tending the ſeffions to direct the corporation in proceedings to ad- 
miniſter juſtice, which was an offence done to the corporation, and 
conſequently a forfeiture of his office of recorder. 

By the return of this mandamus it appears, that Simpſon was duly 
ſummoned, and that they who removed him had an authority ſo to. 
do, but that it muſt be for a lawful cauſe, which did not appear by 
this return; for the information and the articles grounded thereon 
are not ſufficiently ſet forth to inform the court of the crime, being 
Ad effectom only returned ad effeffum ſequen' ; now where words in an indict- 
1 | 2 ment for a libel were ſet forth ad fectum ſeguen; that was held 
= 2 Sk. 417. inſufficient in the caſe of The * King verſus Bear: and there is no 
X Carth. 498. reaſon why an indictment ſhould be more certain than the return of 
— r Raym- a mandamus; for in the one caſe the party is to be puniſhed, and ſo 
g 17 Mod. 218. he is in the other, (viz.) By the loſs of his freedom. 

Bee 11 Mod. As to the queſtion, Whether a man can be removed from his 
79. 85, 96. freedom for a crime puniſhable at law before he is convicted of ſuch 
+ Nota; He crime; the + Chief Juſtice held he could not; and that in the 
Au aſteruards caſe of The King and The Mayor of Glouceſter, it was ſo adjudged in 
. 18 point, that bribery was an offence puniſhable at common law; and 
caſe of The that a juſter trial might be had in the courts in Weſtminſter than by 
— — a mayor and common council-men in a corporation, who are 
—— where generally corrupted, and uſe arbitrary methods in trials there; ſo he 
he held, that was of opinion that a peremptory mandamus ought to go. | 
dude ne # But the other three Judges were of a contrary opinion; their 


ſufficient cauſe 
to remove a reaſons were as follow 2 | 


2 17 * 45 It is agreed on all hands, that there was a crime done, and it 

convidion. ſufficiently appears that the corporation ſuffered by it; for what can 

Poſt 186. be a greater injury than corrupt members? and it ſeems very reaſon- 

P. 103, able, that where the immediate good of a corporation is concerned, 

that they ſhould have power to remove him who acts contrary to 

ſuch good. N ee e | 

| That this corporation hath ſuch a power by the. very words of 

their charter, (v/z.) To remove for a lawful cauſe, for otherwiſe . 

thoſe words are inſignificant ; and it would be very hard if a cor- 

| rupt member could not be removed before Leck len, becauſe in 
the mean time he will have a vote in all corporate acts, which may 

be prejudicial to the corporation where ſuch a voter is guilty of ſo 

great a crime as bribery. | A 1 

| Then as to the form of this return the court were equally di- 

vided, Pratt and Powys held it inſufficient, Eyre and Furteſcue held 

it well enough; and therefore there could be no judgment againſt 


Chief Joſt. 


of 


the return, | 3 
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Ludlam Chamberlain of London verſus Lopez. 


Els was an action of debt for 25 J. brought by the cham- 8 
berlain of London againſt the defendant, upon the ſtatute (a) the room of 

6 Anne, by which an (6) act of parliament for well garbling ſpices garblers of 
as repealed, by which.repeal a duty arifing by that act, and which 6 1 4 
was part of the revenue of the city of London was taken away, and cap. 16. 1 
an equivalent was granted to the ſaid city, by taking money to ad- (/ Jac. 1. 
mit brokers to exerciſe their office. | pn 

iT. Every perſon who ſhall af as a broker, or employ any man 
under him to act as ſuch in the city of London, Hall be admitted by 
the court of mayor and aldermen there, and ſball upon his admiſſion 
pay to the chamberlain of the ſaid city 408. and every year on the 29th 
day of September 40 s. more, which money ſhall be enjoyed by the ſaid 
city; and every perſon acting as a broker, and not being admitted as 4 
aforeſaid, ſhall forfeit to the ſaid city 251. to be recovered in the = 
name of the chamberlain. | 43 

The defendant by his plea confeſſed, that he had. acted as a broker 
in the city, and that he was not admitted thereunto; but farther ty 
ſets forth the act of (c) general pardon, by which th? King dif- ( 7 Georgi, 
charged all manner of offences which be * might or could in any wiſe Wat hall be 
pardon ; and averred, that this was an offence which the King pardoned, and 
might pardon, &c. to which plea the plaintiff demurred, and the 4 
defendant joined in demurrer. | | 9 
They who argued for the defendant inſiſted, that this being an por the de- 
offence of a public nature might be pardoned, tho' the action for fendant. 
the duty muſt be brought by the ſubject; it is true the admittance- O, 2873 


3 : a Cro. El. 63 2, 
money is given to the city as a recompence for taking away the 682. | 
revenue of garbling ſpices ; but yet the offence of not being ad- 5 Rep. 49 = 
mitted as a. broker, is pardoned ; for all amerciaments are pardoned, ß, = 


tho” the ſubject hath a right to them, and ſo are all popular actions 
before they are actually commenced, even tho' the action is given 
to a particular perſon, who is the party aggrieved ; therefore this 
oftence is pardoned with all its conſequents. "£4 5 
The trade of a broker was lawful before fat. 6 An. c. 16. ſo 
that the exerciſe thereof without a licence is only an offence 
againſt that at, The demand by the chamberlain in this action 
is founded on a misfeazance for acting without a licence. There 
is a duty by the act payable by every broker, and veſted in the 
city, for which if any action was brought, there could be no 
pretence that the ſame was pardoned, that being a private pro- 
* perty. This offence is made by another diſtinct clauſe of the - 
act. The duty payable by the act is 20 J. for the admittance f a 
_ © every broker ; but the furt and contempt in the defendant's acting 
Without any licence is the original cauſe of this action. 

= | | The 
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given for not complying with that law, ſuch penalty cannot 


3 Inſt. 195. 


394. 


* 


J 
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2 Inf. 200, 
3 laſt, 238. 
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The act which intitles the city to the forfeiture, gives it in lieu of 


another part of their revenue taken from chem, and the money 


which is to be paid by the brokers" is in nature of a rent to be re- 


ceived by the city for a duty which was veſted in them before, and 


in recompence of a civil right of which they were now deprived, 
which recompence being confirmed by the ſtatute, and a penalty 

par- 
doned, eſpecially ſince an action is en by the ſtatute for the re- 


covery thereof, 


« Tf the duty pay yable. on every admittance is not pardenable 
* then the forfeiture for acting without admittance cannot be 
+ doned, becauſe that is an injury to the city in depriving them of 
4 the duty which otherwiſe wud be payable. *© 

This may be compared to a leaſe with a nomine pane, or to 
< a bond with condition of forfeiture: The city might have re- 
% leaſed the forfeitore before oy enen commenced, which proves 
san intereſt veſted.” 

* As to 5 Co. 49. an atnerlinieyt is no fatisfation to the party, 
« and ſo may be diſcharged. The ſame reaſon holds as to burn- 
ing in the hand. 

The reaſon given by my Lord chte why the King Gee par- 

a popular action after it is *cormmenced;: as to the informer's 
part, is, becauſe an intereſt is then veſted ; but before the action is 
brought, no intereſt is veſted in any particular perſon ; and there- 
fore the King can pardon it; Which reaſon Wilt hold in this caſe, 
becauſe there is a right veſted in the city before this action was 
brought, and before the general get of pardon was made, (c.) a 
right to the duty arifing by the gatbling of ſpices, and a right to 
that recompence which Was given in Yew” thereof,” ſo that this action 
is well brought, and not par done.. 

If an action of aſfault and battery is blo hz the king cannot 
pardon the damages recovered in ſuch ce 10 Where a libel is 
exhibited in the ſpiritual court, and the plaintiff obtains a ſentence, 
and offs are taxed, the King by a general pardon cannot diſcharge 
thoſe c; and it is & for the ſume teuſon that the King cannot par- 
br an appeal, (0 becauſe” the ſubject hath an intereſt In that 

it. F..4% | Fi Ov 15.45 2 55 

This is a duty es 0 Ge e f Dane ber and ip ſtead of 
8 duty taken from them by a& of parliament, *and this forfei- 
ture is given as a proviſional ſecurity for what they might ſuffer 
thereby; and therefore it is not Ergee . and as a 1 veſts in 
an informer immediatel his action, fo m this caſe 
in that very inſtant of I in which the offence 6% * a right 
veſted in the Chamberlain, which intitles him to af ation for the 
forfeitute, and which the King cannot pardon ; he cannot pardon 


an offence * the ett ar WI In , as far as 


1 / 


- 
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any man. hath. an intereſt therein; it is true, it was held (a) Big- (a) 5Rep. 50. 
ins's caſe, that the Queen might pardon the burning in the hand; -” 571. pl. 
(5) but this. ſeems to be the opinion of my Lord Cike alone; and it Cro. El. 632. 
3s plain, that the reaſon be gives does not warrant that judgment; P! 27. 682. 
for he tells us, it is becauſe burning in the hand is no part of the . ; 
judgment; which is certainly a miſtake, for in an appeal (as that % This was 
caſe was) it is part of the judgment; beſides, that caſe is reported laid by Eyre. 
in ſeveral other books, but the ſame reaſon in none of them for | 
that judgment; (e) therefore it is probable that the true reaſon (e) This was 
might be, becauſe burning in the hand is a puniſhment to be in- den by For- 
flicted on a criminal for the publick good, in which no particular teſcue. | 
ſubject hath any right; and laſtly, a pardon is properly a releaſe 
given by the King; but it is a general rule, that a right which is 
veſted cannot be releaſed ; ſo judgment was given againſt the de- 


fendant, (v/2.) That this offence was not pardoned. - 


Blackwell verſus Naſh. Int. Mich. 8 Geo. Rot. 212, 


HE plaintiff covenanted by indenture to transfer, &c. South- of NAA 

1 Sea flock to the defendant, on or before the 21ft day of Sep- covenants and 
tember, and the defendant covenanted to pay the plaintiff, 8500 J. on Sa, 
or before the ſaid day; and entered into a bond in the penalty of Sera, 535. 
16000 J. conditioned for the performance of the ſaid covenant; and 

now in an action of debt brought on the ſaid indenture, the breach 

aſſigned was for non-payment of the 8 500 /. and the plaintiff in his 

declaration ſet forth all this matter, and that pro & in confideratione 
præ mi ſſorum, the defendant covenanted to pay the money; then he 

ſet forth, that he (the plaintiff) was ready at the time and place 

agreed on to transfer the ſtock, * and that then and there obtulit ſe à Pp. 106. 
to transfer it; and averred, that the defendant adtunc & ibidem re- 

cuſavit acceptare. Deer 5 

And upon a demurrer to this declaration, the queſtion was, 
Whether theſe were mutual covenants, or only a condition prece- 
dent; for if they were mutual covenants, then the action is well 
brought, but otherwiſe it was a condition precedent, becauſe then 
the performance of that condition muſt be ſet forth. £ 

This caſe was ſpoken to in Mich. 8 Geo. 2 

It was objected that the tender was not ſufficient, for it ougbt 

* to be made the laſt inſtant of the day, for till then the defen- 
«« dant was not obliged to accept the ſtock ; wherefore the plaintiff 
< "ought to have ſpecified the hour when the tender was made, that 
4 ſo it may appear to be the laſt inſtant when a transfer could be 
made. Lancaſter (d) and Killingwortb. 2 0 % 2 Salk. 

P78 | | 23. pl. 31. 
= 4 -- + 12 Mod, 529, Ld. Raym. 687, Com, Rep. 116. pl; 81. } Salle Act 5. 
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„Marg contra. This being a perſonal tender need not be made 
e the laſt inftant of the day; but made any part of the day is good, 
„ and. differs from a tender made in{the abſence of the party, 
« which muſt be the laſt inſtant of the day, becauſe the party has 

< till then to accept it. 5 

% And the court ſeemed of the ſame opinion. 

This term the plaintiff had judgment without argument; and 
(a) Tin term te upon a writ of error (a) afterwards brought in the Exchequer 


i ene ee chamber, that judgment l nen 


Warren ver/us Conſett. 


Where nil IN an action of debt brought by the plaintiff in the court of 
_ « *y C. B. who declared upon an indenture by which he covenanted 
— wn” to transfer twenty-five ares, Fe. and the defendant covenanted 
2 Ld. Raym. that he would receive and pay for the transfer, &c. and bound 
2 Strs. 778, Himſelf in the penalty of 2800 J. to perform the ſame, and for 
Barnard, K. non performance thereof this action * was brought; the defendant 
ed m debet, to which plea the plaintiff demurred, and had 
e judgment in that court for the inſufficiency of the plea, for that nil 
debet is an ill 'ptea to this action; and thereupon a writ of error was 
brought in B. R. and it was argued, that this judgtnent was erro- 
- Firſt, An objection was made to the form of the declaration 
(viz.) That the plaintiff had not ſet forth, that he had done all 
things neceſſary for him to do, to intitle himſelf to this action, for 
he ſhould have alledged, that he had tendered to transfer the ſhares 
on a certain day, hour and plate, and that the defendant refuſed to 
accept them; he only ſhews, that he was ready to transfer them 
debito modo, but doth not ſay at what time or place, now where it 
is ſet forth as it onght to be, 47 4 certain time and place, and no 
perfor is there to receive it, the party muſt ſhew at what time of 
the day he was at the place; and how long he ſtayed there; tho' 
„ a refufal is ſhewn, yet it is not ſhewyn to be at that time. 
21 H.7-14 2. O%. Becauſe nl debet was adjudged no good plea, which is 
5 Rep,/22 © Erroneous, it being certainly a very good plea ; for where-ever mat- 
6 Rep. 44. a. ter of fact is mingled with a 3 7 0 or with a record, nil debet 
| is a good plea, as in debtSefore auditors, it is a good plea, 


Econtra. But on the other fide it was argued to maintain this judgment, 


' 


that nil debet is no good plea in this caſe; and the chief reaſon was, 

becauſe of the ſolemnity of a deed; now here the debt ariſing 
meetly upon the deed, and not on any collateral matter debors, in 
ſuch 7 the defendant ſhould have denied the deed, and bave 
pleade ſome other deed to avoid it ; for if he once own the deed, 


it is then. a good debt, and therefore ni! debet is no good plea to it; 
ng beides, 


* — — 
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'beſides, it is a Plea which includes ſeveral iſſues, and for that reaſon 
it is ill. 

It is no good plea to an action of annuity, nor to an action of 
debt on a bond brought by an adminiſtrator; it is true, it is a good 
plea to an action of debt brought for rent reſerved upon a leaſe for 

years; but the reaſon is, becauſe the demiſe is the foundation of the 
action, and the deed is only an evidence of the demiſe, and fo it is 
good plea to an action of debt brought on penal ſtatutes, and to 
tons of ebe brought upon awards, or to accounts before audi- 
tors; and the reaſon is, becauſe theſe are not the deeds of the par- 
ties, but here the. deed of the party himſelf is the very lien, and not 
any thing in pats; and the gift of the action is for payment of 
. 
* Fe bs no good plea to an action on a policy of inſurance, nor „ p. 108 
to an action on a bail- bond, tho! there is ſomething debors to bee 
done, to charge the inſurers and the bail. k : 
The court was divided in opinion, but ſeemed inclinable to re- 
verſe the judgment. e 
This was firſt argued in Hil. term 8 G. then in this tetm; 
« which argument ſee in Lord Raymond and Sir Jobm Strunge. 


— 


* 


Pennoire. verſus Brace. 
Noe It was ruled ia this caſe, that whete a writ of Gen is Writ of error 
brought by two, and one of them dies pending the writ, the . ine, and 


plaintiff in the original action, by entring a ſuggeſtion oh the roll, — 2 
that ot of the kinn ih ener is dead, e take Gut execution 15 319. 
on the judgment, without ſuing out a ſcire facias, either againſt b;us. 441. 
the heir or executor of the dead perſon. © e 5 Mod. 558 
| 12 Mod. 130, Ld, Raym, 244. Show. Rep. OS 


Flemming ver/us Parker. | 8 


HE plaintiff declared on four counts, and the defendant de- wk of in- 
| murred to one, and pleaded to iſſue as to the other three, and ui where 
the plaintiff Joined in demutter, and had judgment and a writ of 58.85 
inquiry, reciting a judgment d præmiſſis and that recuperare debet 
damnd oceafins privmiſirum ; and tow N was moved in arreſt of 
judgment, that a writ of inquiry would not lie on this judgment 
until woll proſe was entered as to the other ties hoes or a 
venire to try them; for then, and not before, a writ of inquiry 

might be had to inquire of the damages upon the judgment in de- 
murrer ; but in this caſe the plaintiff having remitted the damages 
as to the other three iſſues, before the judgment was entered on the 


| demurrer, 
1 
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demurrer, it was held good; — the maſter of the office affirmed, 
that was the proper ** of proceeding. 


P. 109. * Coathrorth & Ux', adminiſtrator of W. 8. verſus 


Where coſts © 


ſhall be paid cc 
by an admini- , 


ſtrator. 
cc 


| Shaftoe. 


ROVER. The plaintiffs declare that their teſtator JF. 5. 
8 Dec. 1718. was poſſeſſed of ten horſes, & fic inde poſſeſ- 


Friday 23 Nov. 


e ſonatus exiſtens eodem die & anno obiit inteftat. poſt cujus mortem 


23 Apr. 1720. Adminiſtration was committed to the inn, 


MW * Poeaque #8 Apr. the ſaid horſes were loſt; & eodem die & 


See Stra. 682. 


2 Stra. 785. ce 
Barnes 186. 
Andr. 357, 


. cc 


In cjement 


judgment can- 
not be entered 


ſion of the 
caſual ejector. 


pay coſts, unleſs he declares upon an actual poſſeſſion. 


. Detander.. 


= AN, 


upon confeſ. 4 , 


anno devener. per inventionem to the defendant, who converted 
them, &c. 

“ Not guilty ; and verdi pro de fendente. 

e Fazakerly moved, that t —_ might recover his full 
coſts. The difference is, where-ever an executor brings an ac- 


tion, and upon his declaration ſhews matter ſufficient to enable 


him to ſue in his own name, without ſtyling himſelf executor ; if 
a verdict paſs againſt him he ſhall pay ; but otherwiſe where he 
is obliged to ſue as executor, The plaintiff here might have de- 


clared on his own poſſeſſion, and the evidence would have been 


ſufficient : the goods being loſt after the. adminiſtration com- 
mitted, there was a poſſeſſion in the adminiftrator, which would 
have enabled him to have brought the action in his own name; 
ſo that the converſion is an injury to the adminiſtrator. Fall. 


verſus Delander. 


« On the other fide it was argued, that an executor ſhall never 
2 Lev. 


105, 3 Lev. 60, 375. 6 Mod. 9. See 2 Stra. 1107. Anar, 
35 
Cur. This point ought not to be now queſtioned, all the caſes 


were conſidered, and the point ſettled, in the caſe of Pauler 
Cooper verſus Beale. 


ejectment was brought to recover the poſſeſſion of the 
uakers meeting-houſe ; none of them would receive the de- 
and the meeting-houſe was never open but on Sundays, on 


which day the delivery of a declaration is not good ; thereupon. the 
Plaintiff took a judgment by confeſſion of the nominal defendant, 


and now upon a motion that judgment was ſet alide, becauſe in 
fact i it is the confeſhion of the * himſelf. 


A, 
_ # „ 


3 Holoway 


/ 
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Chief Juſtice, and by colour thereof getting ſome money from him, fov! practice. 


II day, why an attachment ſhould not go againſt them for com- — en 


becauſe in ſuch caſe the 


before the defendants ſhould be proſecuted 


-—_— 


05 Holoway verſus Thurſton. 5 


N an action on the caſe, &c. the plaintiff declared, and laid his The flat ute of 
damages to 400 /. the defendant pleaded the ſtatute of limita- — | 

tions, (viz.) Non afſumpfit infra ſex annos; the plaintiff replied, W. jo. 213. 

that he ſued out a latitat to take the defendant two years before the 8. F. 

action brought, for 1 50 J. and upon a demurrer to this replication, 

i was inſiſted for the defendant, that theſe were different actions, 

for no man would take out a latitat for 1501. and declare ad dam- 

num 4001. it is true, if the plaintiff had averred it had been one 

and the ſame cauſe of action, it might have been otherwiſe ; and 2 

ſo it was ruled by the court. 


F - 
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| PON a motion for an attachment againſt the defendant and Attorney was 2 

| | i | ered to an- 23 
| one Purcell, an attorney, for foul practice, and for oppreſſing for on imer. 4 
the defendant, by threatning to take him up. by a warrant of the rog:tories for =_ 


and a note under his hand to pay more for not ſending him to New- 

gate for a treſpaſs they pretended to be done by his wife; a rule 

was made for them to ſhew cauſe on ſuch a day, why an attachment | 
* ſhould not go againſt them; and upon that day they appeared and * P. 1 10. 
produced ſeveral 4 its, which were read in court, and by which | 2 
they denied the charge, but not poſitively and directly; and it ap- | | 1 
pearing by the affidavits that the fact was done by the wife, there = 
was no colour to procure the warrant of the Chief Juſtice againſt 

the huſband; and it farther appearing that the attorney had endorſed - 
this note to.another, on purpoſe to load the defendant with an ac- 

tion, he was ordered to ſtand committed until he ſhould anſwer in- 

terrogatories, which were to be filed in four days; and afterwards, 

in anſwer to the interrogatories, he ſwore off all that was charged 
Againſt him, for which he was indicted, and convicted of perjury, 
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Cæſar verſus Holt & al. 
X Rule was made for the defendants to ſhew cauſe on ſuch a Reſcous, — 


mitting a reſcaus, &c. and now they ſhewed for cauſe, that ſuch be granted be- 
attachments ought not to be allowed upon its of a reſcous, fore return of 
By : the writ. 
parties might be taken into cuſtody before 8. P. 2 Bar- 
the writ is returned; therefore the ſheriff ought to return a, reſcous — k. 3. 
for it; and the court * tos Pol % 


Vor. VII G g 


1 — ea; 3 >. 
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of that opinion, (2 ) That the ſheriff ought to return the writ, 
which, op falſe, then the plaintiff hath an action againft him; but 
if the return is true, then the action lies againſt the reſcuers ; there- 
fore if an attachment ſhould” be granted on an affidavit of a.reſcous 
before the return of the wait, the defendant . aa. no ras 
* the ſheriff fr a falſe fen. 
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Tem. Sand. Hill. 


Anno 9 . pen 


PTY De 


The King werfic The Mayer 400 an of Tregony. 
ON a motion for a perempt 


ary mandamus, the caſe was, 
that a former mandamys was directed to the mayor and 
burgeſſes of Tregony in Grnual, commanding. them, 
(vis.) Quod eligetts & Jer atts majorem, Gs. ſecundum 
e itatem ram, Oc. 

t was moved for a | ſuperſedeas to that mandamus, for that the 
45 way not good, becauſe it was directed to the mayor and bur- 
Hed to eleck and ſwear a 14 e Bake 5772 the power of elefting 

in the burgeſſes, ee in the mayor 
1 fo that the mayor, cannot 4 5A a return of this wiit as di- 
reed to him to ele&; nor the corporation as directed to them to 
 furar a mayor, ſo that if the burgeſſes ſhould make a return as to 
the ſwearing part, they would be uſurpers, and if they do not make 
4 return, they will be in contempt of this court. | 

- Beſides, it is incongruous for a mandamus to be directed to ol for 
a mayor not yet elected; therefore it being directed ta a perſon who 
had no power to act, it ought to be ſuperſeded, 425 the caſe of the 
OL, where fuch a ba was directed to the mayor 
and aldermen, Cc. when the power was v the mayor alane, and 

* that was adjudged in this court to be not oe 
Baut the court were all of opinion in 82 1 that they 7 to 
make a und, for the writ PRI: SEW, .Dued 4 & 


Ay | x) Jwrotis 


ST” LY 
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 fngula finguss, and to be the return of both, Gc. 


they proceed to an election of 2 mayor every year, on the Thurſday 
vert after Michgelmgs. day, and that the; mayor elected at that tin: e 
ſhall; cogtisue mayog until another is dul elected; and farther, they 
return, that the day of electdien being paſt, they cannot obey. it, and 
proceed 30 4 new election on any other day, than that very day ap- 
4 by the charter by which they ate 8cprperated, unteſs on 
death or amotion of the mayor. 
And now. the follawing ohioctions were made both to the writ 


and the return. 


c. is in the mayor alane; and tho the conrt was of opinion, that 
this writ ought not to be ſuperſeded before it was returned, becauſe 
if there is a fault, it might judicially appear before them ; yet when 
the oe appears upon She yery return itfe}f, the writ ought to be 

qua 
Nou thers..is a plain differenge between 3 writ to: ee, avg 
| 9 to ef a man into his office ; for the writ to elect may 
18959 to the whole body EXT BIFR'Ss of which the Mayor is 

1 2 writ Jo ſwear the perl 2 elected muſt be direged 

U the mapa 7 no other perſon hath authority to ſwegs 

w bi ry hes 4455 egen bat by ſpecial wards in the 

Þ ke and it would be very hard if this writ ſnauld be gogd, ba- 

Cauſe ſe F execution thereof 145 8 the parties te an infargia- 
* 9 EY ys an ear * 1 * had mes: N 

,..3t 1s, that they gouid not obey the writ, 

br e 1 15 11 of election of a mayor was lapſed, and that they 


nome by hn ta a new e lection, put upon the very day ap- 


* ter, unlels upon death ar amgtion of be 
lo 1 2 10 which jt was argued, * the da 725 vga, anly ge 


92 ang chat there could be no e they ſhevld pro- 

Gf an 175 op any other day, becauſe the writ of mandamus 
uſug}ly goes to fy 8p the e corparate,. for the take of ſucceſlian, 
Ugh e neceſſity. 


But they who argued for the return, ſaid d thete coplg be be doch 


neceſſity ein the preſent caſe, becauſe the corporation was full; 


therefore there was no neceſſity to elect on any * other day than on * P. 13. 


that appointed by the charter; belides, if the return is not true, it 
ought to have been + traverſed. | 


I 


ur atis cu dun autboritatem weſtrom, it * Gall * taken W * P. 112. 


Then they returned, that Tregony is 4 boraugh incorporated by Retorn of 
letters patent of King, James the Firſt, by which it is provided, th. 41 


And figlh as to the writ, that it was directed to the mayor and —— 
burgeſles to gle and (wear a mayor, where the power of ſwearing, 


. F See Stat. 
he court was of opinion, that the writ was good upon 2 rea- 9 400. cap; 
ſonahle conſtruction of the words reddendo 2 fingula Angulis; for it is Doria. 


en to the body cor porate, who hath the inheritance as to the + 
election 


2 
. - . 
=. 
5. 


eleQion' "if EE TT II. e to 173 who Pech the ſpecial 
power as to the Twearing a mayor, it being that elgetts & furatis 

cundum authoritatem veſiram. 

Now all thoſe to whom the writ 1 directed, are to do ſomething, 
for they ate all to be preſent at the ſwearing a new mayor when I 
oath is. adminiſtered to him, which is uſually done by the to 
_ clerk, and ſo far they may be faid to have a power to ſwear Hi 
eee the mayor is preſent, and ſo are the burgeſſes at that time. 
ITahen as to the return it is likewiſe good, for though it dan 
We” = been ſaid that the day is only directory, yet it is clear by the charter, 
OT ri that they muſt chuſe a mayor on the very day therein appointed, 
. e 4. which is on Ti ue/day next after Michaelmas day every year, and that 

| he'muſt continue mayor till another is choſen, ſecundum Jormam 
literarum patentium ; now it cannot be ſaid, that a mayor choſen on 
any other day was elected ſecundum formam aur . 
for aa reaſons it was adjourned. See 705 127. 
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efron tt! 
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Atwood verſus beach. 


Sei. fa againſt UDGMENT was had againſt the rincipal, and a ſe fa. 
me bait of J was brought againſt the bail of King, when his name 
15 name was was Thomas King, and after two nib1ls returned, the bail were taken 
Thomas. in execution; and this matter appearing now to the court upon a 
motion, the counſel for the bail prayed, that they mi ht be diſ- 
charged, which was accordingly done; ſed per curiam, if the ſcire 
farias had been returned ſcire feci, they could not be * e 
becauſe they might have Tage this matter in abatement, ] 
s caſe of (a) Day and Guilford, which was tenant for life, pen Sy 
—— is © to his ifſue in Tail, the SPI, for life acknowled ed a ſtatute, and 
. died; then the cogniſee brought a /cire" facies 5 againft the heir, who 
© was the iſſue in rail, and de e le returned ſire feci; and thereupon 
*  ...._.. jadgment- was had againſt him; and being turned out of poſſeſſion 
of the lands by virtue of that judg ment, be brought an ejectmept, 
Ge and it was adjudged, that hs Sik bound I the execution, and 
that he had no remedy either by ejectmept, ot by ® writ of error, 
or ant  querela; or by any other means, but only by action 
againſt the ſheriff for a falſe return, (if it was ſo,) becauſe it was 
- bis own fault by not pleading to the ſeire facias, (viz.) That he 
was the iſſue i in al Wm the ſheriff had returned him a . 
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The King verſus The Mayor of Tenterden. 


Rule was made for the mayor to ſhew cauſe why an informa- Toforwation 
tion ſhould not go againſt him, for taxing ſeveral perſons 9 
fived out of the corporation to be contributory to the building a who did nor 
bridge, and other charges within the corporation; who ſhewed for lwe in — 
cauſe, that tho the perſons thus taxed did not live within the cor. Pte. 
poration, yet they dwelt within the liberties thereof, and were inti- 
tled to the like privileges of thoſe who lived within the corporation ; 
one whereof was to be exempted from all taxes in the county at 
large, ſo that it is reaſonable they ſhould be contributory to the 
charges within the corporation, when they had the benefit of the 
privileges thereof; beſides the tax now in queſtion had been paid by 
ſuch out-dwellers time out of mind. | 
Bat the court directed, that this matter ſhould be tried upon an Curia. 
information, and that for two reaſons ; the one becauſe a ſingle per- 
ſon-might not be able to conteſt this matter in an action againſt the 
whole corporation; and the other becauſe if a verdi ſhould paſs 
for or againſb ſuch ſingle perſon, it would not end the conteſt which 
might happen againſt the reſt, | by 


Hodgkins verſus Corbett. 


IBEL in the ſpiritual court for theſe words, Thou art à Prohibition to 
L cuckoldy old dog, call down the bitch your wife. the ſpiritual * 
And now upon a motion for a prohibition, the ſuggeſtion was, words upon 
that there is a cuſtom in London to puniſh whores by carting and the cuſtom of 
. whipping them; and that the ſaid words are actionable there by the . 

cuſtom of the place, and avers, that if the words ſet forth in this 
libel were * it was in London, in the pariſn of, Sc. and tho 
the plaintiff might have a remedy at law againſt the now plaintiff 
in the prohibition, for ſpeaking the ſaid words, yet he had exhibit- 
ed a libel, '&c. and upon this ſuggeſtion a prohibition was granted; 
* and it was now moved for a conſultation; for admitting theſe « 
words were ſpoken in London, yet they are not actionable there by 
the cuſtom of the city, becauſe the cuſtom extends only to ſuch 
words which are direfly defamatory,. and not to ſuch which are ſo 
by implication ;. and to prove this matter, the caſes in the + margin + Cro. Car. 
Were cite. f ee e x 12 220 
The caſe of Houblon and Milner, reported in Lutw. 1042, was sid. 248. 
for calling a man's wife a common woman; and there was the like 2 Luw. 71042. 
ſuggeſtion, as in this caſe, for a prohibition, but it was denied, and * w 
a conſultation granted; and the reaſon there given is, becauſe the * 
„ Vor. VIII. . cuſtom 
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$# © 4 
% Eyre Juſt. 
uphn the fitſt 
argument 
ſaid, that 


2 Lutw. bad 
been denied. 


Stra. 5 5 p. 
Andy. 300. 
Forteſc. mat. 


347- 
4 Bae, Abr. 
"TY 521. 
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1. het words are not actionable b 
e the ſpiritual court muſt proc 


"cc 


4 Joie, tie up the former ſo as to make them relate to the 


* Mich. 11 V. z. Smith v. Smith, a libel was 
was granted upon a Tuggeſtion of 7 1 of Lands 


„ term, when they granted a prohibition ; for the words 
1 
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$6 F800 in the principal cis 
2 the Say Was denied. 


cuſtom of Londen extends only to calling a woman whore, and not 
to ſuch words from- which-it may be collected ſhe is ſo. 

« The words are uncertain, becauſe the huſband might be a 
e cyckold by a former wife, and not by the, plaintiff : 80 that if 
the cuſtom of Londen the ſgituin 


„ Noribey contra, The caſe in 2 Lutw. hath been (a). denied 
*'for law; 5 the huſband and wife libel for words ſpoke of 
© the wife: all the latter authorities are, that an action lies in 
* London for words tantamount to calling a woman whore: and 
* prohibitions have been accordingly granted. Hil. 12 Ann. Gibbons 
© v. Harwood. The plaintiff being a ſingle woman libelled in the 
« ſpiritual court for theſe words, /be it with child; a prohibition 
© was moved for and granted upon a ſuggeſtion of the cuſtom, of 
“ London, tho' the ſame objection was made; for the words are a 
charge of the crime of incontinence, which makes the offender 
liable to puniſhment by the cuſtom of London. Paſeh. 1 Geo. 
B. R. Milbourn v. Povey. The plaintiff libelled againſt the de- 
fendant for calling her huſband cuckold : and there a prohibition 
was granted upon the ſame ſuggeſtion. _ 

* Pratt Ch. Juſt, If the uncertainty of the words is an argument 
why no action lies by the cuſtom of Londen, the ſame argument 
holds why they are not ſuable in the ſpiritual court. It is ver 
nice to maintain that no action lies unleſs for the word whore ; if 

the words import a charge of incontinence, they are n 


in London. 
the latter words, tall down the bite 


" 1 


As to the uncertainty, 
if. 
„ The caſe e of Gibbons v. Harwood is truly ſtated; ie pe in that 
* caſe Mr, Dee, common ſerjeant, fatished us : * an action lies i Li 
«London for any words that amount to calling 2 woman whore. 
Eyre Juſtice. An action lies in London for words tantamount, 
55 theſe words, 2 
and a prohibition 


And the court took time to conſider till the laſt day of the 

A a cer- 
tain charge of incontinency, which are actionable by the cuſtom 

of London, 2 Lutwv. 1042. is good law, for there the words were, 

Thou art 4 common woman ; which do Fer amount to c 

* whore. Milbourn v. Povey is a caſe i in po : 

the re Oba” was | held good, and 
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Lowther & Us. verſus Kelly. 


R. an the now plaintiff, being ſeiſed of the lands in Where a 
right of his wife, whilſt he was in Barbadoes, gave a letter een ao OY 
of attorney to W. R. empowering him to demiſe the land. who by miſe . 
irtus thereof, and of the power therein given, by indentüre in his bring an ac- 
he ſaid V. R. s own name, made a leaſe of an houſe to the defen- TOs 
ant, rendring rent to the plaintiffs, in which leaſe Kelly, the de- 
fendant, covenanted with the plaintiffs to pay the rent. 
Mes now in an action of covenant brought upon this indenture 
gwther and his wife, who were no parties to the indenture, 
8 e Cope aſſigned was, for non-payment of rent, &c. And the 
wife dying fince the laſt continuance, the defendant pleaded that 
matter in abatement. Verdict for the plaintiff, and motion in ar- 
reſt of judgment, | 
But it was inſiſted for the plaintiff, that the action ſurvives, by 
fag eſting the death of the wife Upon the roll; and this is by virtue 
the ſtatute + 8 & 9g W. 3. by which it is enacted, That where 4 8& gw. z. 
| thr are two or more Plaintif or defendants, and one or more of cap. 11. 
hem Hall die, &c. the writ or action ſhall not abate; but ſuch deat 
eing ſuggeſted on the roll, the action ſhall proceed, and therefore 
this 5 ples 3 in abatement ought to be quaſhed. 
* But the court would not quaſh it upon a motion, therefore the # P. 116. 
pfajatiff ſuggeſted this matter on the roll according to the ſtatute, 
0 oceeded in the action. EET 
Te qucition upon the pleadings was, Whether the plaintiff 
| as maintain an action of covenant upon this indenture ; and it | 
i rgued that he could not, becauſe he was not a party to the Cv. Lit. 52. 
a meer ſtranger to it; and the reſervation of the rent wass 
ffranger, and ſo was the.covenant to pay it; and fuch a cove- Dyer 11 | 
tat ooo nnot-be.good to one who is no party to the deed. _ . 
Therefore be who bath a letter of attorney to act for another, if terwardy ad- 
he makes a leaſe in his own name (as was done in this caſe) ſuch "___— ne 
aſc i is void, for it ſhould be made in the name of him who gave ,, N 
N & power and commiſſion to adi in his behalf. „2d. Raym. 
15 is true, in a deed-poll there may be a covenant in behalf of a 2 * 
_ third perſon, but not in an indenture; therefore where there is a 9 Rep. bo. 
W 5 petween A. and B, that ſuch a ſum ee all be Moor 818. 
C. this is not good. KR l Le. 
1 this being a 3 or n in an indenture; no man 448,450,453: 
advantage of it but he who is a party to it. 
1 3 maſter cannot have an action againſt the ace for 
biring his ſervant to work with him (the L e without ſhew- 


ng that = % was made wth bim (the plaintiff). 


44%: 


| oho. 1 ; 8 | So. 
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2 Cro. 653. 80 whine the cattle of the maſter were ſold by his ſervant, and 
2 bond taken in the ſervant's name for payment of the money, but 
to the uſe of the maſter, and he brought the action upon this 

x Lev. 235. bond; adjudged that it would not lie, becauſe he was no party to 


i on 738. the bond, for he could not releaſe it. 


— 


80 wheee one Parry was indebted both to the plaintiff 280 the 
N defendant, and V. R. was indebted to Parry, and the defendant 
WEE promiſed, that in conſideration Parry would permit him to ſue 
the ſaid W. R. he would pay the debt due to the plaintiff; and 
upon an action on the caſe brought on this promiſe, and on af- 
fumpfit pleaded, the plaintiff had a verdict, but could never get 
judgment, becauſe he was a ſtranger to the conſideration ; and in 
this caſe it was laid down for a rule, that no perſon ſhall recover 
upon an agreement, but he who is party or privy to the conſidera- 
tion thereof. 
Therefore where a man promiſed che father to pay his daughter 
* p. 117, 4%. at or upon her marriage- day, and ſhe afterwards * married, and 
1 the huſband and wife brought the action for the 40 J. adjudged, that 
it would not lie, but that the father alone, to whom the promiſe 
was made, ſhould bring the action. 
Le On the other ſide it was argued in behalf of the plaintiff, that 
* there is no reaſon why a perſon with whom a covenant is made 
e ſhould not be intitled to an action for breach thereof, tho' he be 
* no party to the deed. The rule of law is, that no perſon can 
te take an eſtate in preſents, unleſs he is a party: and yet if ſuch 
< intereſt paſſes by way of uſe, he may take without being party.“ 
There are many reſolutions in parallel cafes to ſupport this action; 
*;Vent. 318, as for inſtance, the caſe of * Dutton and Ingram, which. i is reported, 
2 Lev. 210. in ſeveral books, and was thus: | 
T. 10 Z e plaintiff declared, that his fubercin-lew being ſeiſed in 
fee, &c. and being about to fell timber to raiſe a portion for his 
daughter (who was the plaintiff's wife), the ſon and heir on whom 
the lands would deſcend after the death of the father, promiſed the 
father, that in confideration he would forbear to cut down the 
timber, he the ſon (the now defendant) would pay the daughter 
1000“. and for non-payment of this money the action was brought 
by the huſband and wife, and they had a verdict and judgment; 
but upon a motion in arreſt of this judgment it was objected, that 
this action ought to have been brought by the father, to whom the 
| promiſe was made; to which it was anſwered, that tho the pro- 
miſe was made to him, yet he was not concerned in the merito- 
rious act; and that there being ſuch a nearneſs of relation between 
the father and the daughter whom the plaintiff had married, that 
he the plaintiff is now concerned in ns 1 wat. en made to his 
| father-in-law. 
Lever v. So where the father of a young woman promiſed the father of a 
Rees. ö man, that in confideration he would ſettle ſuch a jointure 


on 


1 Are 1 N 


** 7 be Tbs father) 3 mote — 
marriage with the daughter ; in chis caſe it uns adjndged, that the 
Jo, tho' he was a ſtrangen to the promiſe: (fot that was made to 
ws father) might bring the action, becauſe. the meritorious act was 
by him, (viz) The marrying the daughter; but in the caſe | 
"of Moſon and Bourn before-mentioned, the plaintiff did nothing of f 
any uouble to himſelf, or of any benefit to the defendant. © 

go where the defendant promiſed the (who was a phyſi- See T. "AY 
2200 that if he ſuch a cure, he would give him {the 67). 
phy ſician) ſo much money, and fo much to his daughter: Adjudg- 
. 5 the daughter might bring an action for her money, tho 


4 ſtranger to the promiſe, and likewiſe to the conſideration, 
Trae the nearneſs of relation between father and daughter gives * Pp. 118. 
ber the benefit of the conſideration for her father's performance. 
Pratt Ch. Juſt. By deed poll a man may deviſe to or covenant 
e with another perſon; and an action lies: and yet there ar no 
parties to ſuch deed. _ 
Eyre Juſt, Every contract is made dnn parties: A Jetter 
*, of attorney may be contained in an indenture without making 
= the attorney a party, becauſe in that caſe no intereſt paſſes to the 
Wy W * wh 


9 . - 


92 


Smith Verſus Jones. 


| Ir practice of the court of King's Bench i is, for the plaintiff p;ror in the 
-- in ejectment to deliver a copy of the declaration to the tenant Exchequer- 
io, poſſeſſion, or to his wife, with an indorſement in Engk/b of the amber will 
Tubſtance of tuch declaration, Ge. and if the tenant doth not ap- juignens h 
pear in the beginning of the next term, then upon t made of r 
the. delivery of the copy of the declaration (affixed to ſach affida- fan 8 
vit), and of reading the indorſement, or of -acquainting the tenant 
| bg ge cor the court will make a rule for the tenant 
tu appear. and plead on a certain day; at which time, if he appears, 
he myſt; by his attorney file common bail, and enter into a rule to 
_ -contels. leaſe, entry and ouſter, and leave it at a Judge's chamber, 5 
2nd give notice thereof to the — for the Plaintiff, that het may 


| {Bla the e i po „ doth-not appedt; nheo hr ls 
| rr and to pleat ju 
ment chy default ſhall be entered agarnf the caſual db. 
New in this caſe, a declaration in e delivered, and 
a cule made. for the tenant in poſſefſion to appear and plead, ich 
he (a) did, Ge. aud afiet wurde withdrew bis Your an 0 cee 1. 


ende iet gudty, and then withdrew bis ple: or whether the pleintif's, pre 
i e and when he came ae eee de va be uſed to — 2 


ſtruck it out of the R r int des 
WOO IT ſans time i ag nouce of 6 of ev rg the ame o n 


da. Vor. VIII. Ti Judgment, 


N 


up the paper- 


* 0 
*; 


rr 


* * 
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judgment, which the plaintiff entered againſt the caſual cjector; and 

now the tenant in poſſeſſion moved by his counſel to ſet aſide this 
judgment; the reaſon was, becauſe he might bring a writ of error, 
for no ſuch writ would lie on a judgment again/t the caſual egettor, 
therefore the judgment ought to be entered againſt the tenant him- 
ſelf; for wherever the defendant is in court, the judgment muſt be 
entered againſt him, and not againſt the caſual ejector; now here he 
was in court, for he appeared and pleaded to iſſue, and might come 


in at any time, and confeſs leaſe, entry and ouſter, c. And if the 


judgment had been entered againſt the tenant, it.had been better for 
the plaintiff than to have it entered againſt the caſual ejector, be- 
cauſe in ſuch. caſe the plaintiff will have his coſts, and will be enti- 


P. 119, tled to an action to recover the value of the * mean profits in da- 


F 


mages, which he can never recover by a judgment againſt the caſual 
ejector. Fa: ; TCL REL 
bs Thereupon. the court enquiring of the maſter- of the office what 
vas the practice of the court in ſuch caſes, both he and ſeveral old 
practitioners affirmed, that the practice was to enter judgment againſt 
. the caſual cjector, and that he had often denied to ſign judgment 
againſt the tenant in poſſeſſion, unleſs he had pleaded; it is true, 
he pleaded in this caſe, but afterwards he withdrew his plea, and 
tho he had pleaded, yet he is not a defendant till he enters into a 
rule to confeſs leaſe, entry and ouſter, for then, and not before, he 
is a compleat defendant, and may plead to iſſue; but whether he 
appears or not, yet judgment ſhall be entered againſt the caſual 
ejector; it is true, it is ſometimes entered againſt the tenant in poſ- 
ſeſſion, but that is by conſent of the parties, and upon a promiſe 
not to bring a writ of error. ä c | 
The. Chief Juſtice was of opinion, that there was no inſtance of 
a judgment being taken againſt the tenant in poſſeſſion for want of 
a plea ; that words of the rule are poſitively certain that judgment 
ſhall be entered againſt the caſual ejector. He was doubtful in this 
pong It is the right of the ſubject to give judgment by. confiſſion. 
It is likewiſe his right to bring a writ of error-upon ſuch judgment, 


- which right he cannot be deprived by a rule of this court, or by 
any other court whatſoever. | | 


Now the intent of the rule, for the tenant in poſſeſſion to ap- 


pear on a certain day, and plead, is only to bring him into court, 

that when he comes in, he may confeſs leaſe, entry and ouſter ; but 
not to ſtrip him of that right to which he is entitled by law, as it will 

if this judgment ſhould ſtand ggainſt the caſual ejector, becauſe no 


writ of error will lie in the Exchequer- chamber upon ſuch judg- 


This way of delivering an ejectment is in nature of proceſs to 


„ compel the tenant to appear in court, and was firſt inſtituted in 

4 the Lord Chief Juſtice Rolls time, and never queſtioned till now. 
here is a difference between appearing and pleading, and ap- 
i pearing and not pleading at all. drew" oi 


- Eyre 


9 


Term. S. Hill. 9 Georgii, 1722. 


„ Eyre was clear for the plaintiff, that judgment ſhould be en- | | 4 
hoy 1 againſt caſual ejector, but the other three were doubtful; | 
< ſo it was adjourned. | . 


The King verſus Inhabitants of the county of Surrey. 


1 PON a motion made to diſcharge a rule for an information Information? 
| againſt the inhabitants of the county for not repairing a Sad the 7 
bridge, it was alledged, that the pariſhioners of Mitcham in l repairing 3 
county ought to repair it, which they had done time out of mind; a bridge. = 
it is true, that pariſh had obtained a verdict againſt the county, but 
it was by ſurpriſe ; * for by certificates and other records of the ſeſ- * P. 120. 
ſions, it will appear that this pariſh ought to repair this bridge, and 
that they had been fined for not repairing ; and that they had ac- 
quieſced under that charge many years. 1 
It was inſiſted for the pariſh, that admitting they had repaired 
this bridge, yet if they were not obliged ſo to do, either by pre- 
ſecription or tenure, they ſhall not always be liable; they cannot be 
obliged by preſcription, becauſe the inhabitants of this pariſh are 
not a body politick, and it is not pretended, that they are obliged 
by tenure. | 

To which it was anſwered, that an information againſt the county 
in general was the only way to try the right; for tho' this pariſh 
might not be obliged to repair the bridge, yet ſome other pariſh 
might, and ſince the county is prima facie to repair it, it is pro- 
bable that when the information is exhibited againſt them, the in- 7 
habitants of Mitcham to excuſe themſelves may ſhew who is obliged = 
to repair it; and the court being of that opinion, the rule was made | 3 
abſolute. 5 


Moſſe verſus Benne. Low 


a ] \RESPASS on the caſe againſt the defendant, for diſturbing where e. = 
the plaintiff in his common; wherein he ſet forth, that the defendant A | 
defendant had covered three acres of the common field with hurdles, 83 —_— 
and had encloſed three acres more, &c, ide, andgire Y 
The defendant pleaded, that the college of Newelme in the county me. fect = 
of Oxford was ſeiſed in fee of the lands in the declaration mention- dene. 


ed, and being ſo ſeiſed, made a. leaſe thereof to the defendant for - NS: 3 
life, and that he (the defendant) had a right by preſcription to have —_ 
a fair on the ſaid common every year on ſuch days in the year, 1 
and to have hurdles to keep and encloſe cattle there, and a right to 1 
ſo much of the ground on the ſaid common as would keep the ſaid „ 1 
_- Hurdles from fair to fair, and ſo juſtifies the enciging three acres˖ 
with hurdles, and the covering three acres cum cratibus prædict, 8 _ 


-and avers it to'be the ſame treſpaſs. 


And 


— ——— . IG ne i et <Y 4. 
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And poli d dethvrter to this ples, it was objected, that it was 
zu and! x t, becauſe a „ein in fee was lard in the college, and 


an late for life in the defendant ; but it was difallowed, for it is 
good reddendo fingula fingulis. 1 
Thus it was objected, that the defendant had juſtified the encls- 
ing three acres, and the covering three acres, but did not fay, that 
the covering was in alits tribus acris ; ſo that the plaintiff „ 
4 P. 121, declared for a diſturbance in fix acres; * the defendant had only juſt 
* . _ ©  -- hed in three acres, which the court held to be a fault incurable, 
and the rather becaoſe this being an action on the caſe for diſturbing 
he plaintiff in the enjoyment of his eommon, the defendant might 
how pleaded the general iſſue, and have given this ſpecial matter in 
mn oe A PEI a | | * 


Anno 9 Georgii, 1722 
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Sir Alexander Anſtruther ver/us Chriſty. 


Writ of error, N action of debt was brought in the Common Pleas upon 
odd 11 a contract for payment of money on South-Sea articles, at 
plaintiff o the end whereof the parties bound themſelves to each 
error put in other in ſuch a ſum, for the true performance thereof, 


bill” Fe. the plathtiff hed judgment. ee | | 
And now the defendant brought a writ of error in the King's 
Bench, and the plaintiff in the actron infiſted, that this writ of error 
: . was mo fuperſedens to the execution oh the original action, unleſs the 
plaintiff In error had put in bail according to the ſtatute 3 Jac. 

Now as to that matter, it is true, he did put in bail, but the 
- plaintiff in the originl action, excepted againft them as inſufficient ; 
and nothing farther was done in order to juſtify them, or to put in 

| +  ' biher bait; and eertamly he ſhall bot be concluded by the givi 
P. 122. inſufficient bail, as they on the * other Ide would have it; an: 
compared it & the eaſe of Revbe verſus P7ke, where after yo 5 
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dndant had put in bail, he moved that they might be diſcharged ; 
but it was denied. 
Now this being an action of debt founded on a contract for pay- 
ment of money; therefore by the very words of the ſtatute, Sail 
is requiſite on a writ of error of the judgment on ſuch aQion, 
otherwiſe that writ is no ſuper/edeas to the execution. 
It is requiſite on an action of debt on a nomine pænæ in a leaſe, 
tho” it is otherwiſe in replevin or covenant ; and the reaſon why it 
is not required of an executor, who brings a writ of error, is not, 
becauſe it is not requiſite in the original action, but becauſe they are 
ſuppoſed to be ignorant of the eſtate of the teſtator: 
On the other fide it was argued, that this writ of error was gconvs. 
a good ſuprrſeeas, and that it is not neceſſary to put in bail on 
ſuch a' writ, it being brought on a judgment obtained on a bond 
for * non-performance of covenants; for wherever the debt * 2 Bull. 5 ;. 
is not directly due on the bond, or any other agreement, but J. 227. 
accrues upon the non-performance of ſomething collateral to that 
on which the action is founded, there no ＋ bail is requiſite ; and t 2 Cro. 350. 
this is a bond for payment of money for non-performance of ah. IO 
cles; it is true, the bond itſelf is included in the very articles, but 
there is no material difference between ſuch an obligation and a 
bond or note, with a condition for performance of articles; for 
wherever the action is founded on the articles, there bail is not re- 
quiſite, and fo is 1 Lev. 260. Biddolph verſus Temple. 
The ſtatute requires, that where an action is brought on a ſingle Curia 
bill or bond, or contract for payment of money only, that in ſuch caſe 
bail ſhall be given, which implies, that it is not requiſite on any 
other bond or contract; it is true, this is a contract, but it is not 
for payment of money only, but to pay it upon non-performance of 
an agreement, and ſo not within the proviſion of this ſtatute, - 
But tho' bail is not requiſite to the original action, yet it muſt be 
given upon a writ of error of a judgment obtained in ſuch action; 
as for inſtance, if an action ſhould be brought in B. R. for 51, there 
bail is not required, but if judgment is obtained in that action, and 
a writ of error brought, cettainly bail muſt be put in. 
So judgment was given, that this writ of error was no fuel. 
Aae, unleſs good bail was put in. | 


* The King verſus Wiatt. NCD ISO DISH. - 
194 41 M e. «EPL Irie Perm 4 e 
-PON a motion for an attachment againſt the defendant, for Attachment 
publiſhing a libel againſt a doctor of divinity in the univerſity _— 
of Cambridge, and a rule being made upon him to ſhew cauſe ON, libel, &c. 
fuch a day, why it ſhould. not be granted ; he now moved by his 
counſel to "diſcharge that rule upon an @fidavit that his fault was not 
wittul, but merely thro” ignorance; that he had the libel from one 
Vo L. VIII. K K Croun- 


6 
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Crownfield, a printer in e ge; ; that j it was. in Latin, which the 
defendant did not underſtand, 155 that he did not know who was 
the author, otherwiſe than by a letter which he received from the 
inter, and which was now. annexed to his affidavit, by which 
fee it appeared, that one Dr. Middleton was the author; ſo that 
having ſhewed how he came by this libel, and having told all that 


he knew of the author, for hat reaſon it was inſiſted in his behalf, 

that the rule ſhould be diſcharged, and that the Pinar ſhould be 
proſecuted. 

But the ERA was continued on the defendant, until he mide out 

+ his allegation againſt the printer, who was therefore joined in the 

rule, that both of them might be before the court. 

(«) Lord For- In the next term Dr. G) Middleton appeared and confeſſed. in 

8 court, that he was the author of the book; and thereupon the rule 

an honourable was diſcharged againſt. the defendant and the Printer, and the 

aQtion io Dr. Doctor was committed till farther conſideration of the matter. 

| 3 * And within a few days afterwards he was brought into court, and 

Wiatt. fined 50 l. and bound to his good behaviour for a year, and 0 1 was 


Forteſc. Rep. Dr. Colbatch the ſame term, for 0 like e Me 


— 


201. 


* 1 
- - 


nn 18 - Goodrght 40 Opie, U, | 
Nes duty, le- N ejedment, upon Not guilty oleaded, the: jury Sund the . 
l fendant Not guilty as to part, and as to the other ore there 


ll not 


a ake by the Was a ſpecial verdict, the ſubſtance whereof was thus 
4 5 will - I The: teſtator being ſeiſed in fee of ſeveral lands, did, in We 


. 22. 
1 7 for Hernk, year 1705, deviſe. all bi ſaid lands to fue per ſans (naming them) 
4 185, _ and 7o their heirs, as tenants in cummom; that one of the ſaid deviſces 


4 
1 . 


3 P. 124. died two years. before the teſtator, .* who by another clauſe in the 
3 ſaid will, deviſed all his other meſſuages, lands, c. not therein 
1 before given, deviſed or bequeathed,. and all his money, houſhold 
goods, plate, rings, &c. and all his eſtate real and perſonal whatſo- 
ever of what, ere kind ſoever, to his two, nieces Mary: Buce 
1 be” and. 7 1 Opre,,the ir heirs, 36d os and adminiſtrators; that the 
3 ee 4 Din itbout making diſpoſition 3 the laid Mb part of 15 
—_—_ hands, ,other an b 17 laſt will as afor | 
{ * Soy gone The queſtion wa Whether the ſame ſhould Jelena to the peir 
_-©= . at 2 of the teſtator, a8 not being diſpoſed by him in bis life, be- 
_ - cul e the tie et bor c him, or. whether it ſhould paſs to B. and 
Cet ref es. by the latter clauſe of the will, as 1 : eftate 

\... . not. before. d} Wan the teſtator. 
Aeg J Th ſe. W —— for the leflar of the plaintiff, who e 

law, | ofilte 4 at. this % part of the lands ſhould deſcend, 5 

Fw 10 1 coul not paſk by any oſhibility to dhe firſt . 

| hal Ly before the teftator; therefore jt muſt neceffacily reve! 
hier by conſequence "muſt Geſcend to bis beir at law; th = 
Er 5 ; F | 171 4 


cx 
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th is no ES 5 i hath been reſolved, that a refduary legatee 
in a will ſhall carry the lands which have been before diſpoſed by 
the Tame will, tho” it ſhould happen that they cannot paſs to the 
_ firſt deviſee, either by reaſon of death or any other incapacity ; that 
wills are commonly guided by the intention of the teſtator, and that 
there was not a word in this will which ſhewed he intended theſe 
lands ſhould pals. to the re/iduary lrgatees ; neither is it pretended by 
chem, that he knew the firſt deviſee was dead. | 

"Now it is a ſettled rule in the conſtruction of wills, that both as 
to the perſons taking, and as to the eſtates which they take, all 
muſt ariſe from the intention of the teſtator, which intention mult 
be collected out of the words of the will itſelf ; now here are no 
words in this will which import that the teſtator intended theſe 
lands ſhould paſs to reſiduary deviſees. | I 

© This being premiſed, and it plainly appearing by the firſt clauſe 
of this will, that the teſtator had diſpoſed all bis lands, * therefore . co. Car. 
the words real and perſonal eſtate in the laſt clauſe, ſhall be in- 447, 449 
tended i deviſe of his'chattels real; for it is abſurd to ſay, that what. 
he had before deviſed'to one in fee, ſhould go over to another, 

Beſides, he having deviſed all other his real and perſonal eftate not 
before deviſed, there the word other is a relative, and. cannot refer 
to any lands before given, but makes that clauſe as ſtrong as if he 
had excepted the lands before deviſed, by. particularly naming them, 
becauſe there muſt be * other lands to ſatisfy that word, 'and which # P. 12 25. 
were not deviſed before; but the lands now in queſtion were de- 
viſed before. 

But admitting it to be the intention of the teſtator, that the fifth 
© of bis lands ſhould paſs to the re/iduary legatee, yet if the * A 408. 


_ wotds in the will are not apt for that purpoſe, thoſe lands will not 4 "1p 
and ſo it was reſolved in * Steed and Berrier's caſe. . Jo. 134. 


55 The caſe which comes neareſt this point, and which probably + All. 28. 
may ks | pbjefed on the other fide, is reported in + this, (viz.) . een 
The teftator deviſed a manor to T.S. for Ax years, &c. and . & Mod, 171. 
tefwards by the ſame will be deviſed all the ret of bis lands in 2 Ventr. 286. 
- Somerſetfhire, or elſewhere, to bis brother and his heirs; It was ad- mx 90 
Judged, that the reverſion after ſix years palled ; but in that caſe, 3 Wil. Rep. 
and ſome other of the like nature, it ap pears in the wills them- - i | 
ſelves, that the teſtators had other lia tes 1 o diſpoſe, and that they Lo 4 i 
uſed ſufficient and apt words to paſs them. Vest. 285. 

The ef was truly ftated e on the other ſide, (vis;) Whether Econtra. 7 

the Hieb part of the ns Thor s lands ſhould deſcend to the heit at N 
lw, or: paſs over to the refiduary deuiſees as not diſpoſed before, 
| becas ſe John Paine, one of the five deviſes, died in the life-time of 

the teftlator, and by conſequence it could not paſs to him ; but it 
ſeems plain, that it ſhall paſs to the reſduary deviſees by the daſt 
1 this will, becauſe at that very time when it was made, it 


% ct JON to a het perſon . 3. for it was then 


9 
1 Wy 


.the 


* P, 126. en of, not before * * ed; ſo 


. 


458. 


Lechs Pre. Bot 4 0 dle. brincipal matter, If beet ee 105 lie had 

90. by Ld. been deviſed to eben Pate (who died), remainder over, ſuch a re- 
maitider had been good, and ſo is Prin 108. . log. 4, and ſo 

Theuld this; abd'there is po objection àgainſt it, bur that it dot 


Chan, Mac- 
_ clesfield. 
Chan Prec. 
547. by L. C. 

J. Trevor. Hot 
11 Mod. 162. 


chan the'teftator had done in this will, yet that is not to be con- 


 nioney to one, and all the reſt of his perfotal ellen to another, and 
lega 


as, Pie. truſtee made by. the teſtaror, (a) but an heir is $ to fit in the feat + 


cord. in Ca Carth, 


12 deviſed”all his lands before 
ve Mons abd th 3 d Was lee, 
Pe == ju gent 2 — 


the 7 * of che e UF 2 1 not 8800 — of 7555 Paine, 
becauſe he was then dead; therefore it muſt neceffarily paſs by the 
laſt clauſe of the will, as the real gate which the teſtator then had, 
and which he had not diſpoſed before. 

As to the wort other, it is reſtrained to that yy clatiſe by which 
the teſtator deviſed his chattels, and cannot refer to a deviſe of his 
real eflate of any kind whiitſvever, becauſe it was a deviſe to the 
reſiduary deviſees and therr heirs; now it had been in vain K for the 
teſtator to have mentioned the word peirs, if he had not intended 
the lands ſhould paſs to tbem. 

And as to ſuch intention, it may x reaſonably be collected out of 
the words ef this will, that he did intend t ey ſhould paſs ; for 
otherwiſe he might eaſily have worded the clauſe in this manner, 
(viz.) And all other my real and per. 275 Mate not before- mentioned, 

at his intention ſeems to be, 
that if by any accident 1 5 his lands ſhould not paſs to the 
firſt deviſees, then they pak over to the ſecond deviſers, as a 
refiduum not 'before — 


And though probably a Here eight have uſed other words 


ſidered where his intention is fo plain; for if ;the form! is not good, 


yet his intention being clear, that will help the form ; but in this 
, caſe the whole will is good and formal, and there is no room to ob- 
je that it is not ſov. 

It is true, it was öbjerted by the Went for the pla tiff; that it 
is abſurd to ſay, that her the teſtator had deviſed 1 lands to one 
in fee, that they ſhould go bver to another; but this is miſrepre- 
fenting the caſe; for it is no otherwiſe to go ober than in caſe iy 
accident ſhould happen n, that they ſhould'nbt/pals to the £ firſt ſpec 
fick deviſee; "as if the. teſtator thould deviſe a particular ſum f of 


it mould happen that this 4957 
legatee, ſhall not the refiduary lrgater have it before the executor ? 
 certaintly he ſhall, ' and yet in that Teſpe& the executor hath the 
fame right to chattels as the heir hath to Lands; and 28 for caſes 
there ite none n pont. 

Ati! executor hath not we ſame right 18 al perſonal estate as the 
1 at 1aw hath to ladts, becauſe an executör is no more. than 


egacy could 25 pals to that 


' his anceſtor.” 


* 2 11 


appear in the will, that the teſtator had any, thing to dil le, Ty 
by the firſt clauſe ig his 2 
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The King verſus Mayor and Burgeſles of Tre- « p. 125, 
; | #4 " 1 4 / 
„ gony, &c. yr 


2 7 1P ON a mandamus directed to the mayor and burgeſſes of Tre- Mandamvs, 
| gony, to chooſe a mayor, and ſwear' him into that" office, they *© 10 wood 
"return that the borough of 9 was incorporated by letters patent , ty 
of King James the' Firſt, by which it was provided, that the mayor Made mus 
and burgeſſes ſhall for ever after proceed to elect a new mayor an the _ 8 
Tueſday next after Michaelmas- day every Year, and that the new . 
mayor thus elected, ſhould be ſworn by the mayor in being before 
he went out of his office, and that every mayor ſo choſen ſhould 
continue in that office till another was duly elected in manner as 
aforeſaid : and they farther returned, that the day of election ap- 
pointed by their charter being paſt, they could not proceed to a new 
election, unleſs on the death or removal of the preſent mayor, &c. 


It was inliſted for a peremprory mandamus, that they might pro- 
ceed to a new election, though the day for that purpoſe appointed 
by their charter was paſt, becauſe that day was only directory; for 


the mayor ſhould. be ſick on that day, or out of town, yet they 


* 


might proceed to elect a new mayor at any other time- 5 
here is a caſe. in * Rall, which was in Eafter term, 8 Car. in * Rol. Abr. 
B. R. between Hicks and the town of Lanceſlon in Carnwal, where 5'+ 
it was held, that if the King incorporates a town by the name of 
mayor and eight aldermen, with a clauſe in the letters patent, that 

upon the death or removal of any alderman, it ſhall be lawful for 
the mayor and the reſt of the aldermen within eight days after fuch 
death or removal, to elect another alderman in his place ; in ſuch caſe; 

tough, go clection be within the eight Jays, yet they may chooſe 

| Another at any time after, becauſe they have ſuch a power as inci- 
dent to the corporation created; and that afficmative power which 
they haye by the charter itſelf to chooſe whhia 6e days, &c. 
doth not take away that power which they have by implication as | 
incident to the corporation. "rs a. 261 © r 
On the other ſide it was e there being no exception Bcontra, 
taken to this return, it muſt therefore be agreed;-that.it.is good and 
3s to the other point there cannot be an election, bot on the very 

ay appointed by the charter, unleſs upon the death or removal of * 

V 
5 In theſe caſes of mandamuu, they are uſually granted to fill up * P. 128. 

gon; dat here the corporation is full, ſa there is no occaſion of 1 

going to a gew election of a mayor; now it being returned; that tie 

By of eleckion appointed by their charter being paſt, |they cannot 

proceed do a new election, unleſs on the death or removal of the 

Yor. VIII. So ent ns e 
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Term. Paſe 
2 pe; preſent mayor; if this is not true, then it ought to have been & tra- 


verſed on the other fide, and the mayor and burgeſſes might have 
taken iſſue, or have demurred; and upon a verdict or judgment on 
the demurrer, they might have damages and coſts as in an action on 
the caſe; and there being neither a traverſe or demurrer to this re- 
turn, this is a good anſwer why no peremꝑtory mandamus ſhall go. 

Then it was objected to this firſt writ of mandamus, (vix.) That 
it was not well directed; for it was to the mayor and-burgeſſes, to 
elect and fivear a new mayor; whereas the power of adminiſtring 


„ 


an oath is in the mayor only. | e OF .- 
It is true, a mandamus is not to be ſuperſeded without a return 
firſt made, becauſe by a return, the fact ought. to appear judicially 


before the court; but where there is areturn, as in this caſe, and it 


appears that the writ is wrong directed, in ſuch caſe it ought to be 


quaſhed. ; | 1 

The difference is very plain between a writ to elect and a writ to 
ſwear another into an office; for the one may be directed to the 
whole body corporate, but the other muſt be directed to him alone 
who hath power to adminiſter an oath, and no body can have that 
power, but by ſpecial words from the King; therefore this manda- 
mus cannot be good, becauſe the execution thereof would ſubject 
the perſon: executing it to an information, for uſurping an autho- 


rity where he had none. 


Cwia. : - + , Here are two objections made to this mandamus, (viz.) That the 


* 


©; 


” 15 


. 


another, and being ſworn in the preſence of another; 


writ is not good, and that the corporation cannot proceed to chooſe 
a new mayor on any other day, than the very day appointed by the 
charter. iran: | -* A ne Ah a 85 r mY "=, 
Tpbe objection to the writ is, that it is directed to the mayor and 
burgeſſes to ele? and fwear a new mayor, which is wrong; for tho' 


the mayor and burgeſſes are to elect, yet it is the mayor alone ho 


muſt -adminiſter an oath to the perſon, for the burgeſſes calhot; 
there fore this direction is wrong. 
But this may receive a very plain anſwer by a reaſonable conſtruc- 


tion of the tyatter "difl-ibutrvely in the mafffer as directed by the 


writ, the words being eligetis & juretis * ſecundum authoritatem veſ- 
tram, ſo that it is a writ to the body corporate to elect, they having 


the inheritance as to the election of 'a mayor; and it is a writ to 
the mayor, Who hath a ſpecial power to ſwear the perſon elected 


. #1. 'T 4 | * e 1 KY 
into the office, ſo that reddendo fingula fingulis, the writ is well 
directed. 3. of ) Bf 5 0140 17 SLA n i yo 0 e 

And it could not be otherwiſe, unleſs there had been two writs 


granted, the one to elect, and the other to ſwear the perſon elected, 


ſo that this being a miniſterial writ, is ſo far good; it is true, all to 
whom the writ is directed are to do ſomething, | (viz.) They ate to 


elect, and to be preſent when the perſon elected is to be worn; and 


there is no materjal difference between one man being ſworn by 
ſo hat thoſe. 


© % * 7 2 zh * 
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who are preſent when the new mayor is ſworn may ſo far be ſaid 
to have a power to ſwear him, for the mayor himſelf doth no more 
than being preſent, it being uſual for the roun-clerł to adminiſter 
the oath. | 
80 that the chief queſtion in this caſe i is, that where a certain day 
is appointed by the charter for the mayor and burgeſſes to proceed 
to the election of a new mayor; and that day being paſt, whether 


they dan elect on any other day in that year; and the court was of -e 3 9 A 


opinion they could (a) not, unleſs upon the death or removal of (4) — now 
the mayor in being; for if they ſhould elect on any other day, it is . 


not ſecundum authoritaten given by the charter. . 1. Where 
| the election 


For mayors or other chief officers ſhall not be made on the days appointed by charter or uſage, the corpora- 
tion ſhall not be 5 or diſabled from electing ; but may meet * on the day after, and proceed 


40 election. 


* 


And there can be no inconvenience, if they ſhould tay tl another 
40 appointed by the charter for them to chooſe a new mayor, be- 
cauſe it 1s expreſly provided, that the mayor elected ſhall continue in 
his office till another is duly choſen, which cannot be but upon the 
very day appointed, as aforeſaid; for where they have ho power by 

their charter to chuſe on any other day, their corporation ſhall be 

diſſolved rather than they ſhould make an election on another day; 

and this court cannot compel them to chuſe a mayor bn ay other 
% where there is a mayor already in being. 

0 a Fe mandamus was denied. 


928 


— ay ; 12 1 . . 4. ( 
„ wal * 


F oh NE court was (3) moved to ſay proceedings on * fa. Wrie of error 
1 bdrooght againſt the Sail, there being a writ of error de- 1 
pending 1 in the Encheque-chamber, p04 ' quer-cham- * 


| ber moved W 
ee 6 in he tu. ry r | 
ee | 


7 


* The, rule in the caſe of Mer verſus. Arthur, upon « motion in e P. 1 30. 
hi court in Eaſter- term 7 Georgii, was, that if the defendants in Cura. 
the Scire facias will confeſs judgment, and enter into a rule to pay 
the debt, or to deliver up the principal within four days after the 
7 ſhall be. affirmed, in ſuch caſe the proceedings on the” 
Serre facias ſhould be ſtayed; and the Chief dice was was of 1175 
nion, that the like rule ſhould be made in this caſe, "If 
Ar is true, the plaintiff in the Scire facids\ is to have judgment 
immediately againſt the bail, but he is tied up from ſuing out" exe- 
cation; until fo days after the judgment ſhall be affirmed, 'and then 
oh hon. payment of the debt, ot not rendring the principal, he is at 
liderty to take out execution, and by this means 2 would be 
ſaved on both ſides. 


1 


| Aldridge 
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Aldridge verſus Snowden. 


Bes laſt caſe, HIS was likewiſe a motion to ſet aſide a judgment againſt 
E the bail where the fecond Scire farias againſt them was re- 
turnable on the 13th day of May, and the writ of error was allowed 
on the ſame day, and notice given between 3 and 4 o'clock, the 
ſame day the bail ſurrendered the principal, and then judgment 
was obtained againſt the bail; and for an authority in point 
the caſe of Myer verſus Arthur was cited, Paſch. 7 Georgii, where 
it was reſolved by this court, that after a writ of error is brought 
on the prop judgment, the proceedings upon a Scire facias 
againſt the bail ſhall ſtay, and the bail ſhall have four days after the 
affirmance of the judgment, to render the principal, or. pay the 
cohdemhiation-money ; and upon the authority of this caſe, a rule 
was now made for the plaintiff to ſhew cauſe, &r, why the judg- 
ment ſhould not be ſet ande, and all further proceedings ſtayed, 
And upon another day a motion was made to diſcharge that rule, 
becauſe the bail ought to render the principal, Cc. on the very da) 
that the fecond Scire facias was returnable, otherwife the | plaintiff 
muſt have judgment, and it ought not to be ſet aide, © 
It is true, the 4 have bronght a writ of error on the very laſt 
day allowed by law for them to render the principal, and gave no- 
tice thereof about three of the clock in the afternoon,” but did not 
(e) Quare, if render the principal till (a) nine days afterwards, which cannot diſ- 
coey 0 de charge the bail, neither is it any foundation to ſet aſide this judg- 
| principal on ment againſt them. EE 


the very ſame 5 | 
day, ore. ent but however, it is certain that the ſurrender could het be made 
FN ola dps ered far ie phrpo pas wxpird, en 
* P. 131, #* The counſel for the bail likewiſe cited Myer and Arbus cafe to 
— tor Nur that they ought to be diſcharged, far in that caſe the ſecond 
| Scire facias was returnable 13 February, which was the laft*day of 
Hillary term, and notice given, that a writ of error was allowed 
two days before; and the phintiff intending to proceed on the, 
ſecond Scirr facias, was ſta r | 
„ It is true, the render of the principal on the day the ſecond Scire 
facius is returnable, would be too late, if the writ of error did not 
help it; but that being brought before the return of the ſecond 
Seire ſacius, the bail hath time till four days after the affirmance of 
the judgment, e per Bree ogy de aire ER 
_ 6 vered, "that this judgment was regular, and 
though, if the oz? had come before the return of the ſecond Stire 
Faridi, and moued the court that proceedings might be ſtayed againſt. 
them, there might have been ſome indulgence; but when they did 


* 


* 4 * 
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not not make = HET a after the judgment was ſigned, it eo eee - 


mot now to be ſet aide. 
* Pratt Ch. Juſt. Ap olication to ſtay proceedings againſt bail, 


« by reaſon of a_writ of error, brought by the principal, ought to 

« be made bees judgment ſigned; for uch writ of error of itſelf 

« is no /u uper ſedeas to the proceedings againſt | the bail. However. 
Karon the tircumitances of the cafe, fince notice was given of the 
<<Mowance of the writ of error, I think in reaſon and equity the | 
eren opght, to be ſet aſide Paying 8% _ Myer v. Arthur, Stra. 41). 

G. 

e . be bail 1 may ſurrender the principal at any part of the day of 


ge the return of the ſecond Serre 
He was of opinion, that it was neceflary. to move the court to Curia. 


proceedings; and if they could be ſtayed upon a motion, then 
41 the defendants paid coſts, and the plaintiff was put in as good a 
condition as if the motion had been made in time, the court may 

Ray the proceedings, thoug h the motion was made out of time, and N 
ane rather, becauſe it is az al the ball, who ought to be favoured 7 
us far as poffi we” 

; Pani to ap Juſt. Such ſurrender on the return, . of the laſt 
Scire facias muſt be made ſedente Curid. This judgment againſt 
— the ball is ſtrictly regular, and ought not to be ſet aſide. The 
"ſtaying the proceedings againſt the bail, when the principal-brings 

a writ of efror, is merely an indulgence of the court, even when 
3M. LY move in time. All the proceedings are paſt, for judg- 
ment is obtained. This caſe differs tlie common motion to 15 
28 proceedings on the bail-bond ; for that is never granted but 
by making the plaintiff ſecure of his debt if he recovers : for the 
ent on the bail- bond ſtands as a ſecurity for the debt. 


te When Proceedings againſt bail are ſtaid on a n made in | . 5 
Rn per time, if. the judgment is afterwards affirmed, the bail ate - = 


allowed out days to ſurrender the principal after fach affirmance. 

Then the court made a propo poly to ſet aſide the judgment, if 
_ the-bail/woula*be Pound to pay the debt abſolutely (without an 
, election to pr debt er furrender the 3 if the Judg- n 
3 Which wor or being agreed t to, the rule for Sg cauſe was 0 
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IlIk)!hbe King verſus Alexander John. 
Information 
in nature of a 


PON a motion in Trinity term laſt, a rule was made for 


; * the defendant to ſhew cauſe why an information in the 
for uſurping nature of a 2yo- warranto ſhould not be granted againſt 
the office of him, to ſhew by what authority he claimed to be mayor 
yu of Leftwithiel in the county of Cornwal. 5 | 


And in Hillary term following this cayſe was ſhewn, (viz.) That 
by the charter of incorporation, a mayor is always to be elected out 
of the capital burgeſſes, and to continue in his office till a new 
mayor is duly choſen; that the defendant, who is the preſent mayor, 
was never a capital burgeſs, and conſequently could never be duly 
| Choſen mayor out of thoſe burgeſſes, and therefore is no mayor, 
T The anſwer was, That he was choſen. a capital burgeſs in the 
year 1697, and that as many of the inhabitants as are. now living 

ſaw he was duly elected, excepting one Jobn Jobn, who now com- 
plains againſt him, and that having fo long acquieſced under that 

election, it ſhall not now be brought in queſtion, it being a ſtanding 

rule in caſes of this'nature, that they ſhall not be examined in ſuch 

remote degrees; for if they ſhould, then they might enquire whe- 

ther the defendant was a freeman before he was a burgeſs, and 
whether he was, a burgeſs before he was a capital burgeſs, which 

| I ² ( w x 

P. 13 3. * That the defendant was choſen mayor in the year 1706, and 
that the corporation for ſome differences arifing amongſt themſelves, 
did not proceed to any election of capital burgeſſes ſince that time, 

ſo that this borough wanted a ſufficient number of ſuch burgeſſes to 

| elect a new mayor, and for that reaſon the defendant had continued 

„ / ĩðͤ a | £33 

Curia. Tbe Chief Juſtice was of opinion, that the fact was plain, that 
e By the the defendant had been mayor of this place for (a) ſixteen years 
flat 9 Ann. together, which 1s a ſufficient cauſe for an information, fo that the 


cap. 20, No 


perſon who hath or ſhall be in an annual office for bne bar, ſhall be choſen into the ſame office the next 
year, &, * i ” as he ff. n 33 | 


rule 


13 
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rule was cone ne _— and the parties were left to try the right ö 
upon this information; though one of the Judges was of opinion, 

that a mandamus to elect a apitel burgeſs and a mayor, had been a 

— and proper method. 

eds a trial was had upon this Abenden EY à verdict 
was found for the plaintiff; and now it was moved to ſet it aſide, | 3 
and for an attachment againſt Jobn John, for not producing the *F 
corporation-books at the trial, according to a rule of court made for 2 
that purpoſe, with which he was ſerved, 
As to the firſt part of this motion, (vin.) To ſer af de the ver- 

dict, the court took time to conſider it, and that Juſtice Forteſcue 
would in the mean time conſult with Baron Price, who tried 'the 
cauſe, and report his opinion, who afterwards informed the court, 

that he had ſpoke with the Baron, whoſe opinion was, that the ver- 

di& was not againſt evidence, but that the proof was only by one 

witneſs, that the defendant was a c _ burgeſs duly elected, and 

that the evidence that it was not a due election was given by Jeb 

Jobn only, and no more, and that it was objected againſt his evi- 

dence at the trial, but the objection was over. ruled, and he (the 

Baron) was ſatisfied with the verdict. 

However, it was moved for a new trial, upon a ſapwettivn that 

this Jobn Jobn, who was the only witneſs againſt the defendant, 

kept the corporation- books from him, ſo that they could not be 
produced at the trial, he being ſerved with a rule of this court to 
produce them; and it was farther moved, that an attachment might 

be granted againſt him for a contempt ; and it was inſiſted, that if 

this verdict ſhould ſtand, a great inconvenience muſt neceſſarily fol- 
low; for it would avoid all the acts of this corporation ever fitice 
the defendant had been mayor; for if he was not a en ade, a 

then all the corporate acts done by him are void. 

The counſel on the other ſide argued, that this was a good Econtra.. 

verdict, and given upon good evidence, and ought not to be 2 P. 284. 

aſide, or a new trial granted, becauſe the judge who tried the cauſe 

was ſatisfied with the verdict, and reported that it was given on good 

evidence; and that to argue a tight from the long poſſeſſion of this 


wth 


office, when that right had been tried upon an information, and 
found. againſt the defendant, that he - mls no night, was a new fort % 
of defence, and a very ſtrange one too. ; 2 _ 
It is true, the poſſeſſion might be given in Wan -thas be bad 1 
a | right to vote as mayor, c. becauſe. every officer d „„ | _ 
. ſuch a right; but certainly his right to the office' itſelf « can never be | 
determined upon a trial of his right to vote as mayor. 
| It is true, there was a rule made for this Ju Job. to roduce 
the corporation-books at the trial, but as to that matter he hath # 
- poſitively made oath, that he hath not thoſe books, and chat he = 
doth not know who bath them, and eee is _ not be? in 8 —_— 
I rs ik ACT Wu | —_— 
is. 
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Cui. There is no rom for an attachment, becauſe this perſon hath not 

5 that wquld be againſt the report of the judge before whom this 

| trial was had, who was ſatisfied that the verdi& was not againſt 

evidence; ſo that nothing is offered for a new trial, but only that 

the long continuance in the poſſeſſion of this mayoralty ſuppoſeth, 

that the defendant had a right to be mayor, and the inconveniency, 

if he was not mayor, wauld be to avoid all the corporate acts done 

by him as mayor for many years laſt paſ . 

t is true, if the queſtion bad been at the trial, whether the 

; _ defendant had a right to vote, or not, or whether he had taken the 

: oaths or received the ſacrament within the time limited by the ſta- 

!tate, in ſuch caſe his being mayor de fadto, and a long acquieſcence 
ungqer ſuch a mayoralty would be a ſtrong oa $4 im; but 

WET. when the queſtion only was, whether he was duly elected into that 

': -  -office, that is a queſtion concerning the right, and in ſuch caſe the 

long poſſeſſion of the mayoralty, or the many inconveniencies that 

Would follow if he was not duly elected, ought not to be regarded. 

| So that this verdict being given on good evidence, and fo certi- 

fied by the judge who tried the cauſe, ſhall not be ſet aſide for any 

the rule was diſ- 


q . * P. 1 35. of the reaſons beſore - mentioned; and thereupon 
A charged, againſt the opinion of Juſtice Forteſcue, ho was for the 


p . 11 
E _ ; 4 . ov 9 
** \ * . : 1 e ” 
« (4.5 | , . LR : I $6" # if AE 3 , 
* 1 . . - 
1 Ning deren 1Arr n 
4 - 0 
- * 5 - L = 
- o 4 » # & : 


Tuformation " F* HIS was likewiſe a motion for an information in nature of a 

Quo warrants . 290 warranto againſt the fteward/ of a court - let, and againſt 

againſt a the bailiff and the conſtables for impanelling a jury not duly ſum- 

22 Woned, the bailiff being the proper officer to ſummon them, who 
0 _ pandling » thould be all freebolders, for ihey only have a right to be jurymen, 
la voc duly but there were none ſummoned, and ſix other perſons who had no 
1 ammoged. right being preſent in court, were ſworn of the jury, and fix free- 

1 holders being likewiſe in court, refuſed to be ſworn, becauſe they were 

' - net. ſummoned, neither would they ſerve with thoſe-who hed no right 

| to be of the jury, whereupon the ſteward: ſwore fix more; and the 

jury thus conſtituted by the ſteward, of twelve perſons who had no 

Tight to be jurymen, choſe the bailiff and conſtables ; this being the 

fact, a, rule was made for the defendant to ſhew cauſo why an in- 


formation e OLA IE 
Freebolders who ap- 


ſhopld'not. go-againſt him. 

And now he ſhewed for cauſe, that the f 
heated in court were duly; ſurpmoned, but that they refuſed to be 
ſworn of the, jury; whereupon. the ſteward ſwore à jury out of 


= Adſugh, perſons, who, were, preſent in court, which be infiſted' was a 
_- j of. the manor, and that this was. the conſtant courſe of chuſing 
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ſuch aach officers; ai ark 3 bo dangerous to make a precedent 

of trying the right of chufing ſuch men by a Nuo warrants. 
Here is no room for any complaint agaitiſt the conſtables or hailiſt; Curia. 
but if any, it is againſt the Award, and therefore a rule was made 

for him to attend, and to ſhew cauſe why an attachment ſhould not 
go; and the rule 'for the reſt was in the mean 9 05 e | 


4 
1891 


. The King wege Ae rather 100 Son. 


"HIS claſs zan in Hilary term 9 Geo. The Attotiley Ge: P. 136. 

neral moved in Egffer (a] term laft for an Habeas 575 Tadidlmene 
asg to the gaoler of the common gaol in the county of (4 IT 
Pembroke, to remove the bodies of Thomas * Abo the father and of Wales, and 
Thomas Abo the fon, from the gaol in (c) Pembrote to the keeper — — 
of the gaol in the county of Hereford, that being the next Engl, . * 1 
county to Pembroke, and likewiſe for a certiorari to be directed to 955 550 4 
the” proper officer 40 remover the indiftment found againſt them in % The rt 4 


Fales, and to the coroner of Pembrokeſtire to remove the inquiſition Hil. 9 G. 
taken by him upon the view of the body of George Martin, who The reaſon 


eee by the father and for in x barbärche manner, and deer mtr 1 
for which an indictment was found againſt them in Wales. der way "= 2 
cCeieive their 


is the nougty of Selon, the. nent -Roglih county acco the betete of 26 H. 8. c. 6. ſect. 6. 
1 118. Mad. Rep. 64. The county of Pembroke we ©. one of the antient Welſh counties. 
Cor. By virtue of that ſtatute we may grant ſuch certiorari: and we are alſo warranted 9 
dens e Mr, Harcourt's ſearch; as Rex u. David Davies, 3 Cat. 1. 
le There was no rule in com. Pembroke, in Eaſter term, Yarn ogy Mee 
0 See Lev. 118. Mod. Rep. 147. 


On Sato to ſet afide he Werder rule, it was ſaid, 5 Nr. At. reger Rs 
torney founded his motion upon the farate 26 H. 8. by which it is c. os. | 5 
enacted, that juſtices of peace and 7 gucl delivery in the counties FT 

| next ade oining to Wales, where the King's writ runneth, hear 

and determine all felemies, and their acceſſaries, committed in ales, 

or the marchers thereof; but this clauſe extends only to 2 

nber, and not to any of the antient counties in Wales. © SES 
- Beſides, the aforeſaid ſtatute was altered about eight years after lt 

was made;;-for by the ftatute 34 C 35 8. by which Wakes is 36 358. 

divided into twelve counties, and Ju ene to keep their * _ 

ſeffions in the faid counties, it was — . ho at thoſe Judge: 2 = 

hate” pleas of” the crown in as large a manner as the 5 in Weſt⸗ 9 

minſter- hall, and that they ſball enquire, hear and derer mine all cri- 

mi offences whatſoever committed within their ſeveral limits, and 

adminiſter common fuſtice 70 all the King's Subjetts. there, e 

to! nee of: England. 

So that F fubſequent ſtatute the defendants ſhall not be put 

dd their wia where, but only where the fa@ is ſuppoſed to be 

committed, ch in this daſe was in Frmbrobeſtirr; if it ſhould be 
* VII. Nao : "others 


* 


{ e 1 
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otherwiſe, then all. criminal caſes which the Jodges i in Wales ave 
wer to hear and determine by the ſtatute! laſt, mentioned, would 

de removed to England, where he who is pooreſt, either the proſe- 
cutor or the criminal, muſt ſuffer for want of oer 10 brivg and 


ſupport his witneſſes in an Engliſb county 
It might be for this reaſon, that a a indicted ! in Wales 


ought to be tried there. 
The court took time to conſider theſe ſtatutes, and declared, that 
if it was in their power, they would grant the motion made by Mr, 
Attorney, becauſe it was very difficult to have juſtice done in 
ales by a jury of Welſmen, for they are all related to one another, 
| * + 1 * and therefore would rather * acquit a criminal than have the ſcandal, 
15 that one of their name or relations ſhould be hanged ;. and that to 
ee man in Wales for murder, was like trying a "my in Scotland 
for high treaſon, thoſe 98 crimes not much gage in thoſe re- 

59 Miln ſpective places, FA 

Ad at another 4s. the court declared. that it. ! be better 
ki? T 1 8 to grant the habeas corpora. without the certiorari, for if both 
mould be granted, it would delay the proſecution, becauſe if the 
Aindictmeht ih in quifition ſhould be removed, they. come both into 
court the next wax and not before; and they muſt both be ſent 
© down by mittimus to the next aſſiſes in Hereford,” which would, not 
be till March following, ſo that the "defendants could not be tried 
before. that aſſiſes; but if the Attorney Genetal would enter a nolle 
peraſegui as to the inditment already found in Pembrokeſhire, then 
a a 5 defendants might be indicted hy, for. the ſame fact in Here- 


1 


ol the moſt ſpeedy method. 
(a) Quere,  , 'Thereupo wh a nolle proſe "gut was 3 1 an * habeas cor- 
'" whether :tis fora granted, and the. defendants, were indicted d tried; in the 


md. Tu county of. Hereford, and. both found guilty of murder ; but becauſe 


| immediately their I infiſted, that this was a. 9 257 the judge. who tried 
110 al the defendants would not give ſentence to execute them. 
Hooked: Whereupon the Attorney General moved in the beginning of 
| geol, or whe- Eaſter term, 9 Geo. for an habeas cunpora to bring up their bodies 
_ oy to the court, that they might receive ſentence. of death, and for a 
brought up cer figrati to remove the record, ſo that the court might have all 
. dither. _ before them to give judgment; all which was granted. 

And accordingly about a fortnight afterwards, both the father and 
fon were brought to the' bar, and their counſel o bjected, that their 
trial in an Engliſh, county, and by a jury of Engliſhmen, was a m/- 
trial; for if it was good, it muſt be by virtue of the ſtatute 26 H. 8. 
as aforeſaid ; but it could not be good by that ſtatute, becauſe it ex- 
tended only to thoſe counties which were lord/bips marcbers, and 
not to any of the antient counties in, Males, of which Pembrokeſhire 
was one, and there were ſeyen more, (via.) Glamorgon,. Caer mar- 


* Cardigan, F. e 2 e and Merioneth ; z it is 
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70e by that ſtatute, it is enacted, That the jufices of gaol-delivery 
In tbe counties next adjoining. fo. Wales, where the King's writ run- 
neth, ſhall hear and determine felonies, and their acceſſaries committed 


in Wales, or the marchers thereof; and that an atquittal of felony in 
any * 1 4 marcber ſhall not be a bar for any perſon indicted for « p |, 38. 
1 


» 
: 2 4 
*＋ A 
+ - \ 
l 


the ſame within two years next after ſuch offence committed, ſo that it 
ſeems. plain this ſtatute relates only to the ſordſbips marchers, who 
claimed ſeveral privileges, as to acquit criminals upon payment of 
fines, Fc. which was never claimed in any of the old counties. 

On the other ſide the Attorney. General inſiſted, that all Wales 
was comprehended. by that ſtatute, 26 H. 8. and it is fo explained 


to be by a ſubſequent + ſtatute made in the ſame King's reign, by k 34 &35 H, 


which Wales was divided into twelve counties, whereof eight were 
declared to be the antient counties as before-mentioned, and four 
other were made by the ſtatute 27 H. 8. cap. 26. (viz.)' Radnor, 
Brecknock, Montgomery and Denbigh. 41 ad bt: | 
But at the deſire of the priſoners, they had counſel aſſigned to 
argue that point, and, afterwards, one of their ſaid counſel moved 
1 a copy of the writ of habeas corpora by which the priſoners were 
temoved from Pembroke to Hereford, and likewiſe for a copy of the 
certiorari by which the record was removed, if any ſuch there was; 
and if not, then for a copy of the order by which they were 
brought to Hereford, be it what it would, fo that they might have 
the whole proceedings before them; but this motion was not 
granted, but the priſoners had a copy of their record- | 
And the caſe being appointed to be argued this term, Kettleby por the pri- 
counſel for - the priſoners inſiſted, that their trial in Hereford for ſoners. 
murder committed in Pembrokeſhire, was againſt a fundamental prin- 
Ciple of the common law, Which appoints that all trials ſhall be 
fer pares ; and that by neighbours upon a preſumption that vicinis 
70 vicini cognaſcuntur; ſo that this mult be a miſtrial at common 
This is a cauſe of very. great conſequence to the principality of | 
Wales, becavſe if a fact committed there might be tried in an Exgliſb 
county, then the richeſt man will always bring his cauſe to be tried 
there; and as it hath been already obſerved, the poor man muſt 
ſuffer for want of money to carry all his evidence thither, either for 
his defence, or to proſecute another; and no perſons are ſo well 
able to judge of the truth of what is ſworn, as the neighbours of a 
witneſs to whom he is known, ſo that by this means a powerful and 
rich man may procure ſuch evidence as to have credit where they 
are not known, when the ſame perſons might have no manner of 
credit by them who are their neighbours. LD Go 


* Tt muſt be admitted, that ſuch a trial could not be at common 


"aw, neither is it allowed by that ſtatute 26 H. 8. as they would in- P. 139. 


Iindate on the other ſide; and this may appear upon the reaſon. of 
. menen: 
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n | to the four counties taken our of Jrd/Mipe marchers. © _. 
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J. Ia former ages, when the Britains were drove out of England, 
and retired amongſt the mountains in Wales, they would frequently 
make inrodes in a hoſtile manner into England, their native country, 
to prevent which, the Kings of England gave large tracts of lands 

to ſome of their moſt powerful ſubjects on the borders, and theſe 
were called loraſhips marchers; and ſuch lands which the Kings kept 
on thoſe frontiers, or which reverted to the crown by forfeitpres, or 

otherwiſe, were called the King's lord/hips marchers, . 

But afterwards theſe /ords marchers ert g to ſome exttava- 
gant privileges, without any manner of right, therefore this ſtatute 
was made to curb them, and it n ned that very purpoſe ; 
this plainly appears by another * ſtatute made the very next year 
cap. 36, "by which . united and ann 0 0 England, 

and that all perſons born in Wales ſhould enjoy the fame liberties as 

the Enghfb, and that the laws and ſtatutes of this realty, and none 

other, ſhould be had, uſed and executed in Wakes, and divers hrd- 

up marebers were by this laſt ſtatute united to Eng counties, 

and others to Veiſſb counties, and the reſidue were divided into new 

and particular counties by themſelves, and thoſe were Brecknock, 
Radnor, Montgomery and Denbigh ; ſo that the eight old Fe coun- 

ties are not within that act, but only thoſe four counties which were 

cut out of the Hubi marebers, r. 

It is true, there have been ſeveral attempts made to bring trials 
from thoſe old counties to the next Engh/b counties, but ſuch at- 
tempts never yet prevailed ; yet ſo far they have gone as to obtain 
certibrarie to remove jadictments taken in this very county of Pem- 

broke, becauſe thoſe are declarations for the King, which be ma 
remous where he pleaſes ; beſides, the court of King's Bench hath 
been formerly of opinion, that they had power to, remove indict- 
ments out of thoſe counties, to ſee whether they were good, and 
that they might quaſh them if they were not; but that if they were 
ood, then to remand them back by mittimus into the proper coun- 


P. 140. des by virtue of thoſe very ſtatutes; but * the Judges were not te- 


ſolved, that indictments thus removed could be tried in the next 
Engliſh eounty ; yet after ſeveral arguments at har, ano 31 Eliz. 
Whether a cortioruri would lie to remove an indiftment out of 
Caernarvan, or not, the court would not determine it, and therefore 

that iodictment was tried in the proper county; and wherever an in- 
dictment wos removed, there is a guere how the court muſt pro- 

* 1 Roll. Abr. bend upon it; and in * Chedie's caſe, which happened anno ꝙ Car, 1. 
| which was an jndictment for murder und in Angles, and a 

33 certiorans" granted to remove it; the court declared that they were 


Cro. Car 


See 1 Lev. not yet reſolved, that it could be tried in an Engliſd caunty ; aod my 
Ling-. ho, Lord Chief Juſtice + Youghan, who was, a native of Wales, and 
mas may for cap reaſon be prefumed to have ſtudled the law relating to 
f Vaugban's that country, was of opinion, that this ftatyte 26 H. 8. related only 
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3 7 57 of that ſtatute upon which this queſtion, dath ariſe, 


Lg 


te, (wiz.) That the offence ſhall be tried in the. next Englith. county - 
\axtjoining to the lordſhips marchers, or other part o, Wales, where it 
was committed. e er Fe # p62 
Noe it is to be confidered, that Wales was originally a kingdom 
Of itſelf, after wards a principality, and ſubjected to England by 
King Edward. 1. anno 1282. and aftewards by the ſtatute of Nur- 
Hand, it was provided in what manner civil and criminal cauſes 
ſhould be tried there; and there is a clauſe in the ſtatute 27 H. 8. 
by which Malts was incorporated to England, that the ſaid ſtatute 
thovld not extend to derogate front any other act before that time 
made for the trial of murder or felony. committed in any lordſhip 
marcher, or in any county of England next adjacent. thereunto, 
* is an evident proof, that the ſtatute 26 H. 8. did not include 
nne e weben e e a eee 
As to that clauſe, (vz.) That ſacb offences ſhall be tried in the 
next Enghſh county adjoining to the ordſhips marchers, or other part 
V Wales where they were committed, there the word /uch is a 
relative; and it is in the enacting 24 of the ſtatute, and therefore 
muſt refer to ſome antecedent, which muſt be to {ome crime me- 
tioned in the preamble, and the words other part of Wales, where 
the offences Were committed, muſt be intended other parts, which 
| "df neither within the lordſhips marchers, or within the old 
'# * It is the opinion of my + Lord Coke, that all ſtatutes ouglit * P, 141. 
to be interpreted, ſo as the innocent may not ſuffer; and that to + Co. Lit. 11. 
"conftrue an att 5y reh, is the belt ſort of conſtruction, bepauſe it is Feb. 30. 
"ex wiſceribus cauſe ; but if this aQ ſhould be conſtrued, as the p 
Feentors wodl have it, then it would take away all juriſdiction from 
Wales, and make the ſtatute itſelf of no effect, for it would be ab- 
"ford and inconfiftent to exclude all Pals from a juriſdiction of try- 
ing offences by removing the indictments into Engli/h counties, when 
this very ſtatute exprefly gives a jutiſdiction to part; for it pro- 
-vides, That a elomes, and their EE mms. in the county * 
-of  Merwoneth, ſhall be enquired, heard and determined in the coup- = 
ties of Carrnarven or Angleſea, before the juſtice of North-Woles, 
"or his deputy, and by an mqueſt of Caernarvan and ghee: —_ 
Beides, by the efareſiih ſtatute of incorporating Wales. with z7 H. 8. 
England, it is enatted, That all perſons born there ſhall enjey all p. 25: 


- "Iiberties as other fubjefts of England do enjoys and it is certainly a 
very valdable Yberty and privilege for a map to be tried by his equals , 
Andi 7ergÞÞbours, Which iivlesc hath been enjoyed by the Fel ener 
\Hnce the making that ſtatute, which is pow above 100 years; and ' 
Suring ul chat titne there is no inſtance to be given of removing any 
trial from either of the old Welſh counties, to be tried in an adjoin=- = 


1 3 and it would be-very hard te make a precgdenʒt 
1 2 n 8 


N 1 | 7 18 
_ bor that purpoſe after ſuch a length of time. — 
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Exception to "The it was objchted againſt the record, (viz,), To the india. 
rn.” ment on which the priſoners were tried, the caption whereof was 
| | Phat the grand jury (naming them) were jurati & onerati ad in- 
quirendum pro corpore comitatus Herefordie, which muſt be of ſome- 
Hs arifing within that county; but here the * did not ariſe. i in 
that county, but in Wates. 

. Cur. contra. This is the conſtant 1 in indictments for 
1 foreign treaſons or felonies: and there is no difference, though in 
| ** the laſt caſe the offence in the indictment i is laid to-be committed 
in that county where the inquiry is; for the ſtatute of 26 H. 8. 

« c. 6, , 6. has declared that theſe. offences ſhall be inquired of in 
<< the fame manner and form as if the ſame ad heen committed 
2 within the ſaid ſhite. 1 

It was argued on the other fide, that though it was "the mda 


mental rule of the common law, that trials ſhould be had per pares 


& de vicineto, yet that rule will be of no weight when the manner 
'of trials is altered by act of parliament, as it was in this caſe, and 
that upon due conſideration and for the advancement of juſtice. 
Now as to this ſtatute, upon which the preſent — he doth 
P. 142. ariſe, it is as full as Words can expreſs it, that * the trial of a fact 
committed in Wales may be in the next Engliſh county ; for by the 
plain and poſitive words of the act, all Wales is included; it is true, 
100 6 H. 8. the brdſhips marchers are often repeated in this (a) ſtatute, and 
from 8 it is inferred, that it was mage to redreſs. ſuch; baſes 
which were 1 there. 2 
But it is „that this i is a . law, and made to re- 
dreſs all Fo) my as well in every county in Wales as within the Jord- 
ip marchers ; and there are clauſes in it which meet with my 
abuſe, as well within the one as the other. 
It is true, the lords marchers. did, pretend to have ſeveral privi- 
"Jepes and immunities which were. never. claimed by the reſt of the 
people in Vale and therefore this ſtatute, (which was made for the 
_ remedy y thereof) was penned with particular clauſes to meet with 
" thoſe Wilcke; as where they pretended to a privilege, that none 


of the King's miniſters ſhould enter into their territories; and a pri- 


vilege to pardon murders, and to acquit perſons who had committed 
(6) See the (5) capital offences upon paying fines, and that ſuch acquittal 
caſe of The ſhould be a bar to any ſubſequent trial for the ſame fact z and there- 


King 3 fore it was provided by this ſtatute, that no acquittal in the lord- 
f. ig.. hips marchers ſhould be a bar to a trial in an Eg county, if it 


eb. Rep. Was proſecuted within two years after ſuch acquittal, which clauſe, 
865 iy 725 though 1 it is general in the ſtatute, muſt be intended an acquittal by 


725 1% | Paying a (e) fine only; for this being a_remedial law, v was calcu- 
ed to meet with all the grievances io Walks, 


te) 80 12 — 49. g 8. cep 36-4 (is); None fall e put io hb fe for mater or er oY 


c " 


= — * : * 
* , * vw" F - 
F & - 


; 7 „ 5 
: x 
n * | e SY 

- x * *- 4 F ** 


A 


. 


wy CEE r 


* 


F "42 
* 144 = 


* = 
ee es. - od LCLAEIING 


Term. S. Trin. 9 Georgii, 1723. 


— - 
— 


The ſtatute 27 H. 8. which was made the very next year, com- 27 fl. 2. 
plains of want of juſtice in Vales, which is a proof that the ſta. Pr 5 
tate 26 H. 8. intended likewiſe all Wales, for 'indefinitum ægui pollet 
um verſale; therefore this act intended all the old counties as well as 

the lordſhips marchers. rope Tring 3 eee e 
And farther, the ſtatute 34 & 35 H. g. recites all Wales, and in 34 & 35 H. f. 
the faid recital there are theſe words, (viz.) Though the ſtatute 3e. 
26 H. 8. was never put in execution in the counties of Angleſea, 
*Merioneth, or Caernar van, it ſhall be uſed as law in them as well 

as in South Wales, GW. ers | | 
Now Pembrokeſhire is part of South Wales; it is true, no caſe * P. 143- 
comes up to the point now in queſtion; but yet for the reaſons 

before- mentioned, a trial in an Eng/z/þ county for a fact committed 
Fo oof © SR a SCF 5 
In that caſe of The King and Thomas, the defendant pleaded autre- 
forts acquit when he ſhould have demurred. to the juriſdiftion ; and 
the extrajudicial opinion of the Lord Chief Juſtice Vaughan in that 

caſe, is the only opinion againſt a trial in an Engliſß county, but it 
doth not appear what induced him to be of that opinion. | 
This ſtatute 26 H. 8. appears plainly to be made to enlarge the MOD 
King's juriſdiction, which was wanting in Wales, and for the ad- 
vancement of juſtice ; and therefore it ought to be conſtrued; fo 
'that all' the clauſes therein 'may ſtand together, and not that one 
mould make the other void, but ſhould be expounded by each 
other, for ſuch a conſtruction is ex viſceribus 'cauſee, as well as a 
conſtruction of the enaCting part by the preamble. _ 
Now in the enacting part of this ſtatute, it is ſaid, that juſtices 
of gaol-delivery in the counties next adjoining to the /or d/hips march- 
ers, or other part of Wales, may hear and determine all felonies 
and their acceffaries committed in Wales, or the marchers thereof, 
Which words other part of Wales can never be intended (as infiſted 
on the other fide) other part thereof which was neither within the 
the lordſhips marchers, or the old counties, becauſe there is no part 

-of Walks but what is within one of them. mn. 
And ſuch counties there were ever ſince Wales was united to 5 
England, as appears by the ſtatute 12 Ed. 1. called fatuta Walk, | 
where there are many good laws concerning the diviſion of it into 
counties'; and ſheriffs were there, which ſhews that it muſt 'be _. 
eee ens. 
It was the expreſs judgment of the parliament, aro 34 0 
35 H. 8. that offences Gn in thoſe ald cuunties might be tried in 
the next adjoining Enghf county, by virtue of the ſtatute 26 H. 8. 
aforeſaid; for by that firſt ſtatute it is appointed, that offenders in „9 
Merianeth may be tried in Salop, and ſo might thoſe of Angleſea o- 1 
155 ar van, though the act 26 H. 8. Was never yet put in execution = 1 
there; yet by the aforeſaid ſtatute it was declared to be in'force 
> ith well as in South Wales, which are general words 1 


r 


* = I ws = 


= 


— 


80 = by the faid fiarute 26 H. g. it was 5 — to 

- curb the lebendes of the lords marchers, and to prevent an acquittal 
* 1 x 44; by paying a fine to be a. bar to 4 proſecution, * of a criminal in an 
Enghfh county for a fact committed i in Wales, ſo as ſuch a n- 
tion was commenced within two years after the acquittal. 

The Lord. Chief. Juſtice Vaughan admits, that an exigent and 2 
capias tlegatum went into the antient Welſh counties ever ſince the 
feign- of Ed. 1. though not into the gorge s , marchers; and the 
teaſon was, becauſe they had no ſheritih e, ſaid, marchers 1 and 
as to the inconveniency of removing Udſes 2 liſh counties, 
there is none, as pretended on the other. fide, beca uſe. the profecutor 
is never 4 to remove the cauſe without good cauſe ſhewed ; 
but the K ay remove bis eaule. at. pleaſure. e 
"0" Pratt En. . faid, it ſeetned one of the cdeareſt caſes that 
ever was. 

1 * And (int. L. ). a as. is the caſe nc 3%; Rof. Ar. 1 395. 
1 ee and Cor Car. 3 "38 1. Tbe queſt gn there.. was. only, « 94, 395 

3 1 certiorari” would lie. We, have granted one: and. I thiok. = 
© are well enabled ſo to 12 for 5 5 5 will lie into Hals. 

Curia. All that can be ſaid for the 4485 hath been fully urged by 
their counſel, but the court is bound b Ae and plain words 2 
this act of irliament, the preamble w Perso e ang of 2 

lences in 2 which are general words, comprehend #«// 
Wales; aid in the enacting part it is declared, that 7 milchiets 
* all over Wales, but greater in the lordſbips marchers, ſo that it 

s plain the parliament intended to, give Tome remedy tc to.the whole, 
ho it might be c to the wiſchief, and 978 in as large a 
manner as poſſible. 

New thoſe general words i in the enactipg FAY Hall. never be re- 
Rrainsd by any words introducing: that part; for it is no rule in the 
erpolition of ſtatutes to confine 3 general words. of the enacting 
| part to any particular, words Aale, introducing it, or to any ſuch 

W. jones 164. Words even in the preamble itſelf; it is ttue, my Lord Coke com- 
Palm, 485. _ a conſtruCtion which agrees with the trenable, but not ſuch 
| as may confine the enacting part to it. 
7 Nag of the lame opinion, Was the Had Chef Juice Holt in 
Chambers's caſe, . who was tried here for a murder committed in 
arcelona in 9 who ſaid that trial was Zood»by, virtne of the 
Cro.Car.498, Pres 33 H. B. c. . though the caſe Was not within. the mib 
Wil Rep. excited 33 that, act. vo. 
| | e Juſt. The take reſolutign was Eis about two years ago 
1 Fir of 25 v. E pep the 5 OA 1 4 
= | PE er cue, 1 he like conftru zu 1 4. of 
= be. - 5 1 85 25 27 2. 0. 13. Tar Bo N 4 Rufford 8 G. 
a | , e 
A faid 4 was perſuaded this, Ay would be ſparingly 


=. executed, and weer aneh the,7 Julkice of the cauſe required It, 
3 1 ts | .___. therefgre 
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| 2 eee it E not de a conſequence,” _ no felon will be ever 


n 
7 


that this was a good t trial. | 
'Whereupon the court ordered, that the Priſoners. ſhould be | 


tried in the county. in Males. 


may be a good expoſitor of a ſtatute: but what was offered on the 
other fide is not properly a.preamble, but only introductive to an 


.--enaQiog, part of the ſtatute ;. beſides, there was a time when, there 


were no preambles to acts of parliament, and yet they were good ; 
and even at this time preambles are no more than recitals of incon- 
veniencies, . which do not exclude any other to which a. remedy 1 is 
given by the enacting part. f 17 ' 


againſt ſuch trials in an Engliſh county; but he being a native of 
Vl, might be prejudiced in favour of his country, and is notes 
were never reviſed e or deſigned by him to be printed. 


fact arifing there, as that an offence i in Mertenerh (hall be tr 
Angleſea ; and therefore it would be inconſiſtent to ay that the 


juriſdiction ould, be taken from the whole When it is exprelly 


iven to p: part; 95 anſwer is, that no jutiſdiction 18 taken from. 
Vales,. hecaple Nig ſtatute gives t the,King only a concurrent juriſ- 
Aion to have, the criminal tried in the next Engl % county at bis 


election: and the 1 21 W is plain, for the We Iſhmen had uſurped pri- 


vileges to which” y had nd manner'of, right; therefore theſe ſta- 


tutes ſhew that hey deſerved Lotrection, and in the enacting part 


all Wales i is included as well as the lord/bips marchers; ſo likewiſe 
where it is ſaid, that if / jurors in Wales (which words include the 


whole) did not act according to evidence, they ſhould be puniſhed 


by the preſident and judges by fine, &c. which, is ſuch a ſevere check 
oo Juries, that it would never have been enacted without ſome 


piece of "injuſtice or pirtiality notoriouſly known and” repreſyared © to 


the patliament! in, thoſe days. 4 . 
It is admitted that there is no precedent, in point fo ſuch trials | in, 
it Engliſh county, but the reaſon may be, becauſe! that ſtatute 34 


35 H. . tells us, that the laws were not put in execution ;; and 


for theſe reaſons, by the opinion of the whole court; it was adjudged 


7 80 that upon the whole it muſt be aimined; ne; E \preaiphle f 


” As to the objeQion, that part of Wales is en truſted Fick 2 5 0 ls of | 


brought up on another day to receive. ſentence, and accordin Ugly . 


they being brought to the bar, it was moved in arreſt of jadgment, 
that the court could not proceed to give ſentence, 'but obght to.be 


remanded into Herefordſhire, to receive” judgment at the affiſes, be- \ 


cauſe” by this ſtatute that power is given to the judge of affiſe who 
tried the cauſe, and to him only; but upon reading the ſtatute, the: 
words were, (vz.) That the Fiber ſhould be 310 and con- 


: _ demned, as if the fact had been committed in the next Engl! . 


county ; and certainly this court might paſs e * criminal 


| „ in an * county. 


* It is true, there is an e en opinion 751 my Lord Vaughan, * p. 145. 
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80 dhl motion was over - ruled; and thereupon ſentence was 
given, and a rule (2) of court wits made to the marſhal of the 


„P. 146. 
| eee Bench to execute the priſoners. on * Friday the 5th day of 
| (of This role who accordingly dv ee den a the common (þ) er 
rr q £ 
voſt ofa. Tris. of Gee KS ich wh God dy uns e = rx vor 
Sl. Tas en in Wy ts 2 Path | 
We | | | Y 2 2 
Fs ak The King verſur dene 
Certiorarj not ros a FOTO for a rerticrari t teanove af jaditment for 


granted to re- 


N u a murder committed in Ang/ſes, upon an '\afidavit that the 
dig ment for proſecutor. feared ſome partiality in als; and therefore that it 
monde ur of 1 m ht be trieck in the next Ez 9200 cobnty, for the defendant was 
bi, and had made ſome valuable pr nfs to the gentlemen of 
that county, as the proſecutor was infornied by Hts ſolicitot: there- 
upon 4 ruſe Was 40 for the defendant to ſhew cauſe Why a cer- 
t1orati (hould not 855 . x 

"And at another day it was lbewed for cauſe, 40 if trials Gould 
Be rethoved out of Wat into the next Eng/;fÞ counties upon ſuch 
_  Incertain allegations, there could never be any trials there. And 
* as fo [ing he was bailed; that could be no reaſon for the 
Þ ſecator to fear any partlality ; for the Tfendant was bailable by 
2 by the  coroner's. inqueſt, tbe fact was only found 
abck- Melly: and as to the preſents made to the 5 18 of the 
55 he, afedavit was only, that he was told fo by his ſolicitor, 
who probably tight tel! bit what was falſe ; A he ought to 
Th 4 | e cath of that matter, otherwiſe a certiorari ſhall not 

an 
Besides, in this caſe both the priſoner and the deceaſed were na- 
tives of Ballad, and bad no manner of antereft in Wales; fo that 
there is no elotir to fear any Partie, but that e win be 

Ren <qtfally iſtributed; * 

Coria, Where there 1 4 juſt” Tast 10 160668 the cott 10 believe "_ 
| tiality will be Were on either ſide, there the indiement ſhall be 
removed into an Engliſh caunty: but the truth ef that matter will be 
ſolpected, where it is upon the motion of either the priſoner or 
proſetator, and in ſuch caſe there muſt'be a full and clear afidavit 
to induce the court to grant a Fertrorars ; but where it is at the in- 
ſtance of the Attorney General in behalf of the crown, it ſhall be 
- granted without an affidavit 3 therefore this rule ſhall be ſet afide for 
Want of a ; rh fdovit, but the 88 hol have 225 to 


„ e e writ na 


- 


- 651 ; 
9 


2 - 
—— ä 


"Term. 4 Trip. 9 ; Georgii, 1723. 1 15 


93 * \ - | : , 
1 1 *" . 
. — ＋ ö * . , . * 5 9 - - ” 


- 
* 


. it 


* 


: o . of 
s * ae 


1 HET wn Ben ven Collins ; | ö | | ; | * P. 147. 


* ” I ns $/- I rw 14 — 


, 
* 
W 


A Writ ihe e coram vobis refiden. was brought on a judgment Writ of error 
given in B. R. and the queſtion was, whether it was a 4 2 * 


before it was allowed by the court. FJood ſay 
. was argued that it was not, becauſe this writ was different from X. 
other writs of error, for it is only that the judges would review ic loch, 
their own judgment; and being ſuad out of term, it is no Juper ſe- 
deas without allowance by the court in term-time. 


| Neither is any other writ of erroc a fuperfodens before it is allow- 
ei, becauſe it is taken out of oe court. to reverſs the judgment of 
another 3 and he who takes it out may keep it in his pocket with- 
aut giving notiet; for which reaſon MW oy ar. 
uch a writ of error ſhould be a ſuperſedea. 
I was ſaid, on the other fide, that this is as good 1 Fele _” 
the writ of error, had beem ſued out in term-time, for the law 
not fixed any certain or determinate tine for ſuing ont writs 
of error to reverſe the judgments of this cpurt' in the Exchequer- 
chamber; hut fach writs are always allowed by the ſecondary, as 
yell om of than as. Within; and a mote wah: — made in 
Ihe Cf Fee and rs other. Judges » of opinion 
two other were that l ca. 
ould! be bard; that. the execution of a j in this court 
ſhould be delayed by a writ of error all N for if - 
that r then any man may avoid the execution for 1 
Whole! vacation, at the, expence of no more than one chillig. 
ee is. eh fomne-rariance_ Hessees ©. ddt of cen of « . 
nt caram never reden. and other writs of error, for the one 
is directed to the juſtices of this court, and therefore ſhould be al- 


lowed by the can, bot. the other is deckel 9 the Chief Jodie 


anly. er 
-- Bat Jaſtice Eyre. was of another opinion z he cited the cafe of 
Hal s time, a9; n 


Lowns and Carter in the Chief Juſdice 
78 me indeed « foperſedear belece it was allowed, 

It is true, there is a difference. between this caſe: and other writs 

p 5 etrot 1 but the reaſon; is plain, for where writs of * error are * P. 148. 
brought in the Exchequer-chamber, or in the-Houſe of Peers, to 
reverſe the judgments of this court, qbey am dungs direRted de the 
Chief Juſtice alone, becauſe he is to certify the ard; but where 

| E Wenn 

Bess, chere ney yet was.» motion in a court. of Jaw 46 allow 

2 Weit of error, becauſe . N We FRO: 
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But admitting this writ is no \ ſuper;ſedeas before the „ yet 
tit is a good ſuperſedeas after it is allowed, as this was by the ſecon- 
Aber. 312. dary, abd before notice; and ſo it was adjudged in the caſe of 


3 Smith verſus Cave, in which caſe an execution executed was ſt 


Mod. 114. | N 1 
' 5 930}:21 
+ This . 


G roy The King verſus, The oper) of Cunitrige + t 


firſt this termg © > 


and afterwards —— determined in n 10 Geo, 2 14. burn, 1334. 
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h Mandamus to ANDA MUS: to th Aceto, maſters and en 


ano] Dr. I of iGambridge, to reſtore Dr. Bentley to the degrees to which 


degrees be he had been admitted by the Univerſity, and had been ſurreptitiouſſy 
de Unter degraded, (as was ſuggeſted),/ or that we, old Thew"'cauſe why 
Gity. — ſhould not be reſtored. 0 Nen 

2 Ld. . The eougſel for the Univerſity defired nian to ſhew an why a 
* pen nandamus ſhould not go, for that there were ſeveral old books and 
Forteſe. Rep. charters which were neceſſary to be inſpected before they could 


9 "the cauſe; and thereupon the time was enlarged for that purpoſe. 


177, =; And'upon another day it was ſor the Univerſity, that by 

3 Bac. Abr. virtue of. a charter given to them by Elizabeth} they bad a 

53% court of judicature to try and determine all matters ariſing within 

their juriſdiction, in which court a plaint was levied by Dr. Midale- 

ton againſt Dr. Bentley, and thereupon a ſummonse was ſent by the 

| beadle to the Doctor, Which he received; and ſpoke: contemptuous 

words of the court, for Which he was degraded, and from which 

: no appeal would lie, no more than a writ» of error would lie for 

| impoſing a fine by a temporal court, for a'contempt,” becauſe every 

court of record is entruſted with the final judgment 'of what ſhall 

be a contempt to their authority; therefore if an appeal or a writ of 

error would lie in ſuch caſe, it would put the trial of what is a con- 

P. 149. tempt “ to the diſcretion and judgment of a ſuperior court, and fo 

ſtrip an inferiot coùrt of that power which they have by law to 

judge what is a conternpt to them; whereas contempts of the au- 

thority of courts are undoubtedly to be judged by the ſame courts 

to whom the contempt is offered; which is the reaſon that a writ of 

error will not; lie on a ſentence for a maps, > to this court; but 
then it muſt be plainly proved. 

Now the ſame thing is done by ee ae ac indirect 
manner, as would: have been done by an appeal or writ of error, if 
that would: le but as an appeal will not lie for a contempt, ſo 
neither will a mendamus; for admitting this degradation had been 
ad libitum, yet a poral court could not grant a mandamus; it is 

like the of a recorder of a c tion who was removable at 
| with and being — moved for a . * it was denied. 


( 


. * 


Beſides 
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* Beſides the conſtant coumſe and cuſtom of this Univerſity, war- 
" xants a diſcretionary power amongſt them to confer degrees on ſome; 
and to. degrade. others for any contempt; and in this caſe they 
have done all they could to bring Dr. Bentley to an eaſy agreement; 
for after the firſt ſummons they ſent another in writing by their 
beadle, - but the Doctor's doors were then ſhut, and he would not 
be ſeen ; then they adjourned from day to day, on purpoſe to give 
Him. leave to appear, before they would ſuſpend him ; but when 
he coritemptuouſly declined, they firſt ſuſpended and afterwards de- 
graded him. % | | | 
Now, as a mandamus was never yet granted to admit a man to a 
degree in the Univerſity, after he had performed all his exerciſes, 
ſo there ought to be none to reſtore one after a degradation, becauſe 
degrees are arbitrarily given by the Univerſities, and ſo are degra- 
dations arbitrarily made; for if they ſhould by any means raſhly 
admit an unlearned man to a degree, they may upon better infor- 
mation degrade him, without taking a traverſe to the return of 2 
mandamus, which muſt be tried by a jury of lay freebolders. 
Beſides theſe degrees are but titles of honour and precedency, and 
give no * temporal right, and for that reaſon a mendgmus ought not * Lev. 119. 
to go; for if a knight ſhould be degraded in a court of honour, no 
mandamus would lie to reſtore him, which is a caſe in point; there- 
fore if it ſhould lie in this caſe, it would introduce a new method 
to evade “ the privileges. given by this charter, which was after- , 
wards confirmed by parliament ; and as it hath been formerly ad- 
judged in Calle and Litchfield's caſe, that a certiorari or writ, of 
error will not lie to correct a judgment given for a contempt ; ſo no 
mandamus ought to go, which is in effect the ſame. a e 
I it would be objected, that his degree doth qualify him for 
ſome temporal employment, of which he would be incapable 
Without it; now admitting that to be true, Pas ſuch em ents ” 
are only conſequential, and not directly incident to his degree, and 
therefore ought not to be regarded. © WE OI 
Aud if anether objection ſhould be made, (viz.) That the 
Doctor would have appeared by a proctor, but was not allowed fo 
to do; though this may be true, yet it is no objection of weight, 
becanſe it might not be the courſe: of their court to admit ſuch ap- 
pearances, and the Univerſities have a privilege to proceed according 
. to their own laws, as an encouragement to learning; and if they 
have proceeded accordingly, this Court will not interpoſdQG. 
Now, take the caſe as it ſtands upon Dr. Bentley s affidavit, there 
will de no reaſon to grant a mandamus, for he makes oath, that he 
hath appealed from the ſentence of the Univerſity court; which, if 
true, then there is another remedy for him to be reſtored, (viz.) 
By an appeal ; and where there is another remedy, a mandamus is 
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verſities, tha 


Moreover the Door made oath, that the Univerſity had no 


power to degrade him; if ſo, then he is not degraded for want of 


a ſufficient power ſo to do, and conſequently a mandamus ought not 
to-go, for it is impoſſible that a man ſhould be reſtored to his de- 
gree who was never degraded. + n 

But on the other fide it was faid; that the merits of this cauſe 


ougght not to be argued upon a motion, but upon the return of the 


mandamus, and for that reaſon it ought to be granted. 

All care ſhall be taken that juſtice ſhall be duly adminiſtered in 
the Univerſities; but if they aſſume an arbitrary power exempt from 
the juriſdiction of any other court of judicature, then they may do 
what they pleaſe without control; and where people are under ſuch 
a government, they are-in a very bad condition, _ 

But this court hath a greater regard to the learning of the Uni- 
n to admit the arbitrary ſentence of a Vice- chancellor to 


be final. 


* P. 151. * As to what has been ſaid, that the degrees in the Univerſities 


are only honorary; this is a miſtake, for they are blended with a 
temporal right ſo far as to deſerve a mandamus to reſtore a man 


degraded; it is true, this might have been a proper objection be- 


fore the ſtatutes of H. 8. and Car. 2. were made, which render a 


man incapable of a benefice, if he had not taken liis degrees in ſome 
Univerſity ; for before thoſe ſtatutes, ſuch degrees were only titles 


of precedency, and the allowing them, or a degradation, was no 
temporal advantage or loſs; therefore in ſach caſe the temporal 
courts had no reaſon to interpoſe ; and this may be the reaſon why 
the Univerſities degraded ad libitum, and of their conſtant courſe ſo 
c LY ab ing. a4 IE 8 

But this is no objection ſince the makipg thoſe ſtatutes, neither 
ſhall it be ſaid, that where a corporation hath admitted a man wil- 
lingly to his freedom, that they ſhall have power to disfranchiſe 
him, becauſe they do not like him; neither can the Univerſities 
give degrees to whom they pleaſe; and take them away ad libitum; 
and tho their counſel have objected againſt this mandamus, for that 
they have an exempt and abſolute juriſdiction amongſt themſelves ; 


tis ſeems to be a good reaſon why it ſhould be granted, though it 


might have been otherwiſe if they had ſhewed that they had a 
viſitor to whom an appeal would lie; for probably that might have 


excluded the ſuperintendency of this court; but to deny a degree to 


him who had performed all his exereiſes to qualify him for a de- 


geree, would be a great diſeouragement to learning; and in ſuch 
caſe this court would grant a mandamus to admit him, eſpecially 


ſince it is accompanied with a temporal intereſt. 


Fa admitting it ſhould be 'enaQed by ſome ſtatute that a man 
ſhould be incapable of ſuch an office, if he was not a night, ſhould 


not a knight degraded have a mandamus, certainly he ſhould, and ſo 


had Dr. Bentley in this caſe. 


7 
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Aſter the mandamus was granted, the Univerſity made this return, The retvrn of 

That the Univerſity hath been an antient Univerſity tems "ap 

<«. dont, Cc. and alſo. a corporation by the name of Chancellor, „P. 152. 

« Maſters and Scholars; that they have had the care and educatic n * 

& of the youth and ſcholars there; that they have had and uſed 

et the right of conferring degrees on any perſons whom they pleaſed, 

« and the ſame perſons ab eiſdem gradibus (propter contumaciam 

« vel aliquam aliam juſtam vel rationabilem cauſam) ſuſpendere vel = 

« geprivare ; that a court was granted by Queen Elizabeth to the 3 2 

e Univerſity to be held before the Vice-chancellor for the time AY 

« being, or his deputy, and to have cogniſance of all pleas, &c. 

<. except matters of freehold and felony ; that the privileges of the 

% Univerſity have been confirmed by act of parliament; that Doctor .; El. c. 21. 

„ Coniers Middleton levied a plaint in the ſaid court againſt Doctor 

% Bentley in a plea of debt for 4 /. 65. (they both reſiding within 

b the ſame Univerſity) ſecundum conſuetudinem curiæ, and prayed 

« proceſs; ſuper quo, at his petition, the court awarded a proceſs 

ad compellend. prædidt. Ricardum Bentley ad apparend. coram the 

* Vice-chancellor or his deputy ad prox. cur. quod quidem decre- 

« tum, the 23d of September 1718. fuit deliberat. Edwards Clarke, BZ 

ee beadle of the court; that the ſaid Edward Clarke acceffit ad dic- 1 4 4 

e tum R. Bentley & gſiendit dictum decretum_; et ſuperinde the ſaid A 

« 23d of Sept. the ſaid R. Bentley having diſcourſe with the ſaid 

. © Eqward Clarke. concerning Doctor Gooch being then Vice-chan- 

<« cellor; ſaid that the decree. was unlawful and unſtatutable, & 

e quod naluit illud obedire, that Doctor Gooch non fuit ipfius judex 

« & Pulte egit, & alia verba contumelioſa propalavit, & diftum' de- | 23 

cretum de manibus Ed. Clarke abſtulit; that at the next court 1 

Doctor Middleton appeared and declared in debt for 4-65. ſe- - 4 
fecund. confuetud. at which court the ſaid Ed. Clarke quaſdam de- 

r poſitiones exbiburt; to the regiſter of the faid contempt and diſobe- 

dience of the ſaid R. Bentley ; that thereupon the Vice-chancellor, 

% with conſent of ſeven Doctors of the Univerfity; who wete heads 

« of colleges, declared that the ſaid R. Bentley pro cuntemptu illo 
« ſuſpenſus fuit ab omni gradu. ſuſcepto titulo & jure, and he was 

*-accordingly.ſuſpended. >» i CY 164 Wort TAL. 
The return further ſhews. that there is a cuſtom within the 

«: Univerſity to aſſemble the maſters: of the colleges in the Univer= 1 
* ſity, which aſſembly is ſtiled a congregation, and have power 

* (Juper' contumaciam' vel aliam juſtam & rationabilem cauſam) to 1 

* deprive any perſon of their degrees, & ſuper purgationem reſti- 

<-tuere : that accordingly a congregation was aſſembled 17 October, 

hen Doctor Gooch narrauit contemptumproedif. pro quo: ſuſpen. 

& aAprivat. fuit; & petit quod: dejicigtur. & eucludutur, &c. Et 

ſuperinde vifis præmiſis & lidtis depofitionibus prædicgb. the ſaid | 4 

** congregation: confirmed the decree of: ſuſpenſion, and further 'or= —_ 

__ dered, that the ſaid R. Bentley de omni gradu ſuſtepto & titulob & 5 _ 
ue penitus dejicietur & excludetur. Et pro bis caujis, GS. h ä 
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Theargument hs was ; 6bjeCted 0 ihis return in general, ha admitti The 
— *- Vice chancellor, Maſters and Scholars had a power of 55 de- 
* rets; and of ſuſpending and degtading for reaſonable Cauſes; yet 


- ; . 
a Fo 1 


at potyer muſt be under the inſpection of this court, vbleſs ey 
can (hew ſome good cauſe to exclude it. 
Not by this return they do not pretend, that any appeal did lie 
ta proper viſitor, but have abſolutely excluded all viſitatorial in- 
; ſo that by their own ſhewing they are ſubject to the Jefiſ- 
diction 10 6 this court, as all other corporations are. 
Beſides, every man who is admitted to a degree in the Vniverfity 
hath a freehold for life, of which ſeveral ſtatutes take notice; as for 


* 21H. 8. inftance, the ſtatute * 21 H. 8. enacts, that the ſeveral perſons 


Cap. 


13- therein named, and who are admitted to degrees in either of our 
Untverſities, and not by grace only, may purchaſe a diſpenſation to 
keep two benefices with cure, &c, which benefices are for life. 


x7 Car, 2. So by the ſtatute 17 Cur. 2. it is enacted, That the incumbenti of 


Cap. 


3 Ghurches united muſt be gratuates in one of our Univer/ities, which 
union is likewife for life, and no perſons are capable of ſuch bene- 


Therefore this court will take notice of fach deprees as entitling 


* P. 153. the gradviites to ſome temporal right; and if fo, *- then the que- 


ſtion will be on this return, whether the ſentence given i in the Mee⸗ 
chancellor's court is kgal, or not. 

It is admitted, that the Doctor Gras ilty of a contempt, for 
which they might have puniſhed him, if they had proceeded in a 
right method; but it is certainly wrong to take Wy a man's free 


bold by any ether wenn thin ry yes terre. 


Then as to the return itſelf, it e that there were four exuſe 
| to ſuſpend the Doctor. 
- (1) In faying that the Vioe-chanceſtor acted eathly, for 
Ai Iimplies raſhiy: as Well as! fooliſhly, and in the return © 
r ſenſu. 
*(2.) In faying chat thee Viee.chancellot was not bis mY 
(3) By taking the proceſs from the headle. — 
„ (4: 0 ſaying that the proceſs wWas illegal. — 15 
But they do not return any cuſtom of ſuſpending or be 
my r tes, it thad been vdid, if it was bas, as it | 
in the eaſe of the city of Londen, that an unreaſonable 
though confirmed by Act parliament, is vold. 
other do they ſet forth what puniſhment is to be inflicted for a 
_ conltempt, in caſe che offender had not been a graduate. 
Then they ſay, that the depoſirions for this confomnacy de the- 
Hitec by 1 bendle, "Ve. How by fraſon of this huſty jadgmenr, 
_ thisſe depofitions \'ooghit to de very plain; but it doth not appear 
that they were taken before à proper who had power to 
tender an outh, but only that they were taken ut cunrempiu prdidto. 
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Now * word Jepofition doth not ex vi termini imply, that it 
was taken on oath, for it is a * relative word, and denotes no * Yel. 72, 
charge; and it doth not appear but that it might be taken to clear Ieh 39. 
Him of a contempt, and convictions are daily quaſhed for ſuch 3 Inſt. 157. 
faults where they fix no crime on the convicted; now if they had 
returned before whom the depoſitions were taken, it might have ap- 
peared to be before one who had no power to take them. 
Another part of the return was, that the power of conferring 
E bez is in the YVice-chancellor, Maſters and Scholars, and fo is the 

wer of ſuſpending and degrading ; therefore of their own ſhew- 
i ing the Vice-chancellor's court hath no ſuch power; it is like a cor- 
poration which hath power to remove a freeman, but if he is re- 
moved by a court of à corporation, it is illegal. | 
* By the law of England, a man cannot be twice ouniſhed fie P. 154. 
the ſame offence, but here the Doctor was twice puniſhed for this 
gontempt; firſt he was ſuſpended by the Vice-chancellor's court, and 
afterwards upon a grace propoſed to a congregation of Doctors and 
heads of houſes by the faid Vice-chancellor, he by the advice and 
conſent of ſeven other Doors of the Univerſity was degraded ; 
which is a double puniſhment ; for how can that congregation take 
notice of the ſuſpen/ion, it not coming before them, either by writ 
of error or appeal; ſo that it was an extrajudicial cauſe, and in a 
very extraordinary manner, and cannot be a confirmation of the firſt 
ſentence; but a ſecond puniſhment independent of the firſt, which 
was the. ſuſpenſion, and that alſo for the ſame crime, fo that it is 

wrong and unjuſt. 
Heſides, of their own ſhewing that court and that congregation 
had only a juriſdiction over thoſe who refide in the Univerſity ; and Ik 
therefore the Doctor could not be ſuſpended, unleſs he refded WET 
which for ought appears muſt be no intendment, for it is no 
where expreſly alledged, that be did refide there ; neither do they 
ſhew to whom the contempt was, unleſs it (hall be intended fo rot 
' Court who ſent the ſummons. 
It is likewiſe returned, that a proceſs iſhed to Men „ | 
Bentley to appear at the next court, but they do not ſhew the nature Vent. 182. 
of this proceſs, whether, it was by arref, diftreſs, or ſummons, which | 
ought to have. been ſet forth; neither do they ſhew where or when 
the next court was to be kept, or for what cauſe he ſhould appear 
there; neither is it alledged, Ko he had notice of either, or that 
he [was in contempt ; for if theſe things had been ſet forth, the 
 Dottor might have an opportunity 40 defend his freebold. 

f..... ĩͤ ß . 
did not 4now ® oben, and where they afſembled as a court; now as ** 2 
to that matter, it is a conſtant rule in all caſes where a mandamus is A ENG 2 
| ek, that the party ſhould have notice of his charge; but it e = 
. doth not appear by this return, that the Do&#or was 1 to n = 
Aer for a contempt, ſo that be was ſentenced without being 4 
» 1. VIII, | Rr | heard, | 


Os. * — — 
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| (a) g Ed . heard, which i is illegal, and againſt aan juſtice, mY wy up 2 


Mandamus, 


14. 8. by the caſes i in the (a) margin. Vi 


11 Co. 99 4. Sid. 1. . pl. 7. 2 Sid. 97. Style 446, 452. Forteſc. Rep. 206,” 325. Salk. 180: 
2 Salk. 434» #35: Ld. Raym. 225. 2 Ld. —＋ Let 1405, 1407. 4 Mod. 33, 37. 
Ante 3, 101. Foſt 377, 17 Nog. 27. . = 475 Sel. Caf. 172. 1 219. INT — 257 


pl. 210. 295. pl. 232. 353: pl. 28 K Fo 416. Caſ of 3: mn” Rem. 373- B. 241; 
264, 282. | 


But. if all the — returned were true, yet none of "IR are 
ſufficient either to ſuſpend or degrade the Doclor, becauſe a ſuſpen- 
ſion by their own ſhewing, muſt, be for ſome reaſonable cauſe ; now 
they do not /et forth that a contempt to this court was a reaſovable 
P. 155. cauſe ta ſuſpend the Doctor; * it is true, they have alledged a power 
time out of mind to ſuſpend. and degrade ; now this muſt be by 
cuſtom, far they do not pretend to any juriſdiction by the civil law; 
naw all in are prima facie to be intended at com- 
man law, anleſs ſpecially ſet forth to be otherwiſe, and they muſt 
have a reaſonable commencement, otherwiſe they are not good ; 
but this cem is unreaſonable and mconfiſtent with the common 
lau, it being of a power to ſuſpend and degrade at pleaſure ;. and it 
is not ſufligient to ſhew- that they had a jutiſdiction of the cauſe, for 
that would deſtroy all manner of right; becauſe if it ſhould be 


; allowed, then every corporation might ſhew that they had a power 


th remove, or disfranchiſe any member thereof, and give no account 
af thecauſe of ſuch removal or disfranchjfement ; but the conſtant 
practice in ſuch caſes is otherwiſe, therefore they ought to have ſet 
forth in Lay ___ that the contexypt \ was a reaſbnable cauſe of 


Ly 22 whole matter, wherever a man loſes any thipg depend- 
where it wil igg on akrechold,- a mandamus will lie, if he hath no other remedy; 
it was granted to a terian parfon, and directed 10 a juſtice of 
| admit him to take the oaths and ſubſcribe the teſt, that 
R — be entitled by: law to preach in His copgregation, and 
| therefore a peremptory mandamus was 
argued for ear Univerſity, and to maintain the Retur 
eee was nothing io this caſe but what was uſual in caſcs of | 
this * ſor as in the. courts of common law, if the defendant 
proceſs of thoſe courts iſſded out againſt him, 
then he is. pa rs ory and if it is out of the ſpiritual courts, 
; is excommunicated; ſo in theſe courts of Univerſities, a 
Suſpenſion. or degradation is the only method to enfbrce an obedience 
to their authority ; and thougb they proceed in a different manner 
tom the courſe of the common law, yet, if it is watranted by any 
ether law, or by the allowed uſage amongſt them, it is 
„ Not this method of: proceeding js allowed in all ee 
LT Eure, and as they bave a power to ſuſpend, fo likewiſe they 
have a wy: to reſtore the perſon folpended.” upon His ſubtniſſion; 


92 + As charter ae e to * * * N Lea. 


_ they 
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have a articular pon power to determine all cauſes atiſing within 
their juriſdi | 

It hath been  alledged on the other fide before this mandamus was 
granted, that degrees in the Univerſities are only titles of honour, 
'and given as the rewards of learning * and merit; now, allowing P. 156. 
this to be true, it is certainly a very ſtrange inference to ay, that the 

as to whom ſuch degrees are Five « cannot therefore loſe them = 
for a contempt, or any other demerit. | vj 

Beſides, theſe degrees are Fires by the Univerſity, under a tacit : 
condition that the graduates ſhall conform themſelves to the rules 
and uſages there, and fot that reaſon it is no novelty to proceed 
againft them for diſobedience to thoſe rules, but warranted by the 
_ conſtant practice in all Univerſities here and abroad. WT 
Now, to Ne the objections made againſt this return; firſt, it 
was faid, that it doth not appear that there was any reaſonable cauſe 
for this Anden ſon, nor how the proceſs iſſued. ; 

nfo. In anſwer to this objection it plainly appears that there 
was a plaint Tevied in the court againſt Dr. Bentley, according to the. 
cuſtory of the Univerſity, and that according to ſuch cuſtotn pro- 
ceſs iſſued againft him, which muſt be a cilation, becauſe that is the 
firſt proceſs in alf eccleſiaſtical courts, or in caſes where the pro- 
ceedings are according to the courſe of the civil law, which 1 is the 
law generally uſed in all Univerſities, _ 

It is true, there were cafes cited on the other fide, which p prove, x 
that the proceſs muſt contain the day when, and the place n _ 
court ts to b bel, and likewiſe the cauſe of ation ; all which were 
omitted in this proceſs ; ; the reaſon is, becauſe this was a proceſs ac- 
to the civil law, . wherein ſuch certainty is not required, as 
if it had been a fs at common law, by which the time and Dyer 162. 
pass er Held th coort mut de aſcertained ; but where. the time . Roll 454- 
is incertain, as it is in alf infetior courts, (ie) when they are to. 133 5922 


be held, there is no occaffon of mentioning the day in the nfs 5 2 Bulſt. 36. 
becauſe the perſon ſummoned muſt take notice l when the g 8 bs.” A 
court is to be kept. — 5» = 


As to that be ek that it, doth not appear that the 
exhibited «od ah, wh the contempt, were hr by. 
who had power to adminiſter 


proper” magiſtrate 
Aer, This a be a proper objection, if the proceed bad | 
been like wiſc at common law; but an oath in ſuch caſes. lings 1 75 


quired by the civil law, becauſe, by that law it is ſufficient to fy, 5 
that it was done ex relatione © of the officer to whom the 22 
<, was offered; o imports an oath. If not, why | 
© oath be neceſſary. The” court is the proper judge what re of 
evidence to proceed” on; i their ae ngs are different from f 
proceedings in this egurt; that will be no reaſon for'a peremptory - 
N * * E their courts ma * „„ 
| 5 | 6c ſuits f | 19 27 
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© ſuits by a a wife without her huſband, and this court wall not 
grant a prohibition. So the admiralty courts in England may 
<« execute a ſentence in a foreign admiralty given in a cauſe ariſing 
* on land without being prohibited by the common law; and it is 
what frequently happens, even in courts gf common law, to order a 


* P. 157: man into cuſtody. for ſpeaking . contemptuous words of ſuch 


88 P. 158. 


certainly a contempt; for i 


an opportunity 


courts, upon an affidavit made, that the party was ſummoned, &c. 
Och. fa that objection, (viz .) That the cauſe of ation is not 
ſet forth in the return for which the Doctor was to appear. 
Anſw, One would think that he who made this objection bad not 


read the return, becauſe it plainly ſets forth, that a plaint was levied 
by Dr. Middleton againſt the ſaid Dr, Bentley, and proceſs iſſued 


againſt him to appear, &c. and that Dr. Middleton declared for 
his debt, &c. 

Oby. and Anſw. And as to that objeQion, that there was not any 
contempt ſet forth, the contrary is certainly true ; for it is returned, 
that the Doctor took the proceſs from the beadle, which is a con- 
tempt ; and this appears by a ſtatute of the other Univerſity of 
Ox . which is, that if any perſon ſhall take the Vice-chancellor's 
writ from the beadle, he ſhall be degraded, if a graduate; and if 
not a graduate, then he ſhall be otherwiſe puniſhed by which it 
appears, that Univerſity took it to be a UN, to have their 
proceſs taken from a beadle. 5 

It is true, it doth not appear by this return in expreſ words, that 
it was taken from him by violence, or that it was not reſtored ; but 
the words de manibus Jummonitoris abftulit, imply a taking by vio- 
lence and force. 

" Beſides, it appears by this return that the Doctor ſaid he would 
not obey the ſummons, and that the Vice-chancellor acted fooliſhly, 
and that he was not his j Judge, which being ſpoken. to the beadle, is 

he Doctor had any thing to ſhew why 
the Vice-chancellor had no juriſdiction, he ought (as the law di- 
res) to have appeared and ſhewed the cauſe, and not to tell it to 
the beadle, to bring their court and their proceecingy i into the con- 
tempt of the vulgar. 

O4j. It hath been "farther objefted, that if the day and place of 
holding this court had been ſet forth, and notice likewiſe given to 
the Doctor to appear and anſwer a contempt, he might then have 

To tag and clearing himſelf from that charge; 
but — things being omitted in the return, he could have no ſuch 
any, x7. \ 

. In the return it is plain that be was 8 to appear 
at the next court, and that for not appearing he was ſuſpended, 
which is a full anſwer to that objection; but the ſuſpenſion had 
been good, though the Doctor had never been ſummoned. 

It is true, it is againſt natural juſtice. to puniſh a man without 
buns al, but it is a miſtaken MO arguing to apply 
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general rules to' particular caſed; for it is ſufficient if the Doctor had 
an opportunity to be heard, and that is not denied; but it is plain 
that he would not be heard, for he ſpoke contemptuous words of 
that court, where he ſhould be heard; and therefore ſince he de- 


ſpiſed their authority, there was no occaſion for a ſecond ſummons 


to anſwer the contempt; for the rule is contra veram contumariam 
nom amplius.eft auocandus. 

New where the civil law is the tule and the guide of the court, 
and they proceed according to that law; the courts in Weſtminſter- 
ball always give credit to ſuch proceedings, otherwiſe it might be 
of very bad conſequence to have an inferior court proceed by one 


law, and to have the ſentence of ſuch court reverſed by a ſuperior | 
court where the OP afe by another method, and by another 


law. 
The ſentence given againſt the Do@ur is not fo very ſevere as it 
hath been repreſented, becauſe upon his ſubmiſſion or clearing him- 
ſelf of the contempt, he might be reſtored to his degrees at any 
time; and this degradation which is only a means to enforce. his 
obedience would be quaſhed, ſo that it is his own fault and obſti- 
nary if he is not reſtored. 

It hath been faid on the other fide, that a duftanchübmept of a 
freeman. for a contempt to the mayar's court was never yet ſeen, 
which is very true; but theſe caſes are far different from degrada- 
tions, becauſe where a member of a corporation is disfranchiſed, he 
1s ſecluded- from all privileges of that corporation, and the reſt of 
the corporate body are deprived of their intereſt in him, and of his 
voting in any corporate act; but it is otherwiſe in the caſe of a de- 

gradation, becauſe the perſon degraded is ſtill a member of the 
Voiverity (for ſo is the Doctor in this cafe) who is ſtill head of a 
college; it is true, this degradation is a perſonal reflection on him, 
and he is thereby deprived of ſome benefit arifing from his degrees 
in this Ueiverfity, but he is ſtill a member thereof. 

All that was done as to his degradation was ſecundum hoges & 
conſuetudines Untiverſitatis, who have a power finally to determine in 


ſuch caſes; yet that doth not exclude other powers to inſpect their 


actions; but if they proceed according to their known laws and 


cuſtoms, though a little different * from the common law, this court * P. 1 59. 


will give credit to their proceedings, and not interpoſe. 


Now in this caſe they proceeded according 7o the laws and cuſtom; | 


if. the Univer/ity ; for the Vice-chancellor's court hath” cogniſance of 
all perſonal actions ariſing there, and where any of the members 
thereof are concerned, (excepting felonies) and this is an indepen- 
dent juriſdiction excluſive of all others time out of mind, and con- 
firmed by act of . parliament, any law, cuſtom, ſtatute or conſtitu- 


tion 8 and this is 'porely to give one leave to 
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It is true, my Lord Chief Puſtice ce Bate, i in his hiſtory of thay com com- 
mon law, tells us, that the King cannot give power by bis charter to 
ſet, up any juriſdiction to proceed by any other means than the con- 
mon jaw; which ſhews, that though he cannot do it by charter, 
yet it may be done by act of parliament, as it was done ip this caſe 
on purpoſe that they might proged by the civil law; therefore this 
court will not interpoſe to examine their proceedings, whether they 
are right or not, becauſe that caurt proceeds by a different law, 
PN by the civil law; and they have returned, that the DoSer 
was 2 according to the po Irma of the Univerſity, ſo that this 

ſuſpenſion; muſt be according to ciui / law. 

6% As to the objection, that no particular cuflem 1 is returned, 
for the Vice cbancellur s court either to ſuſpend or degrade, and that 
thoſe were puniſhments not Ur n to the anne which was only 
A contempt, . | 

Anſw, The anſwer ! is, that it nlolgly-op appears to buy otherwiſe by 
the ci r, which is fo be the meaſure he puniſhment in this 


caſe, 
0%. It bath been likewiſe objeQed, that thoſe degroes confer a 
temporal right on thoſe to whom they are granted. 
LAnfww... It is true, thoſe degrees are granted by virtue of a ver 
giver by the crown, as all other honours and precedencies are; and 
e granting them is but the d:{þg/it/en or order of the precedency 
included in that liberty given by \the--crewn. in founding a college, 
* a corporatien which likewiſe 1 18 founded by virtue of the King's 
grant. | 
Now all collateral qualities tacked by tha ockanwor to Wale de- 
grees, do not alter the power of the Univerfities to diſpoſe them as 
e of precedency, nor alter the nature of thoſe very degrees; 
as if an act of parliament ſhould be made, that no perſon ſhould be 
able of ſuch benefices, but thoſe who were bred at one of the 
* P. 160. U at Eaton or. * Weſtminſter, would ſuch a ftatote make any 
ie in the diſcipline of thoſe ſchools, but that ſill they might 
ive precedency to one ſcholar. before another, without the interpo- 
17 of this court? and the Unuerfty itſelf is day, one great - | 
(.] ,ſabolg illi. 
hg caſe of holy, orders. is ſtill of-a higher W and in 90018 
quence thereof hath a greater temporal right; yet that right may be 
taken away by a ſentence in another court, and not ſobject to the 
control of this or of; any other temporal court; as for inſtance, the 
* Salk, 106, Ri of. St. David's was degraded in the ſpiritual court for 


F Ex ; 1595 conſequence of ſuch degradation loſt bis ner; but 


this.court would not interpoſe. 
ex Deal where any perſon. is 9 or ber a 
Chancellor. grants a ſequeſtration to enforce an een n co- 
| <leflſticl ave, no * or cee will _— 


” 
nd = 
i d "Lo , 
* - l 2 . 
U i * 3 BE 4 - 
> 4 » * * 0 , 9 © 
* * n F 1 [4 90 
LY l . : ; : : 
* - . : 1 
N — * £ #4. / , * 9 
— 
* A 'T 
2 ; 
. * - " 


Term 8. Trin. 9 Georgii, 1724, 


— a feme covert may ie in the ſpiritual court without . but- 
band. and this being allowed by their law, this court will not inter- 
poſe; ſo juſtices of peace have power by ſeveral ſtatutes finaliter 
determinare; and that in a ſummary way and method different from 
the common law; and this court will give credit to their proceed- 
ings, if they act accordingly.” 
No this ſuſpenſion is no more than an amotion by virtue of a 
clauſe in their charter; ſo that if the cauſe was within their juriſ- 
dition, a mandamus cannot be granted for any irregularity, for that 
is altogether out of the caſe, becauſe this court is not to enquire Rol. Abr.530, 
thereof, where the cauſe is within the juriſdiction of the civil lau; S 7a. 
and therefore anno 12 Vill. this court would not interpoſe in Dr. T. Saw 
Groexvelt's caſe, who was fined —_ 5 IS by the. college of * Ml 
ſieians, they ha er by a ſtatute ſo to do. 
pay a man is Aaron Tee who was never cited, this court will * 
not grant a probibition. Bol © 5b 
„ FThbe proper remedy is by 4 peal, it being an error in their 
« proceeding, for an appeal lies nulltaribur ; ; ſo if an act of par- 
“ liament giving juſtices of peace power to convict enacts, that no 
* certiorari ſhall be brought, the per ſon convicted hath no remedy 
« but by action upon the caſe, if the conviction is malicious. This 
« charter which created the Vice- chancellor having excluſive clauſes, 
« the court ought not to queſtion the regularity of their procced- 
« ings: but an appeal may be brought in the ſenate. _ 
Ohj, It hath been objected, that this ſuſpenſion is no more than 
an amotion by a corporation in common caſes, ſo it could not be 
done by the Yrice-chancelſor*s court, no more than a man can be re- 
moved by a court of a corporation. | | 
But this objection is wrong, for where the body of the Univer- 
ſity ate judges, as in this caſe, there the Vice- chancellor is only their 
docum tenens in order to execute juſtice ; & and the Univerfity is ac- * P. 761 
tive in him who hath a delegated power to hold courts before the 
- Whole" body, and a part is implied to be acted by the whole cor- 
purate body by their law, as the graviores cauſe, ſuch as granting 
degrees or depriving ; and it is ſet forth, that their court hath power 
to ſuſpend or deprive, and to reſtore upon ſubmiſſion ; but when 
the Door hath contemned that court, they may certainly ſuſpend 
bim without a ſecond ſummons, eſpecially lince the contempt was 
_ to that court, by which he was ſuſpended. 
It was objected, that he hath no remedy but by a mandamus, for 
the he might be willing to ſubmit, yet the Yice-chancellor might 
never call a court, and it is wholly in his power not to call one. 
Now as to that matter there is a conſtant call of two ſuch courts 
every year; beſides, it is in his power upon extraordinary caſes. to 
call a convocation' at any other time; and this appears in the very re- 
turn, but if it had not been ſet forth} it is implied by the courſe of 
the" cio lows for by that how all puniſhments for coOnfurnacy are . 
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= tom the nature of them open: y, though impoſed in general 
WE. terms; ſo that this Univer /ity hath proceed as uſual, and as all 
other Univer ties. in Chriſtendom ;' and it is neceſſary in ſuch caſes to 
. uſe ſome extraordinary juriſdiction, where young perſons meet toge- 
ther from all places in the moſt unruly part of their lives; other- 
- wiſe it would be of very ill conſequence, if the governors could not 
| enforce an obedience without being ſubject to the control of this 
court. 1 
ö Upon the whole matter, the Doclar knows that he is degraded, 
and for what cauſe, and he ought to have made his ſubmiſſion be- 
fore he moved for a mandamus, and if that had been done, he might 
baue no occaſion to apply bimſelf to this court. 
Curia. This is a caſe of great conſequence, both as to the property, 
... . benour and learning of this Univerſity, and concerns every graduate 
there, though at preſent it is the caſe only of one learned man, and 
the head of a college. 

The queſtion is, Whether the Uniyerſity can n ſu uſpend and degrad:, 
and by what rules they may proceed in either, or both of theſe 
caſes; and as to this matter, it is allowed they may ſuſpend or de- 
grade for a reaſonable cauſe; but then the cauſe muſt be ſpecially 
ſet forth, that the court may judge Whether it is reaſonable, and 
according to law. And upon this ground it is, 8 a return of a 
ſuſpenſion for contumacy generally will not be good, for the parti- 

 culars of the contumacy ought to be Apecified, 1 Rep. 57. by 
Pratt L. C. J. 

* P. 162. lt is agreeable to U. that a man ſhall not be deprived of his 
property without being beard, unleſs it is by his own default; but it 

"XV is hard, that it ſhould be in the power of one man to ſuſpend or 
a $ degrade another, without any appeal; for if he ſhould err (as al 
P men are ſubject to errors) then the perſon ſuſpended. or. degraded 

hath no remedy. _ 

"Ir" 8 GR, that this Univerſity bath a joriſdiction i in ſeveral 
caſes, and this court will ſupport them in the exerciſe of ſuch juriſ- 
diction, if they do not exceed theit proper bounds and limits. 
Now as to the return, there are ſeveral cauſes ſet forth both for 
the ſuſpenſion and degradation, * In ſaying, . that. he: would not 
obey the Fe that it was illegal, that the Vice cbancellur ſtulie 
egit, and that be was not his judge, and all this ſpoken to a beadle 
who ſerved the proceſs of their court, and in a very indecent man- 
ner, in diminution of the authority thereof and to make it ridi- 
culous, Which is conſequently a contempt thereof; and if the like 
had been done to an officer of this court, it would have been ac- 
counted a great indignity, and the perſon ſhould be puniſhed; but 
then the matter muſt be brought before the court in a proper man- 
ner, and whether that was done in this caſe is now to be determined. 

Now by this returo it appears, that depoſitions for a contempt were 

1 | exhibited 41 the 8 but it doth not ſhew. that thoſe ee 
= | were 
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the degradation, at doth not appear to this court that they had any 


But, admitting they had ſuch a power, then the next thing to be 
<onfidered on this return is, whether the cauſe returned is ſufficient 
to juſtify this degradation; and if it was, then whether ut was well 
r 225 CEO SEE 278 
3 N Juft. The words are a contempt to the court, for 
„ which he ought to have been committed if he had been preſent 
% jt court; and if not, he ought to have been bound to his good 
* behaviour. I do not ſee how a deprivation for this cauſe is agree- 
e able to reaſon or juſtice: many cuſtoms of the Univerfity have 
been adjudged void. It is a rule that all cuſtoms ſhould be cer- 
„ tain; now this cuſtom to deprive pro. contumaeid is uncertain as 
eto the meaning of the word contumacy, whether it means con- 
** tumacy to the Congregation, Vice: chancellor, this Court, or the 
« Univerſity ; whether to Doctor Goach as bead of the college, or 
nas judge of the inferior court. e So 
Pratt L. C. J. (as to this matter) The words are improper 
* and indecent: we ſhould puniſh all perſons who ſhould ſpeak fo 
„ diſteſpectfully of our proceſs, and might bind them to their good 
_ * behaviour; but the authorities ſeem too ſtrong to allow a power 
<* to remove a-perſon from his freehold for ſuch words, | 
They retucn, that they had power to degrade for a contempt, * P. 163. 
and this was given to them by à charter of Queen Elizabeth, and + This feems 


| for any other teaſonable cauſe; now the cauſe returned was neither, f. * — 


 <ellor's court}; it is like a contempt to a mayor, which can never be fit argument: 


they might degrade. for a contempt to the Univerſity, it cannot — darn 


inferred from thence, that they may degrade for a contempt to a n net upon 


private court of that Univerſity, {the bench, 


* can deprive for a contempt to the Vice-chancellor; for à con- we 

_ * tempt to the Vice-chancellor is no contempt: to the Univerſity : ® 
they cannot deprive for all contumacies, nor have they returned 

en muff de intended, being general profiter contumatiam, to 
extend only. to cantempts o the Univerſity. Suppoſe in any 

other corporation, a member ſhould offer a contempt to an in- 

<ferior court, can the corporation deprive. him f No: they can | 
<- only puniſh him as other mnbabitants. A proper puniſhment for G's 
„ contempt 3s fine and impriſonment, bur not Joſs of freches 


* ous words to the court. A tenant to the lord of a manor or 5 
©* diftrict cannot loſe his eſtate for non-attendance at any court, = 


for it was got a contempt to the Univerſity, but to the Vice-chan- faid on the 
ſald to be a contempt to the whole corporation; therefore, though r 


BEE _ "bein | 
Hie Juſt. ſaid, that he was not ſatisfied that the Univerfity Ch. Bar. of 


% power to deprive for a conturacy to the Vice chancellor. 


* an officer of this court ought not to loſe his office for contemptu» 
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Term. S. Trin. 9 Georgii, 1723. 
By Forteſene Juſt, Though a degree in the Univerſity is only a 
civil henour, yet intereſt and property being the conſequence of 
ee ſuch degree, the court conſiders it as ſuch with all its attendances, 
* It is like the caſe of an alderman, which of itſelf is no profit, 
„only by conſequence ; all degrees were originally given by the 
* crown ; and though the preſent right of conferring them is pre- 
<« ſcribed for by the Univerſity, yet that preſcription. muſt be pre- 
<<. ſumed to be founded upon a right derived by authority from the 
crown; fo that a perſon advanced to the degree of a doctor, &c. 
may be eſteemed to be advanced by the King: there were no 
ee degrees among the Grecians or Romans, nor among the firſt 
* Chriſtians : they began about the 12th'or 13th century, and have 
<< been ſince attended with great privileges and profits. 
«© Univer/itas is the proper Latin word for corporation. 
A learned man of this Univerſity told me that there were no de- 
_ © grees ever granted there till the Univerſity was a corporation; the 
e ſeminaries for education of youth were antiently held in the 
*©. cathedrals of the churches of the firſt Chriſtians, 
Beſides, where any perſon is degraded for a contumacy, it ought 
to he by that court to whom the contempt: was offered, but it is not 
pretended; by this return, that the Vice-chancellor's court had any 
. power to degrade. By, wenn Wert ve” NR 
Neither doth it appear that Dr. Bentley was ever ſummoned to an- 
105 {wer this contempt; and it is againſt natural juſtice to deprive a 
. man of his right before he is heard; therefore if there was a cuſtom 
ſo to do, ſuch cuſtom would be abſolutely void ; and it is a thing of 
daily experience to grant prohibitions to ſpiritual courts, if they deny 
the . defendants a copy of the libel, becauſe ſuch denial is againſt 
natural juſtice; and now to offer a common inftance,  (viz,) Sup- 
| 447 an officer of this court ſhould ſhew any contempt thereof, could 
| he be deprived of his office for ſuch” contempt ? Certainly he could 
| melt” . & I v41; e 75 Nn ; | 
It is true, they who have argued for the Univerſity, inſiſted, that 
the proceedipgs there are according to the ci law, and this they 
| have, done to juſtify: the ſuſpenſion, without being ſummoned to 
A anſwer the contempt; but it doth not appear upon the return (upon 
2 P. 164. Which this court is * to judge), that they proceed there by the 
", Civil law; and if ſo, then the court muſt intend that they proceed 
dy the common law, Which they have not done, for there is no 
manner of proof that the Doctor was ſummoned'to appear to anſwer 
. the contempt; and it can never be fad, that a court which proceeds 
e) By which according to the common (4) law, Mall ſuſpepd or 5 a per- 


la, For nt ſon. without being heard or ſummoned.” > 
cue J. ſaid, s | | N al; . 
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Term. S. Trin. 9 Georgii, 1723. 
now admitting that to be true, it muſt be granted that convictions, 
even upon acts of parliament, are frequently quaſhed, for not ſum- 
moning the perſons convicted, though not required by the ſtatute, 
becauſe it is {till againſt natural no to convict without hearing. 

By Forteſcue. The want of a ſummons is an objection that can Stra. 567. 
* never be got over; had the cuſtom been returned to deprive It . 219: 
* without ſummons, it had been void as againſt natural juſtice. *' Fe 
„If a juſtice of peace convicts any man without a ſummons, ſuch 
* conviction is void. I heard a learned civilian ſay, that God him- 
« ſelf would not conderhn, Adam for his tranſgrefſion till he had 
< called him to know what he could ſay in his defence. Gen. 3. 9. | 
& Such proceeding is agreeable to juſtice. | 
* Laſtly, admitting the Univerſity hath a juriſdiction, yet this court 
will inquire what they have-done, and how they have uſed that 
juriſdiction, as it was done in * Buſbel's caſe, where it was infiſted, * Vaugh 
that the merits of the cauſe could not be inquired into upon the | 
return of an habeas corpus, but it was over- ruled; and this court 
cannot affirm the proceedings in this caſe, without over-ruling 
 Buſhel's caſe, and ſeveral other authorities of the like nature. 
For which reaſons the court was unanimous in granting a feremp- 
tory mandamus ; and in Eaſter term 10 Geo. the Doctor was reſtored 
to his degree. . e 


Anonymus. 
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Rep. 
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J. A T the ſeſſions in the 0/7 Bailey held there 9 Aprilis ꝙ Geor- Two indeed 

gi, where ſome of the Judges of the Common Pleas were 3 
preſent, this caſe happened: ee 5 5 Alice. 
. Two men were beating another man in the ſtreet, and in the 

night-time, and a ſtranger paſſing by at the ſame time, ſaid, He 

was aſhamed to ſee two men beat one; thereupon one of thoſe who 

was beating the other, ran to the ſtranger in a furious manner, and 

with: a knife which he held in his right hand, gave him a- deep 

wound, of which he died ſoon after ; and now both the other were 

indicted as principals for the ſaid murder, but the Judges were of 

opinion, that becauſe it did not appear that one of them intended  _- 

any injury to the perſon killed, he could not be [guilty of his death,” 

either as principal or acceſſacy; it is & true, they were both doing P. 16 5. 

an unlawful act, but the death of the party did not enſue upon that 185 

d; ſo he Was acquitted and the other was found guilty; and this + re. Rep. 
agrees with the caſe of +. The King and Thompſon. + '''' 686, 6. 


«4 


At the ſame ſeſſions another man was indicted on the ſtatute 19.19% 11 W. 

& 11 il, 3. For flealing @ ſhirt out of a ſbop, hy which ſtatute it is Fig Bod of 
"enacted, That any perſon, who by night or day ſball, in any ſhop, another ftolen 
warehouſe, coach-houſe or flable, privately and felonioufly fleal any ut of d hop 


is not 


% * 


1 


* / 


; ; 
: 
I . open, ſtatute, 
* ys 4 - R 
" 4 744 
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: - 


* 
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Sead of the value of 5 s. or more, though ſuch ſhop, &c. be not broke wihin og | I. 
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3 and though the owner, or any other 705 1 be, or be not in ſuch 
3 5 or that ſhall affift in committing ſuc offence, bring thereof con- 
vue, ſhall nof baue the benefit of the clergy 

do the caſe was thus, (viz.) A thirt which was the Property 
of T. 8. was left in the ſhop of V. R. to be ſent to a ſeamſtreſs to 
mend it, and was ſtolen by the priſoner out of the ſaid (hop; the 
eſtion was, Whether this was felony, within the aforeſaid ſtatute, 
for which the offender could not have the benefit of clergy ; and 
the Judges were of opinion, that it was not, for the ſtatute was 
made as a remedy for the owners of ſhops to preſerve their own 
goods, which might be left there by way of trade, but did pot ex- 
tend to goods caſually loſt there, and conſequently the ſtealing ſuch 
goods to the value of 5 5. was not felony without benefit of r ; 

| and the jury gave a verdict SCC e | 


\ 


2 pot ogy The King beg Powell and others. 
Information A Rule was made on the defendant Powell And one Janes to ſhew 
1 cauſe why an information in nature of a quo warrants ſhould 
to ſhew cauſe not go againſt them to ſhew by what authority they claimed to be 
why ve clm- capital bürgeſſes of the borough of Brecknmck, Nc. and the like rule 
pital burgefs. On MF. Price, to ſhew by what authority he claimed to be Recorder 
of that borough. 
It was objected a gainſt the capital "99A that they were never 


duly choſen bargelles and by conſequence could not be * 2 


1 Now, Amitnog that matter to be uus, yet-Powell/being 4 br. 
* P. 160. gelt de facto ever ſince the year 1708, and Jones being ® another 
ſuch. burgeſs ever firice the year 1912, it would be of fatal conſe- 
nge to this borongh, after ſo long an acquieſcence, to make all 
8 orporate acts done by them all that time vod. | 
And probably theſe men may be purſued a little farther, for the 
next lep may be, whether 3 were ever admitted to their frec- 
dom, or whether they ſerved. ſeven years apprenticeſhip, which 
things may, be very hard to prove upon a quo Wwerrents. 
As to the Recorder, he was elected 29 April 1722, but finding 
that ele ion was not good; he was re- elected the 20th of May fol- 
_ lowing, and before he was ſworn ann * 
1 this rule to him. 
The long „ Bs wugpeſted | on the other fide, can; be 
no colour againſt this-rule, which was made on the meer right; 
bake | and it ſeems a little farpriting that it ſhould be offered againſt the 
role, becauſe length of time will N EN * RW was . 
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Now it is plain, that theſe men could never be capital if they 
never were legal * burgeſſes ; it is true, in caſes of not taking the 
- :facrament, or the oaths of allegiance. and ſupremacy, the court will 
intend that they were duly taken after a long acquieſcence ; but a 
"right ſhall never be intended when the merits of it are controverted 
(as it is in this cafe), and no collateral part diſputed. | 

And the court being of that opinion, the rule was made abſolute 
as to the capital burgeſſes, but diſcharged as to the Recorder, be- 
cauſe he did not rely on his firſt, but on his laſt election. 


* "0 


® See ante 
134. accord, 


Lilly verſus Hodges 


HE caſe was: . The defendant and one Griſith covenanted Cormane by 
for themſelves and for each of them, and for their executors '%% — 10 

and adminiſtrators, and for each of their executors and adminiſtra- prop ghe by 

'tors, with the faid Lilly and Cardonel, to receive the rents due to oe. 

the plaintiff Lilly and one Cardonel in Ireland, and likewiſe that n 555: 

they and each of them would pay a moiety thereof to each of 

them, the plaintiff and Cordonel, ti 

And now in an action of covenant brought againſt the defendant 

"Hodges alone, by the. plaintiff Lilly, for his moiety.; the breach aſ- 

Bgned was againſt both the covenantors, (viz.) That the defendant | 
Hodges and F. Griſicb received 7000 l. and that the defendant did : 
not pay the .moiety to the plaintiff, nor account to him for the 

rents, Cc. * and ypon the n iſſue. pleaded, the Plaintiff P. 167. 

Had a verdict. 

And now it was moved in arreſt of judgment, that this action is 
not maintainable in this manner: it muſt be either an action againſt © 
the defendant alone, charging him for his own act, or againſt both 
the defendant and Gr:fizb, charging them on their joint act. This 
action is neither ſeparate nor joint, but both cofounder together; 
or the receipt of the money is laid to „ 0g 

Beſides, the breach is afligned agai both the covenantors ; 

Which 1 is ill, becauſe the action was brought againſt one, and by 
one of the covenantees, when it ought to have been brought Sean © 
both upon the joint covenant. 

Two perſons may engage for the acts of both, as well as for the Curis: 
ads of one, and each may covenant for the other as well as for 8 

| himſelf; + but that which is fatal in this action is, that the cover + Thi ob· 
nant was made to two, ſo they both ought to join, for otherwiſe 80 Fo 
one may recaper, and ſo may the N ſo that the covenantor Eyre Juſt. 1 
would be doubly charged. yo. 9: _. , = 
However, they were all of Solon that the plaintiff ſhould — EIT 1 
his jodgment, becauſe the defendant had covenanted for the acts of _ __— 
His companion as well as for his own acts; and the breach and non- gs 1 
e we | es 
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a of the covenant being laid jointly againſt both the 
_— Feobenamors, it is well enough. | 
6 © The moſt material objection is, thir both the covenantees ought 
_— to have joined in bringing this action, and that it ſhould not "be 
brought by one of them alone. 
But it was adjudged, that the action is biel by the ſubſequent 
Cc0evenant, by which the defendant and the faid Griffith covenanted 
| each of them to pay a ſeveral moiety of the rents, for though the 
covenant was joint in the beginning of the deed, (viz.) They both 
covenanted to receive the rents; yet it was ſevered by the apparent 
1 intention of the parties by that ſubſequent . clauſe of paying the 
4 a moieties to each of the covenantees ; and if that had been omitted 
1 a in this deed, then the action muſt have been joint againſt both, but 
4 alte. now it is ſevered, and well Nw x angry one ere | 
2 She v. 1&4" 4 cy ls 98 Hinton werfur Parker. 
3 n N a lite, the Gifs was, (wg.) The widow of the teſtator 
JF Fed at the fit 1 exhibited an inventory of his goods in the prerogative court; 
1 of a legatee, and thereupon complaint was made by a legatee, that ſeveral goods 
J — not of a of which the teſtator died poſſeſſed (naming them) were left out of 
4 Y tis inventory, and an account was demanded to be given what bc- 
3 . h oame of thoſe govds. 10 
. I ̃ be defendant pleaded, that ths ſaid goods were diſpoſed by the 
4 Et, teſtator in his fe-tiine and by his leave; and on this plea the 
4 | ſpiritual court gave coſts, for thes it was a confeſſion of more aſſets 
43 | than were in the inventory. 
- Whereupon the defendant now moved for a probibition, on a 
5 ſuggeſtion, ' that the cburt proceeded to falfify an inventory which 
4 WY Ls not 8 to 115 becauſe by en, thereof, their 
'Y oo. 1 "> court was of opinion, that the ſ piritual court could not falſify 
4 civil an inventory at the ſuit of a creditor ; but at the ſuit of a * 
2 | law, i the they might. 
= creditors or ©. 
Aegstaries, or any other perſon * ſhould Sieber * hag engen or one iel it, bey will 
1 the admitted N omiſſions W t ut, 2. ſed. 4. edit. 1737- 
43 . 3 
3 "I | ; | . . 
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: 92 born in the pariſh of St. 8 in Reading, and bound ap- an. 
Fe in the peich of Everſ/ly, and having ſerved two yea 


A 520 Fal. 196. Cal. of set. and Rem a1 tm, gh | 
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The Pariſh of St, Olave werſus Pariſh of All-hallows 
on the Wall. 


— "$a 


H E caſe was, FP. Oe Lade- woe „u Boone Amen be e 
farrier in the pariſh of &. Olave, and having ſerved two ſerved two 
years of his time in that pariſh, was by à verbal agreement between — in Nr 
Mis maſter and one Tho. Dennis, ſent to ſerve the ſaid Denms in the ä 
pariſh of All-hallows on the Mall in London, and there he ſerved him over to a 
five years; and afterwards coming back into the pariſh of C. Olave, 3 
and being likely to be chargeable, he was removed. by an order of and hben 
-two. juſtices to the pariſh of All. allows, which order was confirmed ſerved Walz 
ypon an appeal to the next ſeſſions ; and both the orders being re- 8 2 
moved by certioruri into B. R. it was objected, that both of them the laſt par. 
ſhould be quaſhed, 'becauſe the apprentice was not turned over by , P. 
writing to the maſter who dwelt in All. balluus; and if fo, then he 169. 
could not gain a ſettlement * there upon account of his apprentice- Str. 584. 


ſhip, becauſe it cannot he: 5 that he ſerved i in that Penh as an Cal. of Set. 
_ -apprentice. 75 
2 Stra. 1001. 


e 19 5. Fol, 5 mau e. * Caf 4 56 — Wo E Ld 
'Raym. 6 OE : 


This very p polur was determined in Aken term 3 {tight Curia. 2 
between the Dariſh of St. Leonard in Shortditch and Trinity pariſh * _—_ 


7 af, . 
and it was thus, (viz.) An apprentice bound to 4+ maſter. living oe - TY | = 


one pariſh, and ſerving ſome part of his apprenticeſhip. there was, 
by a verbal; agreement made between his Maſter and angther, to” 

ſerve out his time with that other maſter in another pariſh; and this 

was adjudged a good ſettlement in that other pariſh, where he laft 
ſerved ] für it ſhall be ſtill intended, that he ſerved his fir& maſter | 
upon that agreement, and chat it was but a eontinuance of his ap- 

M aha ding 18 1 57 in, bir e "_ Ys 


8. Giles $ Pariſh | in "Reid 1 The Pariſhes « 


Feuer, Blackwater. © 


4 . 42 » 
wann 5 "2. . # % 
| b 1 C11 


E cafe was, J One Vi Mar Gee 1041 Fathes of 3 "35 08 — 
children now femoved by the order of two juſtices of peace, be cu 


fs of Kull. . 
apprenticeſhip there, his maſter broke, and then this apprentice 2 Sef.. Caf... 
- came back to Reading, where he was — and there watfied, and? 116. [A rg 


by theſe children, and in ſome time afterwards n 13 — 
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There were endeavouys in his life-time to remove him to Everſly, 
where he had ſerved two years of his geht but he was 
not actually removed. 

hut after his death his widow and children were by ks of two 

75 juſtices ſent to the ſaid pariſh of Everſſy; and upon an appeal to the 

next ſeſſions, that order was gugſbed, and an order made, that they 

ſhall be ſent back to the pariſh of Sc. Gzles's, becauſe the wife be- 
forte her marriage had a lawful ſettlement there. 

T. Raym, And now both theſe orders being removed into B. R. by certio- 

2 528. Vari, it was moved to quaſh. the ſeſſions order, for that the ſettle- 


pl. 12. ment of the children ought to follow the ſettlement of the father. 


6 Mod. 87. 
Forteſe. Rep. 322. Set. and Rem. 910 pl. 51. 1 pl. 282. 3 Salk. 259. pl. 1. Cel. Temp. Hole 


Ch. J. 578. pl. 18. 


can. The Chief juſtice v was of 0 pinion, * during the 1 e. of 
the father, the ſettlement of the children muſt be where he was 
' ſettled, and thither they may be ſent ; * but if he had no legal 
' ſettlement, then the children. muſt be ſent to the place where they 

were born. 11 

Now the father of theſe children being dead, and w attempt 

being made to remove him in his life time, though he was not 

actually removed; yet that ſhews' his ſettlement was'contended, and 
the children being born under ſuch a conteſted ſettlement muſt be 
ſent to the place of their birth, though it ns have been pe 


(a) Lord ond Ray: wiſe, if. there had been-no conteſt. (4) 


rd 
— Aland, Foley and Andrews, all report that Pratt Ch. Juſt. kids cans ah the other Judges, 
who were all upon the bench, and unanimous. ., 2. Ld.'Raym. 1332. Forteſc, Rep. 320. Fol, 398. Andr. 


a N ali informs whe f e 1 £05 
Bot FRY were wo: Judges of a contrary opinion, -(wiz.) That 
aer the deatk of the Naa who was the father of theſe children, 
both their mother and the thildrin ou ght to be ſent tothe place where 
he had a lawful ſettlement ;' and * his death (in this caſe) made 
no alteration as to the ſettlement ; for where-ever the huſband and 
father had a legal ſeitlement, the widow and children gain a ſettle- 
ment there. 

Nor doth it alter the caſe. chough the wife had another ſettle⸗ 
ment before her marriage, becauſe by he# marriage that ſettlement 
., was) loſt, and Arth gains a ſettlement of the children in no caſe 
but where the ſettlement of their father or mother is not known, 

Diftards er- 22 only i in caſes of baſtardy,) and there it gains a ſettlement 

te nom only prima Facte till the legal 9 is Known, and no longer, 
and the teaſon is, becauſe the childre 0 not be vagrants, _ 

Servant may |. It is trpe, a ſervant may be ſetil 5 where his maſter 

. had no ſettlement; as it he was a ESE or ſcholar; for that ſervice 

Her which! is the foundation of his 3 1s entirely independent of 


3 
aldement. 1 | Vs i 197 * Lat. 28 i bi 


*P. 170, 
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his maſter; but that is not « like the preſent caſe, (viz.) The Aalen 
of a child by virtue of the ſettlement of his parents; becauſe by the 
law of nature they are to provide for, their children, fo that their 
ſettlement muſt neceſſarily depend upon that of their parents, 
Afterwards by the unanimous opinion of the court, the order of 
ſeffions was quaſhed, and the order of the 1 0 confirmed. 


- 
* 


5 * 


[Pedbitatus aſſumpfit brought againſt the defendant 8 an aſſignee Statute of li- 


of commiſſioners of bankrupts. mitations 
The defendant pleaded the ſtatute of limitations, (viz ) Non of nee * 
mpfit infra fex annos & fic nil debet. . 
The plaintiff 10 That the aſſignment by the commiſſioners, 07 of bankrupt- 
Ge. was made to him on ſuch a day, anno 4 Georgi, &c. * ot; 


The - defendant demurred to the replication, and it was argued 
for him, that it was ill, becauſe the plaintiff did not ſet forth how 
the perſon became a bankrupt „ (viz.) That he was indebted to any 
perſon, &c. and abſconded. or had done any other a& of bank- 

_  euptcy; but if he had ſet forth this matter, it doth not appear by 
the pleadings that the defendant made any promiſe to the bankrupt 
himſelf within fix years, or that the caſe of bankrupts was within 
the ſaving of the ſtatute of limitations, by which it is enacted, 
That actions on the caſe for ſlander muſt be commenced within tus 
gears after the words ſpoken ; and all attions of treſpaſs, of afſault, 
battery and wounding, and falſe impriſonment, muſt be commenced © 
within four years after the cauſe of ſuit, and all other ations on the 
caſe, * Fee rl than ag as concern merchandize ) 
actions nue, tre frover and replevin, muſ be br 
e after tbe cauſe of ſuch ann 2 

I. in 
But the right of action 3 in the caſes aforeſaid i 10 H to ee 
fone .coverts, non mentis, io perſons impriſoned or beyond 
ſa, ſo as they commence their ſuits within the times above limited 
reſpeQively, after their 5 en. but the right f v4 
bankrupts is not mentioneg. | 

This was admitted by the counſel on the other fide for the plain- contra, 


tiff (the aſſignee) ; but they inſiſted, that the right to this action C70. Orr. 139. 


was a new right veſted in him by act of parliament. 2 9 | 
To which: it was anſwered; and ſo reſolved by che court, (FA corrantt 
the ſtatate of-bankruptoy transfers the right to the Mn, but it is ; — 
vo more than the old right which the bankrept had before he had Cu. 
committed any act of cy, * and therefore the Agne mr? . 
take it in the" fame. plight" and condition as the himſclf - e 


had it; and fo it hath been adjudged in the caſe of Maſon. and 


Plunkett, that the ver was in the ſame condition (as to te 3 hs ; 


8 8 WII. wy XX N | a 


1 Grey verſus Mendez. 1 2 8 * P. 171. 
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right) with the bankrupt | himſelf, and conſequently if he was 


4 barred by the ſtatute of limitations, ſo ſhall the aſſignee. 3 7/1. 
1 Rep. 144. S. P. | TINY ca nr} 


Jones verſus Thurloe. 


Ton be · per ROVER brought by a common carrier againſt an inn-keeper, 
= may detain a for keeping the plaintiff's horſe, and converting him to his 
4 | horſe for one | | | 
—_— - night's meat. own ule. | rod IE . Rn] 

3 Sun. 556. The defendant pleads, that he is an inn-Reeper, and that the 


carrier owed him ſo much money for horſe-meat at ſeveral times 
(all which he ſet forth in his vlea), and that by the cuſtom of the 
Moor 876. realm, an inn- keeper may detain horſes for their keeping; and that 
1 8 he, this defendant, on ſuch a night, detained the plaintiff's horſe 
g for what was due to him, &c. which is the ſame trover and con- 

verſion of which the plaintiff complained, &c. 
| And upon demurrer to this plea the court was of opinion, that 
* I do not by the cuſtom of the realm, if a man lies in an inn * one night, 
_— wy the inn-keeper may detain his horſes till he is paid for the expences; 
| one night but if he gives him credit for that time, and lets him depart with- 
only, but to out payment, then he hath waived the benefit of that cuſtom by 
dar, O'S his own conſent to the departure, and ſhall never afterwards detain 

Journing in an the horſe for that expence. | N BeTt EP, 5 \ | 
inn, thought * For this cuſtom is founded on the hardſhip of the 'inn-keepers 
of tote, four caſe to ſue for every little debt, or on a greater hardſhip, that he 
or many days. may not know where to find him who was his gueſt after he was 
gone; therefore when he hath waived that privilege which the law 

gives him, he muſt rely on his other agreement. 

Now, in the principal caſe, the inn-keeper having ſeized this 
hotſe- for the expences of ſevera/ nights, and not for one night, and 
no more, (which he might lawfully do) ſuch ſeiſure is not lawful, 
and by conſequence it is a good evidence of the converſion. - _ 
In the argument. of this caſe the Chief Juſtice held, that though 
the inn-keeper might detain a horſe for his meat for one night, yet 
P. 173, he could not ſell the horſe and pay himſelf; if he * did, it was a 


+ Vent. 71, + converſion, for he is not to be his own Carver. 55 

8 Wilkinſon ver/us Meyer. 
White the! © OVENANT u on. an agreement in writing. for Sauth-Sea 
coal, 4 16. A241 ock, wherein the plaintiff, coveranted by indenture to tranſ- 


- queſt to per- ſer the ſtock. before the 2 5th day of, March, or within four days 

form them is rer; and the defendant covenanted to wp the ſame, and to pay 
= Sara ſo. much money for it, infra tempus prædict, which he had not 
r , Goda 
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And upon a a to the declaration it was infiſted for the 
defendant, that here was an indefinite time ſet forth for the perform- 
ance of this covenant, therefore the plaintiff ought to have ſet forth 

a requeſt to perform it, otherwiſe he cannot be entitled to tis 
action,. ; 

This is a mutual covenant, and in ſuch caſe the plaintiff may Curia. 
maintain his ation without laying any requeſt made by him to the 
defendant to perform it, or that he on his part was ready, and of- 
fered to perform it; for the time is not indefinite, as hath been 
ſuggeſted, becauſe the defendant was to accept the ſtock, and pay 
the money infra tempus prædict, which muſt be within the four 

days; and therefore there is no occaſion of averring a requeſt in this 
declaration ; this caſe is the ſame with that of * Blackwell and Naſh, * Ante 105. 
only i in that caſe one day was appointed, and here are four days, 

Jadgment for the ured) | 


Woolley verſus Briſcoe. pas 18 June. 


Y the + ſtatute 7 Geo. it is enacted, Wat every contract for ſale + 7 Geo. 
or purchaſe of ſubſcriptions, or flock o of the South-Sea company, n 7- Where 
which ſhall be unper formed, or ſhall not be compounded between the immaterial, 
parties thereto, by 29 Sept. 1721, or an abftraft or memorial thereof and where the 
 figned by the' party intereſted therein, and who ſhall be intitled to take 2 TM 
advantage of the . ſhall be entered in books kept for that purpoſe advantage of 
the company, to whoſe capital ſuch flock doth relate, at ſome time u bad 
before the, firſt of November -1721, and in default of ſuch entry, _ FR 
every ſuch contract (as to fo much thereof as ſhall remain uner- 


2 or not compounded by the 29th- of ander at Jon be 
void. 


The plaintiff brought an action againſt the defendant, to whom * P. 174. 
he (the Saint ) had ſold ſome South-Sea ſtock, and entitled him- 
a to the action, by averring that he tendered the ſtock at the day 
and place agreed on, but that the defendant did not accept the fame, 
or pay the money. 

The defendant pleaded, that the contract for the ſale of the ſaid 
ſtock was not. entered in the company's books, at any time before 
the firſt day. of November 1720. un forman Aaturi, ſo that 

the ſaid contract was void. 

The plaintiff replied, that the faid contract was entered, G. 

. before the firſt day of November 1720, ſecundum formam flatuti, 
upon which they were at iſſue, and the plaintiff had a verdict. 

8 Ihe was moved in arreſt of judgment, that this was an immaterial 
7 of for there is no affirmative and negative, conſequently. ther | 

| ht to be a tepleader. £24 | 

© which it was anſwered, that the. ſubſtance of this le 

| was, * the contract was entered JET 2 Aatun z it is 
5 | * 3 2 true, 


* 


XxX 437 


— 


pl. 274. _ that time; and it was moved to quaſh this eo, 7 it 


„! 


8 gil, 1 723. 
a ar AY as 


due, the 45 and year are —— but 
run: t n 


N 70 a plea alledging that this e ee mr r. 7 
2 4e (ocundum ormam- fiatuti; would be ſufficient; and if fo, 
% may be here rejected, eſpecially being immaterial, and not 27 
ſuant to the. directions of the act. This ſeem#a reaſonable Con- 
« ſtruction of this pleading, eſpecially ſince there has been a' verdict 
for the plaintiff. on the ſubſtance ; the declaration is a good de- 
4 claration, and ſo is the plea in ſubſtance though not in form; 
<« and for want of form in his own plea my defendant 2 never 
* take advantage by repleader. | | 


ee for the n ki 


The King 7 22 Ford. 


Indigment HE deſendant was convicted upon the * ſtatute NPY by 

. which it is enacted, that none ſhall keep an abba ' witgout 
e N hems, an on pain of forfeitare of 20 fl to the poor, &c. 

» 3.0 And now it was moved to this conviction, becauſe ale- 

felling" ale without licence” are puniſhable by former 

particularly by the ſtatute 5 & 6' Ed. 6. (viz.) That none 

ſhould keep. alehouſes without a licence granted, either in ſeffions, 

or by two 3 ene anus) on pain of three days iruptifon- 

| ment, wi ge 16 eien: ebenen ann EIS e: e 

4 Pp. 15. Now it dothinot appear”) in this caſe, but that the defendant 

might be- licenſed by two juſtices of peace "according to that ta- 

LOS n and if ſo, then this conviction ought to be quathed.' 

5 beer 5 Ed. 6. is intirely out of the caſe; becauſe it is 

in = indictment, that the defendant ſold ale contrary to 

a Je Cor. and it deivg likewiſe averred, that he fold it ne 

the een, chat * . de Heenfed 
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1 Geo. c. 48. 
Conviction 
for deſtroying 


r — BE wir erat by two zer upon 
the ſtatute 1 Geo. for deſtroying fruit. trees, 33 puniſhment 


| frui-wees, for which offence is, to be ſent to the houſe of correction for three 


&c. 


80 Cal, 246, Bont, and to be publickly whipped once in every month during 


5 did not f pecify the 


Bo ad nd oy er 
« It 


Term. S. Trin. 9 Georgii, 1723. 4 


It is only a conviRtion of the offence, ideo confideratum of fer 
= 10s od conuictus eſt. 
zarg contra, There are two diſtinct puniſhments inflifted by 
2 the ſtatute according to the circumſtances of the caſe; for if the 
« offence is committed where there is a houſe of correction, the 
* offender is to be impriſoned for three months; and if none, then 
** for four months in the common gaol, ſo that the authorities to 
4 convict and to commit are diſtinct. 
No judgment is neceſſary ; for it has been held that a wrong 
judgment, or an erroneous diſtribution of a penalty, will not vi- 
* tiate a conviction. 
« Cur. ſeemed clear to anal the conviction, for there ought 
« always to be a judgment, guod Feri faciat, or qued committatur, 


« for + the act gives no pecuniary for feiture. | "a 13 Yar, Rep, 
N Cooke verſus Wingfeild. | n F. 176, 


HERE was a libel exhibited againſt the * for defa- The court will 
matory words ſpoken by him in London, and after ſentence, al 63a. 
he moved for a prohibition, and obtained a rule, that the plaintiff a cuttom after 
ſhould ſhew cauſe, &c, why a prohibition ſhould not go. 2 
And now the cauſe ſhewn why it ſhould not go Was, that it — 110 
- ought to appear on the face of the libel, that the matter is not of Forteſc. Rep. 
Apiritual conuſance; otherwiſe that court ſhall not be prohibited, | 
eſpecially after ſentence ; but no ſuch thing appears on this libel, for 
the defendant only ſuggeſts a cuſtom in London, that defamatory 
- words ſpoken there are actionable, which ought not to be ſuggeſted, 
nor any thing offered in head which is out of the libel, eſpecially ' 
Ance the defendant hath ſubmitted ſo far to the juriſdiction of the 
ſpiritual court till ſentence was given againſt him. 
If there had been any ſuch cuſtom, he ought to have Fee in 
bar to the juriſdiction of that court, for the courts at 
are not ex Ni to take judicial notice, chat there is fad go — 
An London. 
I There is a difference between a wotion of this kind before, and Curia. 
aſter ſentence in the ſpiritual court, for in the one caſe this cuſtom 
need not be proved, by affidavit, becauſe. it is ſufficiently known, 
but a judicial notice ſhall never 7 taken pt it after e ſo the 
| rule Was e 


Hen verſus Gapan. 


IN Trover Fir 4 ring, the defendant moved for leave to being it Amendment | 
neee gf the en . 


ver. vn 38 93 Yy This 


"Team. 8. Ari 9 Georgi, "I 


at tit. 0 * — — _ 


(Doris. *(Thiy being an actlon for damages founded on a ſuppoſed — 

. 397. enn, the motzon' was denied, but if it bad been an ation 'ofiderinue, 

it would have been granted. ae 

Then the plaintiff moved for 18 to 5 his declabalion, ** | 

add more counts to it; having only declared for 15 f. damages, and 

* p. 177. this Was to give the court juriſdiction; * and though this Was 

oppoſed on the other fide, he had leave to amend. 

Oro. Eliz. 79. And per Curiam, In trover the converſion is the point in ie, 

for which the time and place heals 1 be alledget. 


The King wht Erbury. 


One outlawed FR. Brbury being apprehended by virtue of a warrant from the 
| for a ſedirious LV ſecretary of ſtate, for being the author of a ſeditions libel, 
libel jay as bailed to appear in B. R. the firſt day of Egfter ferm laſt, and 
| bringing a . he accordingly' appearing, it was moved by the Attorney Getieral, 
/ "Y ks. hw that he might be committed, becauſe he was outlawed upon am in- 
37. dictment at Hicks's ball, for being the author of a ſeditious libel, 
A e . intitled, ' The" Clemency 7 the Kings of England, and thereupon he 
. J. jorge 4 £30. was committed; "which indictment, „ e with the eur, 
SN were removed hither by certiorari. 
And upon another day being brought up by habeas corpus," he 
8354 by his counſel to be bailed, upon fat. 4 C 5 M. & M. 
c. 18. in order to proſeeute a wtit of We; for tee of the out- 
lawry, which was oppoſed by the Attorney Genkral, for that he 
was not entitled to ſo much favour ex dei fuſtitiz, before he had 
brought a writ of error to reverſe the out y. 5 
Then he produced ſome affidavits to ſhew that he had 05 alli in 
his power to have a writ of Error allowed, and that he had applied to 
the Ne s office for that purpoſe; to Which the Attorney General 
anſwered, that if he (the Doctor) had made any application to 
bim, he would have figned a fat at any time, which he having 
Mono to do, fuch neglect ought not to be any excuſe to him. 
Pratt Ch, Juſt. was' of opinion, that his outlawry was a Teufel 
ion of his crime, and equal to a cobviction; and therefore if he 
| bad brought à writ of 'ertor, the court might have refuſed to bail 
him. le denied it to be within the act; Gut Powys ſeemed to 
think that it was within it. Eyre indeed at fieſt wok it not to be 
hin the act, (ante 100.) But he afterwards declared himſelf of 
'* opinion that it was within the letter and meaning: He ſaid the 
« general recital to the ſtatute does ſeem to extend only to outlaw- 
ties proſecuted in B. R. But the title of the act is general, For 
preventing malicious informations in the court of King's. Bench, 
and for the more eaſy reverſal of outlawries in the ſame court. 
ad the introduction to the particular clauſe of this act is alto 
general, For the more eaſy and ſpeedy reyerfal of outlawries ebe 
21447 2 | W F-” 53" LOR 


* 


Term Sgrid © Geotgit, Ci 45:30 
— — 
« theHaidcqurti; and ſo is the enacting elauſe, That no per ſon 
hd hall be nutla werd ãn the faid court! for any cauſe, matter or 
-<c thing whatſoever, (treaſon and felony only excepted) ſhall be 
«compelled to come in-perſon into or appear in perſon in the ſaid 
<,court-0: reverſe. ſuch: outlawry; but may appear by attorney and 
 <2xeveriſe; the ſame without bail in all cafes except where ſpeciat 
<< bail ſhall be ordered by the ſaid court. Now without queſtion 
4 autlauyry at the ſeſſions removed into this court by certiorari 
« js an outlawry in this court, and conſequently is within the letter 


e gf the a&: and as it is within the letter, ſo it is within the reaſon 


of the law; for there can be no reaſonable difference between an 
„ qutlawry originally proſecuted i in this court, and an outlawry re- 
er moved hither by certiorari. Beſides, by a ſubſequent clauſe of 
« the act the ſheriff who arreſts the defendant on a capias utlaga- 

4 tun; may take an appearance or ſpecial bajl where ſpecial bail is 
+ xequiced in the action: and if the ſheriff has power to bail the 
« defendant in any caſe, without doubt this court has the like 
et power; and it would be very hard if it ſhould be otherwiſe; 
far this, man ought not always to be impriſoned for a miſdemeanor 
or contempt, the outlawry being no more than a contempt of the 
law, and a means to compel him to anſwer; z and as yet he is under 


no conviction ; and the bail he is to give is only to proſecute his * P. 178. 


"writ of error with effec. 50 
Fbrteſeue was ſtrongly of the ame opinion. %, 
- + Then, the Chi Juſtice deſired the counſel for the defendant to 
ſhew..ſome colourable error. to: reverſe this outlawry,, ſa that it 21 | 
tothe court it is not for delay, and to avoid juſtice. __ 
But the counſel replied, that they intended to follow the common | 
practice, as in caſes of this nature, and that they would aſſign errors 
ia; ſact, which probably. might be confefſed by the Attorney General 
vpoR giving; bail to anſwer the trial of the merits upon this jokes: 


tion, 8M{:314 


And 1 the ſolicitor for the defendant exhibited a peti- | 
tion 40;the Attorney General for a writ: of error, who ſigned. a fiat 


in-govrt.z and then his counſel ſaid, that they would take out the 
Wit 27 next ſeal - . and (opt this = bong the "laſt day of hag term, 


| a * The: Pre, not Wo aol bail N in x court, 0x he — 


e Judge's euren e W 0 error, ; 
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1 ©? Ub Upon a non e pleaded, the plaintiff had a verdict 3 200 it 
Was moved in arreſt of judgment, for that the iſſue and plea are 
« e for non Nee is no plea to. an action founded on 

5 tort. 
| "Cur. contra. This aQion. i is founded on the general cuſtom of 
« the realm, and en that Afſump/it which is implied by law on the 
= | „ carrier's receiving the goods ; for by his receipt of the goods 
= Ihe implicitly en, to keep and deliver them ſaſe: and non 


—_ * aſſumphit is a proper. plea, he iſſue is proper enough. And 
| 5 7 7705 Ch. . Ay Hen, 2 15 the plaintiff 
| + - 4 | FI 115 Ak a | 
F» ni; The King CON Thorogood. 
1 ig {1,646 774 I Seitn r. . Li 
The defen- **pp "HE defendant” having made an affidavit i in the ett Kor 5 


| himſelf — 1 mon Pleas, and the truth thereof beit *ontroverted, be was 


| ol perjury, bes. appear in court, and accordingly" did appear in La 
NE laſt, and confeſſed that he made the en . that it w 
ia the pillory. fall. 790 bn? 2:33 009 2 
Wperenpen that court recorded his eonfolim, nnd oidered 1 
| he'fhoutd be taken into cuſtody, and put in the pillory for perjury. 
And now it was inſiſted by his counſel, that this could not be 
| done upon his on con fon, becauſe it is not a conviction, but onl 
matter of evidence, for he ought judicially to be brouglit befor 
the court by indictment, and erefore his a Nn ought Ms to 
have been recorded. 
Beſides, the court of Gbeevon Picks hath nb Jorfajation in eri⸗ 
met eiſes, and therefore if it had appeated on record, that the de- 
bſendant was perjured, that court could not have puniſhed him. 
' Econta. To argue that a"criminal {hall not be convifted upon bs pwn 
| - confeſſion, is not only a he, but à very ſtrange doctrine, becauſe 
the confeſnon of a crime is the ſtrongeſt proof of guilt. 
It is likewiſe very ftrange to object that the court of Common. Pleas 
hath ho juriſdiction in this caſe, becauſe the puniſhment by Pillory,, 
5 Elia cap. 9. is by virtue of the ſtatute 5 Eliz. and the court having given a ſen- 
- | n Lads that PT. proceeded on that. bg: by. 
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"+ power is to any court where the perjury is committed, 
to puniſh the o oder; ſo that it is plain that court bath a juriſdic- 
tion, eſpecially ſince it is provided by that very ſtatute, that it Qhall 
xtend to any eccleſiaſtical court, which being a negative preg- 
nant, is a full proo f that all other the King's courts may puniſh ſuch 
offenders, — even thoſe who ſhall be convicted by their own con- 
| ; for the ſtatute gives power to hear and determine by in- 
quiſition, information, bill, preſentment, or otherwiſe, and to give 
L —— 
the confeſſion of the party may be intended. 

Beſides, if that court cannot puniſh the defendant by virtue of the 
ſtatute 5 Elia. he might be puniſhed at common-law, for perjury is 
10 offence at common law, and “ any court may ane? 4 ſuch a 


criminal for an offence committed in facie curiæ; which was the 
better opinion in + Buſbel's caſe, though the Chief Juſtice n 
doubied it. 

But notwithſtanding what was faid by the defendant's counſel, 
be was pot in the pillory the laſt day of the term. 


Hiliard verſas Phaly & al, 


ON a trial at bar on an iſſue directed out of Chancery ; the 
, queſtion was, Whether Mr, Hiliard, the plaintiff's brother 


f.boo 1.). was married to Sarab Phaly, the mother and guardian of 
defendant, before ſuch a day, which was his birth-day ; there 


f ſong. 


ed, that the ſaid MF. Hiliard was married to her before the birth of 
any of the defendants; upon which they were at iſſue; ſo that the 


which was as followeth : 


favour of legitimation, in ſuch caſe cohabitation hath always been 
allowed to be good evidence; and it was in proof, that Mr. Hili- 
d cohabited with this woman above twenty years, that in ſuch a 
Year, Ge. he came with her out of Lincolnſbire to London, and 


. Firſt, It was ſaid by their eus, that this ples being in | 


t and award execution, &c. now by the word e iſe, Lev. 155, 


* P. 180. 


L * 


Evidence of 


2 


: 175 was ſeiſed in fee of the lands in queſtion, of the yearly value 


were three other iflues to the ſame purpoſe, ſhe having three other 
The 9 * ep (the infant) by his mother and guardian, plead- 


plea being in the affirmative, the oy was upon the defendants, 


aged in #ild-ſtrect, where they were married by a orieſt who. 


ſerved the Portugal ambaſſador ; and jt was proved, that — a 
prieſt was about that time chaplain to the ambaſſador. 

That Mr. Hihard Was a 
there was no body preſent at the marriage, or who could prove that 


oman cat holick, and "x aheb Sit 


the was actually married beſides herſelf; but there was ſufficient: 
evidence, that he acknowledged. ſhe was his wife, and delirgd the 


Vitneſſes to uſe her as ſuch 3 and that on the day of his death, and 


„ VIE. | | 2 2 e 


n „ 
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wo 38 Pente betere he uiech he dedared bo the preſence of His 
in and Kveral orhers r were now 4s witneſſes) 
| He was rnkieeied to her! inecos ear et eee, 


ek. 85 the other fide 4: wens dadwed, chat ire x fivoubdble ifloe, 
Pie, bee dt was to pp legRimstiem ; but X'S to de favcured only 
here the matter is ene w the court and do the jury, and not 
where there'is fuck 3 whe oonttary, wat there dan be no 
room to dο⏑ẽ .. e eee een 
P. 181. Now the -ecef' was, that Br. Holand duch thil wont long 
ſince to be his houſe-keepery/"that ſoon” afterwards' ſhe was with 
child, and that both of them went to London to avoid proſecution 
in the ſpiritual Oburt: bot yet after the birth of three of theſe 
| che, he was proſecuted in that court for ſorpieation with this 
— — that — — ny as Sol Hin, asd Penance en. 


commutation money. 


-_ Joined, andithat ally Þ4 
That he or JENS SATO ordered his ſervants = to call her miftre pot by her 


oper name, and that he S Gem his nehatbours; and Flag 


of his moſt intimate eee be was Hever married to this 
| woman. 
282% + Then the parſon of the. pariſh, depoſed, That he 17 this 


1 woman ever ſince ſhe firſt v5 4s ſervant to Mr. Hiliard, that 
be always took her to be his concubine, and not his wife. 
1 Ec But to obbiate the parſon's evidence, there was a letter pr 
| undder his hand ia very endeativg words and expreſſions, wherein he 

aſſured her. that if ſbe would-macry hun, then he would affiſt her 

to baffle all the attempts of her enemies to di ove. ber marriage 

with Mr. Hiliard; and being aſked: by the Chief Juſtice what 

could tos kit to ee a letter, if he took her to be a ſer- 

. * Lord Chief vant and a concubine ; the parſon anſwered, that ur * men 

Mee Pratt, than he had married ſervants. * A 
t dea 


de geren, It was further proved on the plaintiff's ade, That upon 

married bis of My, Hiliard this woman got into her cuſtody all the writings 
_—_— concerning the inheritance of theſe lands; and on a bill in Chan- 
pbarſon, it is cery exhibited againſt her ta diſcover the ſame; ſhe anſwered, that 

| wu 1 ſhe: was married to Mr. Hiliard about three years before he died, 
one” and ſo infilted to keep the writings, which anſwer was now offered 
NN 210\be. given in evidence; but it was ed on the other fide ; for 
J though it might be concluſive againſt herſelf; if ſhe pretended to 
_—=— any dower, or to a jointure, yet it cannot be given in evidence 
is See poſt 182. againtt. a. third perſon not deriving any title under wy and the | 
of that opinion, the anſwer was not read. | 
' Then they offered to give the ge in the {| court 
got 182 in evidence, bat that was likewiſe denied, becauſe what was done 
R in the ſpiritual court cannot e 107% pr Rn ment „ e 
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parties, that they were 
the me of the eee * PE oe ſuppoſed father. 


e Ge children born in 


could be better 


guilty of fornication, 
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The King ey Powell and others,” 2 
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1611 ON in this cauſe for leave to plead DON 
juſtify under the corporation, as a e by 


rporation by | views of the charter of 
contra. The pleas are inconſi dent; for aſter accepta 


er, the” corporation 


evidence in a 


court of law to ſhew there was no marriage, than a ſentence in the 
on in a regular fuit, and pronouncet in the 
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i But the Lord 83 > AR it I! that * ee P. = 
„ſor as to the anſwer in Chancery, he ſaid, that 
it was plain, where there is. any confidence or truſt between the 
parties, che confeſſion of one i am anſwer, c. might be given in 
ſt the other, though it might be a e whether 
ſuch evidence was consluſive, or not. 
Thien as to the jrocecdiogs bn the, ſpiritual. court,. Fdajjering there 
had been a marriage in this caſe, and they had afterwards been di 
ch ſentence of divorce . 
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The Caſe of The Dean of Trinity Chapel in Dubli 
verſus. The abi of Dublin. 


* PON a writ of error brought in- the King's Bench i in 
viſape of: * Treland, on a judgment given in the Common dou: there, 
_ founda- _ the caſe was: 


ae archbiſhop of Dublin libelled in the iritual 
IM court er againſt the Dean and Chapter of 7 rinily Chap chere, 
329. for denying to admit him to viſit. them. 

I be defendants ſuggeſted for a probibition, that the ſaid chapel 
was of royal amen being firſt a ery of royal foundation, 
and a tranſlated into dean and chapter, and being à dona- 
tive, was exempted from the viſitation of the ordinary. And there- 

upon a prohibition was granted, and that the plaintiff ſnould declare 
upon it, which he did, ſetting forth, that this chape! was of reyal 
ow and that the ordinary had no viſitatorial power there, 
. but what he had by virtue of the letters patent of creation made by 
H. 8. anno 33 of his reign, by which it is expreſly provided, that 
the archbiſhop ſhall have no power or control over the deanery, but 
ſuch as he had over the prior and convent of the Holy Trinity, time 
out of mind, which. priory was of royal foundation, and had time 

out, of mind been viſited by the King or his Chancellor, 
The defendant, the 3 * craved cyer of the letters 
patent of H. 8. pleaded, that the King did farther order and declare 
* p. 184 . therein, that the church of the Holy Trinity * ſhould be the archi- 
| * apa ſeat of Dublin, as it was before, and as it uſed to be; and 
ad dhe archbiſhop ſhould exerciſe no juriſdiction there, but ſuch 
as he uſed when it was a priory ; and that time out of mind the ſaid 
er e and his . predeceſſors, archbijhops of Dublin, kept their 
2 in this Ne and that the prior and convent before, 
dean and chapter fince the tranſlation, were the chapter of 
the Jad archbiſhops, and time out * mind had been viſited by 
3 | | | them, | 
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=. Term 8. Mich, 10 5 Georgi, 1733. 


ther, as occaſion required, and traverſed, that the #riory Was of 
royal foundation. 

The plaintiff demurred ſpecially, and after argument, the EY 
biſhop (the defendant) had; judgment for a conſultation, which 
Judgment was affirmed upon a writ of error in the King's Bench in 
.treland, and that judgment being about to be confirmed likewiſe in 
'the King's Bench here, ſome objections were made as follow: 

This writ of error was a judgment coram jufticiarits moftris de 

a Communi Barico Fiberniz; whereas the action was commenced in (a) (a) It feems 
that court in the Qyeen's reign, and thereupon this court was of opi- {2 Þ* 19 ob- 
nion, that the record was not well removed; ſo that writ of error eo 
was abated, and a new writ was afterwards brought in this court. commeocedin 

And then it was objected, that the writ of error in Ireland, by — 3 
Which the cauſe was removed from the Common Pleas to the alſo deter min- 
King's Bench there, was not good, becauſe it was directed Jobanny es in the fame 
Bier Armig. omitting capitals juſticiario de Communi Banco, aud * 
this being apprehended to be a fault, and not to be maintained, the 
defendant in error, upon diminution alledged, got à certiorari to the 
Chief Juſtice of the King's Beach in nd to certify the record 
us it ſtood before him in that court, but he certified the record to be 
right; Jo that this appearing to be the miſtake of the clerk only, it 


Was now e that it might be amended,; aud eee it was 


Tben i Was ob jetted, that this writ of error was - an error in 
Fo» tone judicii outs que fuit in curia Anne Reginæ, when the 


9 Was given in ime Common Pleas in Veland, anno prino 


(Geor, Ws i - + : 
Is which it it was aer chat the bjurle * 3 in the reign of 
the Baer, and the word yur being a relative, ſhall refer to wt | 
court of the Queen. lg of | 
The next objection was, that the wit f error to remove the re- 
co inte the King's Bench in England, was returnable on ſuch 'a 
7, and. that the archbiſhop did not ®* N hin five terms * P. 185. 
ards, fo. that the cauſe was diſcontinued. 
To which it was anſwered, that the defendant i in error may come 
in at any time; nay, he need not come in at all till the plaintiff 
aſſign errors; it is true, he may come in if he pleaſes, and bring 4 
ſeire facias to compel the plaintiff to aſſign errors; but this is at his 
election, which the court agreed, and afterwards emed the judg- 
meg of the King's Bench in Feland; and thereupon a writ of error 8 
was brought in the bouſe To: ond here this' caple was argued * 
uppen the merits. 1 N 
be caſe as it ſtands upon [the pltaliicigs 10 "that its 
Dublin propoſed waning of this deanery, as he was ordinary 
N. the place ; and the plaintiff in 24 -ohibition not attending, * 5 
Vas proſecuted by the e ſpiritual contt there, 75 
| ies the . mo for a « proibton, and W ic 1 0 
* vn R | whe on, 
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ſoggeſtian,, that chis N was of royal = and theffor 
Exempted from any viſitatorial power of the ordinaty.” 

- This being the ſubſtance of the cafe, it was * * for the dean, 
* it was to be viſited only by the King or bis Chancellor, but 12 
by the ordinary, becauſe it was a royal foundation; that when this 


was created a deanery by the letters patent of H. 8. ann 33 of bis 
reign, it was provided by the letters patent of creation, that the 


archbiſhop ſhould have no power over the deanery, other than 
what he had before over the e priory; therefore if he had any 
right, he dvght to have pleaded it, and to have ſet forth what 
wer he had over the priory, otherwiſe his plea is immaterial. 


kenns. On the other fide it was argued, that this being an eccleiaftical 


corporation, is by common intendment ſubject to the viſitation of 
the ordinary of the place, unleſs by the letters patent of creation 
; there had been a viſitor appointed by the founder; for all ſuch cor- 
porations are prima facie ſubject 8 the juriſdiction of the ordi- 
nary, though oy were founded by the crown; and ſo is 6 & $ 
caſe in Dyer 27 
The only N rent is, Whether this was a ro * foundation, 
or not, which was not the int in the caſe of this Kerle ien and 
Dr. Harriſon ſome years' paſt, who was a prebend of this church; 
for if the priory was not of royal foundation, the deanery into 
which it was tranſlated by letters patent cannot be ſo; bur if it was 
* P, 186, of royal foundation, then the tranſlation into dean and chapter ® is 
no prejudice to the founder, for he remains founder ſtill, for no- 
thing is altered but the monaſtict rule and habit; and ſo it was held 
13 Rep. 73. in 2 + Dean and Chapter of Norwich's cafe, anno 30 H. 8. in 
which year, and by that King, the priory and convent of the 
.cathedral church of the Holy Trintty of Norwich, Was tranflated into 
the dean and chapter. 

Therefore if nothing is Altered by the tranſlation, then! by con- 
ſequence the founder is not deprived of his right of patronage, nei- 
ther is the viſitor deprived of his right of viſitation, becaufe it is 
Ay the ſame body corporate, though by another | name. _ 

BY ls Judgment was affirmed. | 


WS © The King 1 The Mayor of Tiverton. 5 


To 1 PON a motion for an information againſt the definitabi for 


456 dant ſor 
bits 2 Tiverton in Devonſbire; and when he found he could not. ſucceed 


Folk 245 595. in the choice of the defendant (the old mayor) withdrew himſelf 
| though the common council did all in their power to proceed to an 

ebeclion, by appearing on the ſtaits in the town-hall for that por- 
„Fele, Bat the door was lock d OT the defendant 2 old Mayor) 


a 54 N D 


bribery, at an election of a-new mayor for the corporation of 


on the day of election, ſo that a new mayor could not be choſen, | 


9 Y 
Vp 


rm. S. Mich 10 GEO 2 17237 
book belonging, to the corporation” was ke” away; fo that 2 
2 ; — 

md. want of chooling a, mayor on the day of election bows 54 eta 

Abe Chief Juſtice, Who was formerly rebortder of this corpora- Curia. 
ram, ſaid, that there was a difference dehoneR the members thereof 

eceden , ſo. the rule was made to ſhew cauſe why an in- 

peat on ſhoul, not go. 
Aſte ards, in Hilary term, it appeared that there was bribery. on 

both ſides, ſo informations were filed againſt both parties, and the 
court. agreed, that bribery was a ſufficient cauſe to remove a man 
from his office, and that it was an offence by which the very con- 


e of the 6 might be altered. 
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PON a motion for an information againſt the defendant, Information 
upon an affidavit of the proſecutor, who made oath that he for gaming. 
had loſt 15 /. or thereabopt, to the defendant at one fitting ; the 
words of the ſtatute being, /. Any perſm winning at one time above 9 Anz cap. 
the walue of ten pounds, and being convifted thereof” upon an informa- 14. 
tion or indict ment, ſhall forfeit five times the value, Oc, 
The counſel on the other ſide objected, that the proſecutor had 

already, indicted the defendant for the fame offence,” ind that the 
grand jury had found the bill, which was true; but that the defen- 
dant was not tried upon it, becauſe it was quaſhed for inſufficiency. 
However, the court would not give the proſecutor leave to file an 
information; for that the grand jury had already found a bill, and 

though the indictment was quaſhed, they might find another bill for 
the faid offence ; therefore there was no reaſon for this court to 


. 
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"Erol executor! of Curtis verſus Butel the bail of 
| pads Harris. 


Tu caſe was thus, (2 “ An action was brought | in this Bail in what 

85 « court, judgment obtained, and a writ of error brought re- — to be 

4 turnable in W Scaccarii. Two perſons became bail to the 75 
107 Mit of error before Pratt Lord Chief Juſtice, to which bail ex- 1 

** £eption being taken, one juſtified himſelf in court, but the other 

75 not; ſo that another additional bail was put in before Poys * 

4 © Ju ſtiee at his chambers in Serjeanti- Inn Fleet:fireet : on which 

fag 6 entry before Powys the recogniſance of bail was drawn up, and 2 

ad 2 *.the. judgment being affirmed on the writ of error, two ts. fa. 

-1g were begught in Logon againſt the bail, and two nithile retorn- 


{1094 Fand a ca. ſa. againſt the defendant, | on which an was N 48 


bake 


and impriſoned. n N 
1 „ 2 « Whitaker 


* P, 15 


— * 
6 a 


4. een and-t6 ſet aſide the e on the ſci. fac. ; 


* $24 cok. andthe corient practice is to take the 


nant movert-$0 Acherg © the defendant out of exc- 


„ Firſt, For that the entry of the recogniſance is irregular: It 
„ ought. to have been entered as taken before Pratt when the firſt 


« bail was given. The bail which juſtified is bail from his firſt ac- 
«« know nt before the judge: whereas if the recogniſance 


% ſhall be drawn up as entered into when the additional bail was 
given,” he can be bound but from thence ; fo that if between 


1 thoſe times he has aliened his lands, ſuch alienation is good and 


* 


« Secondly, The ſeire facias is returnable on a day certain, 


which it ought not to be, the. proceeding in the original cauſe 
“being by bill. 


Thirdly, The capias ad ſatisfaciend” was irregular, becauſe by the 


ſtatute + 3 Georgi, it is enacted, That the plaintiff ſhall mark on 


the back of the awrit the real ſum or debt due to or n, before it is deli- 
wered to the ſheriff ta be executed ; and here there was no ſum, en- 
dorſed on the capias, nor any time mentioned in the entry of this 
recogniſance; fo void. 

4 4 F ourthly, The 72 fa. ought to have been brought 3 in Mid. 
* diiſex, for the recogniſanee is filed there. 

Beſides, the recogmfance is a lien on the eſtate of the bail from 
the day that it was taken, and it may be prejudicial to enter it on a 
future day, (viz.) On the day that the laſt recogniſance was taken, 

becauſe. the perſon who 9 into the firſt recogniſance might 

have aliened his lands before the other was taken. 

„ Fifthly, No ca. ſe. lies upon a recogniſance of bail; for the 
tenor of the recogniſance is that the debt be levied de bonis, ca- 
* 7allis, terris & tenementis, | 
The defendant ought to have appeared to this ſcire acias, and 
pleaded this wrong inrolment, and ſhall not now take advantage of 
it on a motion; but this ſort of practice of taking bail at ſeveral 
times, was ſettled in this court in the time of the Chief” Juſtice 
Parker, and is an eaſe to defendants; for the firſt man is bail only 
de bene efſe, and no bail is really given till the ſecond man enters 
into the recogniſance, for then it is compleat, and not before. | 

And the entry of the recogniſance muſt be entire as if taken 


recognifance as. 
«<, if the bail were both. Wikia's at the laſt Judge's chambers, The 


EE. ineonvenience which 1 18 objected, that, the land may be aliened 3 N 


the mean time cannot properly be urged by the bail, fince the 


only prejudice that can accrue thereby BY ariſe to the plaintiff. 


As to. the ſecond objeRion, that the cr. Ja. is returnable, on a 


- day certain, which it ought not to de, the Noreen, in the 


E 22 cauſe being by bill. : 
The return of the ſcire facias on a day certain is. good, "for | 
< the e minick this ſe. e. i founded is the ſecogni- 


F Gagces 
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2 3 which is an Fa Jiciact charge 400. word; — ths 

« former action; for that was determined by the judgment, and 

. that record thereby cloſed: but if this proceeding ſhould be ad- 

gp”: judged a proceeding by bill, yet it is not = irregularity, but an 

* error. 

As to the 4th objection, the diſtinction is between a recogni- 

= — taken by the court, which is of no force till entered of re- 

I af VMeſtminſter, and then it is entered as taken in court; and 

2 2 nine taken on the ſtatute of 3 Tac. c. 8. For by that 

act a Judge at his chambers may take a recogniſance of bail, 

*- which-is obligatory by the caption, and gives the conuzee power 

of election to ſue in London or Middleſex. 2 Salk. 6ov. Pl. 10. 

* 6 Mad. 42. 2 Ld. Raym. 1966. 11 Mod. 244. If this is an 

« error, it may be taken advantage of by a writ of error upon the 
judgment on the ſci. fac. or on the award of the execution. 

As to the 5th objection, Formerly it was held that no ca. /a. 

% would lie on a recogniſance of bail: but the latter reſolutions 

© have been contrary, and the conſtant practice bas been accord- 

* ingly. Lev. 226. 

Then as to the not indorſing the ſum on the recogniſanie, that 

doth not make the capias void. The ſtatute requires it ſhould be 

done, that an execution ſhould not be taken for more than the real 

debt, and inflicts a penalty, if it ſhould be executed for a greater 

ſum ; ; it only ſubjects the party to the forfeiture of double damages. 
As to the laſt objection, the anſwer was, that the entry ſhould 

be in Midalgſex, and not in London, but that is of bail to actions 

425 in B. R. and not to original actions upon recogniſances, as 

Www 166. „ At 
If the ſecond bail had entarnd into a recogniſance before the Curia. 
vef Juſtice as the firſt man did, that would not have related to , bond 

the time of the firſt recogniſance given by the other bail, and taken eq by one at 

before the ſame Chief Juſtice ; but here the ſecond bail entered into one day, and 


A x an before another Jud ge, which makes no alteration of 11 - Ay 
me caſe. 7 all relate to 


A Judge may take a recognifance of bail at his chamber, and the — — 
entry in his book is a good warrant for the entry of it in the office, Cro. El. 622, 
and the practice is ſettled to take ſuch tecogniſance at one time, and 623. 
another at another time; for: the firſt is de bene eſſe, and no com- 
pleat bail is given till the. laſt is taken, and from that taking the re- 
cognifance i is made up; for ſuch Judge before whom the laſt bail is 
taken, figns the roll; therefore though taken by different Judges, 
the * ficſt ; is of no value till the laſt is taken, for then the bail and * P. 189. 

the entry is entire and perfect, and not before. 
2. The return is good and proper; for the ſs. ofa is not 
"off ode on a proceeding by bill, but on a collateral matter. 
The ca. ſa. is good, though it is not indorſed. 
t . 7 - The ſei. Fa. is ; well directed to the ſheriff of ene, 
| Vol. VIL 8 B b b | * 5. The 
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r e of Pay e to ſhew cauſe why an attachment 


' Teliatm es- -RIT „„ n and 


| \ .. .. » Quaarto die paſt, &c. if ſo, then the plaintiff having brought a ze/a- 


. = . 
n Cur. W are he. rand Werber the motion was 
58 denied. 


Williams EY Lyons. 


The defen- || N action on the caſe was brought againſt the defendant for a 
dot ws criminal converſation with the plaintiff's wife ; upon Not 
— -ogþ as ilty pleaded, the cauſe was tried at the fittings after the term, and 
1e jury gave a verdict for the plaintiff, and 200 J. damages; and 

afterwards the defendant uſed ſome indirect means with the plaintiff 

to take a ſmall ſum, and releaſe the damages, and becauſe he would 

not take 301. and give ſuch a releaſe, (the defendant) got a 
warrant of a juſtice of peace to take the plaintiff: for a — 
murder, which warrant was executed on him on a Sunday, and he 

was kept in cuſtody till Monday; and then. was arreſted in an action 

of five hundred pounds at the ſuit of the defendant ; all which was 
daeone to extort a releaſe from him, which appearing; plainly to the 
Court, a rule was made for him and the conſtable, and the bailiff, 


- Sora bod nat go again thee, 


Miller gs Bradley. 


ru 4 | the judgment was affirmed in B. R. the laſt paper-day of 


the laſt term; therefore the capias ad ſatigfaciend' muſt be return- 
able in this term, becauſe the judgment could: not be ſigned till the 


tum capias ad ſatifaciendum, that muſt be irregular, becauſe there 
could be no capias ad fatisfaciend' on a judgment not figned, and 
* by conſequence nothing to ground a eee ca. Ja. eſpecially this 
action being brought by original. | 

Kent. Phe ohjection is, that this action being brovebt by original, no 
ea, ſa. 2 iſſue before the judgment was figned; and it being 

tained the laſt paper- day of the laſt term, it could not be figned 

till after the guarto die poſt, &c. of this term; ſo there being no- 
thing to warrant a c. 1 25 e the #e ca. Ja. muſt 
+ be irregular,” - | 
„P. 190. *. But when the 3 Was Send; 8 in "eu kinder end of 
the laſt term, this by relation is a ſufficient foundation'to ſue out a 
cabigt the ficſt day of the term, which will. ts: a warrant to! found a 
teſtatum tetutnable tres Trin, and ſo 
To which it was anſwered, that — to ſn purpoſes the 
N is but MEET * ye to other * it is not To 5 a8 


585 "for 


"Term. 8. Mich: 1e Georgii H, 1723. 
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for er; if chere be confinyances, there can bet no' Jbment 1 be- 

fore they ate entered, and the principal caſe being by original, there 

could be no judgment entered till the quarto die poſt of the follow- 
ing term; ſo there could be no ſach judgment as is now ſet up to: Lev. os. 
ground a "teſtatum ca. fa. Salk. 626. 

This js a judgment of the firſt day of the term, in which it was Curia. 

obtained by relation, which is ſufficient to ground a ca. ſa. and by 
.cotiſequence a teſtatum ca. ſa. and if there is no difference between 

an action by bill, and by original, it is regular. 

As to the cominuances being carried on from one term to another, 

no ſuch thing appears on the record, ſo this execution is regular; it 

18 true, if the continuances had been entered, no execution could 

be prior to ſuch entry; and fo is 2 Vent. 104. Prince verſus Slaugh- 

vet,” and 2 BP. 176. e verſus Bell. 
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VENANT on an theatre ut unn wherein the Fecher and 


plaintiff covenanted with the father and ſon (the apprentice), os. _ 


and they on the other ſide covenanted with bim (the f 2 and who was ap- 


this action was brought jointly againſt the father and the ſon; for ſhould ae- 


that the ſon had covenanted faithfully to accompt at his maſter's 
(the plaintiff's) requeſt, for all ſuch of his maſter's (the plaintiff's) 
goods as ſhould come to his hands; and the breach afſigned was, 
that the defendant (the ſon) had not accompted, &c. | 
"Upon. non tnfregerunt conventionem pleaded, the plaintiff had: a 
verdi; and now it was moved in arreſt of judgment: s 
(10) That the declaration was ill, becauſe the plaintiff did not 
ſet forth any requeſt made to the ſon to accompt, which he ought 
to have done, chat the defendant might have an opportunity to tra- 
Jy it. 
Another objection was, that the plea is too general, two 
r breaches being aſſigned. Beſides, it is no plea, for one breach is 
in the negative, that he did not accompt. | 
To which it was anſwered, that the breach is laid i in this man- 
* ner, that he did not accompt ; ratione cujus he broke his cove- 
ant, which is an affirmative. Beſides, this is an exception 
taken by the defendant to his own plea, and is after a verdict, 
which cures an informal ifſue. 
* Beſides, this being a joint action iat the father and the e P. 191. 
| 2 and the breach aſſigned 1 againſt the ſon, cannot maintain 
adgment. LS 1 
25 jr rs ought the action to be brought againſt the father, for 
he did not . that his ſon ſhould truly accompt, &c. be only 
-covenanted” for himſelf ſeparately, to pay the money which he was 
10 Sie to the 9 for — the ſon apprentice ; 3 * 4 
val” | Claute 
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clauſe in the latter end of theſe articles is in the ſingular number, 
— That each of them 882 father and foo) binds himſelf for 
true performance thereof; ſo that the father cannot properly be 
| aid to be bound for his ſon, but only for bimſelf. _ 

Econtra. It was argued on the other fide, that this was a covenant entered 
into by the maſter (the plaintiff) on one part, and by the ſon with 
the conſent of his father on the binding part, but by both father 
and ſon as to all other purpoſes; for though the fon is only bound 
apprentice, yet they both covenant for the true performance of all 
covenants, &c. the words in the cloſe of the articles being, (viz.) 
That each of them binds himſelf, c. for the true performance of 

all the-covenants and agreements therein mentioned. 

And even from the nature of theſe covenants, the father is always 
bound for the ſon ; for otherwiſe maſters could not rely on the co- 
venants of their ſons, who are commonly under age, and ſo by 
law not capable to conſider what covenants to make ; and conſe- 

_ quently in this caſe the father ſhall be taken to covenant for the per- 

| 8 of his ſon's part as well as his own, 
Curiaa , The court was of opinion, that the very end of binding the 
father was to anſwer the wrong which mig 6 be done by he ſon 
to his maſter; therefore he (the father) t muſt be obliced for his 
ſon's true performance of the articles; it is a joint covenant, and 
amounts to the ſame as if it had been in this form: 7: zs agreed. be- 
tween the parties, that, &c. it is true, at the end of the articles 
the covenant is in the fingular number, (viz.) That each of them 
did bind himſelf, and it muſt be fo where' the ſon is bound to per- 
form the thing for which the covenant was made; and this clauſe is 
uſually inſerted, that the | covenants may be taken diſtributively, 
(viz.) That each of the covenantors ſhould perform his part; the 
latter part makes the former. covenants joint or ſeveral; and this 
makes the covenant of the ſon bind the father, who covenanted for 
him as well as for himſelf. The plea and iſſue is 8050 aſter a . 

80 the Hen had his . REM 


* P, ** | | 5 * 1 he Lord Coningby vf Steed. 


Coroner being Role was made, That the coroners of the county of Herefard, 
in contewpt, N and the high bailiff of the franchiſe of Lempſler in the ſaid 


Was commm- 


ted, county, ſhould ſhew cauſe on ſuch a day why an attachment ſhould. 
not iſſue againſt them; the caſe was as followeth; _ 

J The defendant Steed is an attorney of this court, and formerly 
high bailiff of the liberty or franchiſe of Lempſter aforeſaid, and 
then he entered into a bond of 500 J. for the faithful execution of 
the faid office; but falling under the diſpleaſure of the plaintiff, be 
brought an aQon of debt againſt Steed upon the ſaid bond, and ſued 
out a latitat directed to the Weriff of that. county, to. which writ. 
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| of the I was attorney, and ſolicited the ſheriff for a 
precept to the high bailiff of the ſaid franchiſe, to make a warrant 
fo apprehend the defendant Steed, who having brought his writ of 
privilege as an attorney of this court, and the ſheriff having returned 
it upon the /atitar, he would make no precept to the high bailiff, 
Sec., Thereupon the plaintiff brought an alias latitat directed like- 
Wile to the ſaid ſheriff, who till refuſed to grant ſuch precept as 
aforeſaid, becauſe of the privilege of the defendant, which he (the 
Mheriff) had returned on the firſt /arrrat ; then an original was ſued 
forth, directed to the coroners, who accordingly made a precept to 
the high bailiff (who was privy to all theſe proceedings) and then 
be iflved forth his warrant to the under-bailiffs, who arreſted the 
defendant, and till keep him in cuſtody. | 
And now the court was moved for an attachment adult the 
coroners, and the high bailiff and under-bailiffs, for a great op- 
preſſion, and for an abuſe of the proceſs of this court, under a pre- 
tence and colour of juſtice; and a rule being made for them to ſhew 
cauſe why an attachment ſhould not go; 
*It was inſiſted on their behalf by their counſel, that though it 
was wrong to ſue out this /azitat directed to the coroners, yet they 
being officers who are to execute the proceſs of this court, are not 
to diſpute or queſtion, whether the writ is iſſued lawfully, or not; 
neither are the high bailiff or under-bailiffs to do any ſuch thing, 
but all of them are to obey the writ ; and if fo, then the affidavir 
of the, ® defendant charges them with no crime, but only in obey- * P. 193. 
ing the proceſs; which is ſo far from being an offence, that it is 
probable, if the defendant had brought an action of falſe impriſon- 
ment againſt the coroners and the reſt, Ge. they might have juſti- 
fied under this writ and warrant. 
A writ is never directed to the coroners ans the ſheriff (who i is Cura. 
the proper officer) ſtands indifferent ; and it was admitted on all 
fides in this caſe, that the ſheriff was indifferent, ſo that the matter 
ſeems to be very ſuſpicious againſt the coroners and the high bailiff, 
(viz.) That they were privy to this oppreſſion, therefore the rule 
was abſolute as to them, but diſcharged as to the under-baihffs. 
_ Afterwards, on the laſt day of Hilary term following, one of the 
coroners was brought up in cuſtody into court, and bailed, the other 
being bailed before, to anſwer upon interrogatories the,next term. 
And accordingly Edwards, one of the ſaid coroners, and Car- 
| penter the high bailiſf, were brought into court, the other coroner 
Landen being in the King's Bench; and Edwards. depoſed; that he 
knew nothing of this oppreſſion, nor aQcd, therein otherwiſe than 
by a general power he gave to the other coroner Landen, to put his 
(the faid Edwards's) name to all writs that came to him, dire | 
dee the coroners, Gc. and that he never ſaw this writ. | 
- Thereupon his counſel moved that he might be diſcharged ; For | 
if one-coroner gives the other authority to put his name to a parti 
Vor. VIII. Ccc cular 


— 
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FCular writ, that might. probably be a contempt to this court, be- 
1 aſs be 7 2 * dhe. nature of ſuch a ſingle writ; but where 
repoſed in one coroner by — 


: 


a cannot be ſo much as the leaſt Don as any contempt. 
Cure. 14155 eneral authority muſt be intended to do all legal adds, ſo 
that it - of other coroner to whom it was given abuſes it, ſuch 
abuſer cannot be a contempt. by that coroner who gave the power; 
therefore; this appearing to be the caſe of 3 one of the co- 
roners, he was diſcharged. 

But Carpenter, the high bailiff, having owned, that what he had 
done was by order of the plaintiff, — that he did it knowingly, 
though he did not adviſe the doing it; ſo dat be ge 1 

Was committed. | 


o U 3 
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* P. 194 . 

No bee , TYROHIBITION. was moved -for to the court of Admiralty 
— affidavit that the. cnuſe of action did not ariſe on the 
court after OS 


e Ie * wo was denied Per cur. becauſe Wen! 18 peſſed; and then 


ent de. no prohibition ought to be granted but ou fome cauſe n 
record. | aon the face ofithorerond.. „ 29 
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The King worſus Bail of. Strudwick. 


TPON a motion that ere ee eee bythe bail 
of one Stnudiicł might be eftreated, the caſe wass 
+ Strudwick; who was the principal, gave a recognifance with 
med. is bail, conditioned to keep the peace for a year, and afterwatds to 
p. 10 Ppear in this court on the firſt day of this ® term, which he did 
195. not; and therefore it was moved, that his recognifance got be 
eſtreated, ſo that the bail might be proſecuted. 
It was inſiſted for them by their counſel, that this motion was ir- 
OO _ yegular, 'becauſe there was no default of Strudwick's s appearance en- 
tetered, and the court being of opinion, that it was improper to offer 
any thing againſt the bail till the default of the appearance of the 
principal was enteted, and if they had any thing to offer, the time 
Would be when a ſcire facias was ſve on out, and it could not then 
be done till the default of appterance as aforeſaid was entered, 
Afterwards this) „c. 42095 entered; aha then * 
we recogniſance being te a "bing facias was brought againſt 
the bail; and it was infiſted for them, that ſince the ſaid recogni- 
ſance was gizep, the defendant Strudwick had entered into another 
Wn as appear: _ . an information exhibited ** 
» 


| 1. „* * 
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has ; upon which be wes afterwards convicted, and omitted to 
tue Marſbaſſea, ſo that he being taken out of the euſtody of the 
| 2 legal proceſs of this court, dy that means they are diſchar- 
and that he could not be brought vp, and rendered by them, 
decauſe he was eſcaped out of gaol. 
It is true, there was no commirtitur of the pr ineipal entered, and 
inter that reaſon the court ſhould be of opinion, that the bail were 
not diſcharged, then it was moved, that the procecdings upon the 
ſeirr fucius might be ſtaycd till the common day of eftreats, be- 
cauſe the bail might have an W e of retaking him within 
that time. l 
The Chief [Juſtice held, tharwhere a man · i allmitiod to bail he Cura. 
is by intendment of Jaw in their euſtody, but when he is taken 
from them by the proceſs of this court, then they are diſcharged. 
All che other judges were of a contrary opinion, (vis. ) that they 
ate not diſch till the cammittitur of the principal is entered; | 
for though he was committed upen the conviction on the informa- 


tion, he was as much in the power of his bail, as If he had been 
at 


large, or ſtill in their cuſtody; for upon -a motion in this court, 
they might have him brought up at wy time, and rendered back 
again in diſcharge of den een. | 
Aﬀtetwards upon another day, it was mioreld that the tinmincitur 

-of;the+principal might be entered, ſo as the bail might take advan- 
tage 8 and that the proceedings on the :ſcrre. facias might be | 


n 
ſtay the: proceedings on the ſcire fariai, P. 196. 


* The court would not 
but ordered that a rummittitur thould be entered on the right re- 
- cogniſance, forithere being two, '(vis.) One for the and the 
appearance- of che principal, which was forfeited for his not ap- 
-pearing; and the other for his appearance to anſwer the informa- 
tion, upon which he was afterwards mene _ comemittitur 
muſt de en on che e e N 5 
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N an- An ef. -covenant rnb, ber 

leaſe ſor years, there was judgment againſt the defendant 95 8 90. 

fagltz and upon a wit of inquiry executed, the jury be proved tht 

tiff but one ſhilling damages and no more, bens. 

the defendant owed him 14501; for tent. 4 r e Var | 
The reaſen why the jury gave a ſhilling and ad wotlk was, for” 

that the defendant took 'this leaſe of the plaintiff of a certain piece 

of:ground; in which he (the leſſee) covenanted to pay fo much 

e leflor-covenanted, that be Should bove ſutb # ſcuer or fl 

| e he (the leflee)- intending to ſet up 7 

dan 4he-conmſroners of | ſewers had made the water-eonrſe To” ner 
un 5 row, . 


1 I. 


* 
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do, that he could not have Water ſufficient for his purpoſe; and 
being unwilling to ſuc the leſſot upon this covenant he left the land 
to the leſſor; and thereupon another petſon entered, and was poſ: 
ſeſſed thereof, and ſet up a corn mill, and the miller paid the rent ; 
and all this being known to the jury who were of the neighbour. 
hood, they gave the plaintiff a ſhilling and no more. 
And now it was moved to ſet aſide this writ of inquiry for the 
ſmalneſs of the damages; for ſince this action of covenant was 

=. brought, and the breach aſſigned for non-payment of ſo much rent 
in certain, the jury were obliged to find the whole; it is true, if it 
had been in an action for damages, they might have found part 

+ See poſtea Only 3 and it is uſual to ſet aſide a + writ of inquiry for ſmalneſs of 

213. Parr v. damages where no manner of evidence is given why they ſhould be 

3 mitigated; which is this caſmmſe. 1 0 

E contra. Ibe counſel: for the defendant inſiſted, that the execution of a 


writ of inquiry is not to be- ſet aſide, and a new writ of inquiry 
P. 197. granted for the ſmalneſs of damages given * by the firſt jury, un- 
--. . ** leſs there is ſome contrivance or ſiniſter management, and ſo is the 


* 7 0 
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caſe in Salkeld Rep. 647. nen Nein 


I | 171 Mb 4 9% 50 
2 Salk. 647. . In covenant to pay a ſum certain (as in the principal. caſe), 


a 


pl. 17. and that upon default of payment, it ſhould be law ful for the co- 
in bar, that the plaintiff did enter and take the profits; and upon a 
demurrer to this plea, the plaintiff had judgment, and a writ of 
inquiry, and ſmall damages; and upon a motion, a new writ of in- 
+ -, + quiry" was awarded, becauſe, an action of debt might have been 
. . brought upon this covenant, it being to pay a certain ſum, and in 
ſiuch action the jury upon a (writ of inquiry. muſt have given the 
Whole ſum, unleſs the defendant proves ſomething in mitigation, 
© © which was not done in that caſe; therefore the court lookipg upon 
it to be a contrivance of the jury awarded a new writ: of inquiry; 
yet they held it to be a common rule, that no new writ of inquiry 
ſhall be granted for too ſmall damages, if there was no contrivance 
in the caſe; for if it ſhould, this inconveniency might follow, 

(via.) The ſmall damages given by the firſt jury might influence 
/// ĩ˙²˙ ˙—⅛i» ˙— ns ot; 
Cors. The court Was of opinion to ſet aſide, this writ vf inquiry, for 


P \ 


_ ++ thavgh the ſuppoſed breach. of covenant (on the plaintiff's fide) was 
tie, us,) I hat, the defendant. had not ſufficient water to ſet up his 
Mper-mill, ang that, had been given in evidence to the jury on the 

dyrit of inquify; yet they could not have mitigated. the damages on 

that account, much leſs when. it was not given in evidence. 
I is grue, the leſſee left. the land for that reaſon, and ancther en- 
#354 and poſſeſſed it, which emty, Gc. might, have been given in 
Kuidenge apag the trial of. an iſſue joined, but not to a jury upon a 

Wit of inquiry-after.a, judgment by nil debet, neither did the defen- 
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It is admitted, chat in x covenant 1 where ae e are to 8 gew. 
| . upon a writ of inquiry are oper judges of the 
wa um of / NE A and for that reafon”" the — will not ſet 
aſide their inquiry, where they give ſmall damages; but it is other- 
wiſe where the covenant is for payment of money, and the fam is 
aſcertained, becauſe in ſuch caſe the ſum being certain, the jury 
leſſen the damages; and this is the conftant difference in 
caſes, and it is the ſame as if an aum t had been * . 2 101 
for upon a note under hand, for there the jury cannot miti- 

he ne if they do, the court will ſet their verdit aſide; 
and fo it was Ss the muyet com agon pepment of. 1raſit, the, 
ee pgllea Parr verius 10 &. 
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Anonymus. 


T* plaimiff bebuybe any cen in the eburt of cane wre hom 
Fleas, and laid four counts in his derfaratiom; the defendany.pros wat cn- 


 dembrred 0 one of them, and. the plaintiff joined ler demurrer, an an 1 | 


had judgment, and then he entered a moll proſeqtri as. to the ather dia. 

three, Dt without any mſericord! a, which the defetidant befieyi 

to be erroneous, he brought a writ of error in B. N. and aff 

ie matter there, being a of coats in * Cole's Entyles, that . 
Efroheous; | - 

| en argued in! of this jueginent, at by the Mlatote kes. 

verſed for want of 7% % vr Jy and by the + ftatute for arend- 


I %.-3 * 


ment of the law, it is enacted, that no judgment ſhalt be-reverfed 7. > hang 
or writ of inquiry of damages ſtayed or reverſed by reaſon of any ü 
"matter which would have been aided by any flatute of zeofailes in caſe 
* ſo a6 an original writ, or bill or watrant of en 

ed. i 
” Now the want of a miſericordia is matter which is alded by the 
Hic Ratute of -322/#7/es in caſe of a verdit ; and therefore. it i within 
* aforeſaid act made for the amendment of the law g 6nd the 


he entry of a miſericer dis had been neceſſary at anos Mi Oats. 
tha; is no ſtatute of jedfailes which cures the want of ſuch enn; 
for thoſe ſtatutes Heftes judgments entered by TT 74 
or non” ſum infarmatue, but the principal U fs neidher of 
. for it is a judgment upon a demurrer joined. . 
BY... at commaen law there was no need. of entring, > ahora 
nes caſts, bocauſe ſuch entry is only pro: / 9 abs hats 
NR ig” colour af any falſe complaint, becauſe the! platt Ae wa 
Wut grojequs ; and as for that caſe iu EY 
Many of them re been condemned; bo the judgment was alt 0 
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ment is not to he reverſed where that word is omitted. 1 452 
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Sire facts FO H E WY FA Two perde eee jointly and ſeverally into a 


0 recogniſance of 4000 J. bail for atiother; and afterwards the 

. and a plaintiff brought a ſcire facias againſt both of them Jointly, and 

ſeveral d had two mbils returned; on which plaintiff prayed execution | againſt 
them. 


— 2 each for the whole debt, which was awarded accordingly. 


And now it was objefted, that execution ought not to be awarded 
againſt each for the whole debt, becauſe a ſeveral judgment cannot 
be given upon a joint ſcire facias, no more than upon a bond. 

I Tris true, a recogniſance may be joint and ſeveral (as this was), 
and ſuch a recogniſance may warrant a joint and ſeveral ſeire fa- 
cias; but yet à ſeveral judgment can never be had upon's Joint 
ub Fe facias againſt each of the cogniſors; for the plaintiff might 
- have brought à /cire Facias a CE each of them ſeparizely, and not 
: © agaidft both r 

The court Was of opinion, that this was the conſtant form, and 

ſo the judgment was affirmed. - ,, . 4: 
For if the award of the execution "or int, yet the plaintiff 
© may have ſeveral executions; and thong "the "ſei. fa. 15 joint 
s againſt both, yet the execution may be ſeveral; for as the x 
w_ --<, njſance is Joipt'and ſeveral, to compel the e Plank to briog t 


=: =" 7 5. . would de only" to 1 A . See N | 
* Fanu n eie ee 0 f und 
IO! 9514 {ed {IVE f.48 fo BS 129 cl! 


3; — 
"© 0 4 # . 


* * King & Us 5 eien. l e 


journed, then in Tin 20 Geo. en ler. e eee e 9 15 5 

9 1 + 10 mass 
You ho. of 'N ag on. 155 le Ge. was . in . Sa Pleas 
be joined in by hu and fe, i in which he declared upon ſeveral counts, 
the action 


and one of them was for money lent to the defendant by him (the 
w_ her.huf- plaintiff) and MM 40! 10 by his conſent, and ptomiſe made to: 11 
See poſt 341. both. oe. 17-40 125 RH 


pong an | + pleaded, the! bund had a verdict; and: it, 
was moved - in e e tet the declaration was ill, be- 
cauſe the wife.wwas joined in this action with her huſband, which ſhe 
ought not to be and that the joini ing ber in the action being matter 


of ſubſtance, 9:5 not helped by this verdi& ; for by this e ae 
cha Men. 5 die, then * 5 is recovered, would. e 


7 
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hinting: 
the}: caight remove him to Vrorbam, and accorditigly they came 
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But the ju t was affirmed, and a writ of error 2 

brought i in B. the ſame objection was made there; and that this ES 

action was founded: n 4 Contract made by the wife, when ee 

ſhe cannot make any. contract during the coverture. Sid. 346. 

excepted to the declaration, for that the money being al- 

Aged to be lent by huſband and wife muſt be preſumed to be 

leak ducing covefture: and then the money is the huſband's money” x 
'for © which he alone ought to have brought his action ; fora — 

2 have no intereſt in maney. ducing coverture. | Gro. Jac.) . * 


70 J. 
721. . argued i in ſupport of the aden, that this objection came berge. ” 
late, it being after a verdict; and that it ought to be made good, P. 200. 
0 any conſtruction it might; therefore it ſhall be intended that 
0 Ah and wife were joint traders, and that ſhe lent the money 
defendant before marriage. | 
elides, where a promiſe. is = to the wife $74 the huſband Cro. Eliz. 61. 
5 the. aCtion for himſelf and his wife, be makes that promiſe dv. Je. 77. 
"Bras own arr N | 2 Roll Abr. 32. 
ice. If the mon ent duri coyerture, the 8d. 25. 
en is _ becauſe "= 895 wife ae no Money. ; £ {2 4 + 8. | 
| L4H Mehl bobs FRE 2 Mod, 219.” 
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A c . Jobe Fan and bis. jou 7 and. 7 — Children, —— 

5 78 ere removed by an order of two juſtices, from the pail en for 

to the pariſh of Wrotham in Surrey, that being adjudged'to contrivance in 

be the laſt place > 'of their legal ſettlement ; and afterwards upon an ſculng poor 
to next quarter-ſeſfions, that order was quaſhed, and guiy. 

pon the poor man and his family came back to the pariſh of 4 800 
Capell, and by another order were again removed to Wrotham; . - «4 
which order being removed into B. N. by certiorats,» it was by te 


n= of both parties referred to the judge of afliſe, who, upen 

hearitig the evidence on both ſides, directed, that the matter ,k! .., 

be'tried upon a feigned iflue, which was done accordingly at the 
neut aſſiſes, and the pariſn of Mrotbam bad a verdiet ; and lo both e 


the ſotmer orders were quaſhed. | bid 

But the pariſh of Capel! being difatisfied with mor rerdia, pros j 236 
pariſh-ofticers of St. Olave in Southwark, to permit this | 
mat ald Eis family to dwell in a tenement there, on purpoſe that 


fe 


tothe pariſh of S. laut, and lived there ſome time, and 
aer würds removed from thence by an order of two juſtices 


aan, which order was confirmed upon an appeal to the ne 
ſeffions, ſo that by this tmeavs the pariſh voy Capell was diſcharged 1} 


12 * an 9 order couiaiped upon an appeal makes 4 good # P. 201. 
ſettlement 


7 TY 
wharſoever 5 whom the ap Tags ago | 


1 Was now moved that this laft ming, it be! quathed, and for 
an attachment . 5 the churchwardens, Wc . of Capel, for this 


contrixunde. 
Bot the court would not quaſh the order, 80 rule for 


them to ſhew aufe on lach a day why an attachment ſhould not 
o; and probably when they come to ſhew cauſe, they may con- 
nt to 2 quaed os thy ſhowed bot and fo 
_ the rule was made abſolute, 
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The King verſu Jones. 
; i518 : 3% 4 
.: ; ; - ” > againſt 


* A. . « n+ 


Verdi I 18 was an w ee in nature of 4 


Ro — s and Pell, for pretending to be A Breckneck 


1 a qs in Wales, and to thew by What authority they claimed to be bur- 


„„ 
whether e 5 No Not 'gviley pleaded, the cauſe came on to wied at the afliſcs | 


ay be ſet 
2 op. whe in n bearing the evidence, the counfel for the 


Jodges of King hed thay the matter might be faund ſpecially, for that it ap- 

qually_divi- peared by the charter of this corporation that the burgeſſes, and all 

ded, other officers thereof, W. be 17 5 de. Inbabitantibus, and that 
tie defendants Jones were not inhabitants of Breeknock. 

But there being neee ven, that the uſage had been againſt 

he” charter, the Jury gave a gone verditt. N the whgs, (viz) 

the defandlints were not ile viky, 

aa 4 And now it was moved to ſet aſide his'vordift; fo e 

firſt, Becauſe it was given againſt evidence; and ſecondly, Becauſe 

the jury refaſed to find a ſpecial varie, which they: -ought- 10 have 

done when it was requived ; and becauſe of the diffculty of the 

© This refe- Caſe, this queſtion was * referred to all the of England. _ 

. Whether a verdia,” by Which the defendant is found Not 

eee 

the caſe of the ade, and a new trial granted; and the Judges were equalty divided, | 

. two againſt two in each court, ſo that not one court was unanimous 

* in opinion ef either ſide 5 bur iir of them were of opinion, chat 
. the verdict might be ſet aſide, and ſix were of a contrary opinion. 

* P, 202, Ad it being now moved again to ſet ande this verdi for the 
Curia. reaſons be ſore- mentioned, the court was of opinion, thay fince this 

was become a queſtion, Whether it could be. done, or-not, i ug 
Verdic in a t6 be dateriningd; that it was certain a verdi& in à criminal caſe 
crimival cauſe conſe not be Tor ace for finding again eres; bue they the 
a. qweſtsen will be, Whether this caſ# i erininal. 

Aud as ts the other reuſon for ſetting aside this rerdi which: is 
that the jury roſuſt® to ind the matter ſpecial, there ſeems to bs 
| tome! _ wit; 6 * by's 

| N peci 


E 


2 


iply it 
_ their verdict; and it is a miſdemeanor in them to refuſe the 
Aging a ſpecial verdict when deſited, becauſe every man hath as 


much right to have a point of law determined by the Judges, as he 


12 2 * A ata ae ad 


.. $.1 Flich 47 7 1723. 
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jury „ en a _ at bar bath been ſet alide; and cer- 
i not be Pgented, but that a miſdemeanor of a jury will 


hath to have any matter of fact tried by a jury; and it would be 

ghireaonable, that it ſhould be in the power of any jury to hinder 

the «rial of matters in ſuch a due method as the law preſcribes ; 

| - qhirefore a rule was made, that the plaintiffs ſhould ſhew cauſe why 
this verdict ſhould not be ſet afide. 


the following reaſons why this 


And upon another (a) day the counſel for the defendants offered For 


7 


Firſt, For that it was never yet determined that any court wy 


tet ande a verdict, or grant a new trial where the defendant was 


"acquitted in a quo warranto brought againſt him for uſurping any 
franchiſe; and an information \ in nature of a quo warranto js a Cri- 


minal proſecution, in which proſecutions the court will never ſet 
afide any. verdict, and grant a new trial. 
* — ſo adjudged in the caſe of The (5) King and Read, which (5) T. Reym. 


was an information againſt the defendant for perjury, in giving falſe 34 . 


& at a trial of à Cauſe in B. R. he was acquitted upon the in- 84. 
a and upon a motion for a new trial upon. an affidavit 8. C. 


made, that ſome — witnefles to 2225 the perjury were abſent, 


Wo it was not granted. 


the de- 


this verdiet ought not to be ſet alide, * 


and a new trial granted. 22 not be 
| et a 

14} The fil account to be found of this caſe is in Hil 10 Geo, 34k at which time 

A 


2 C. 
153. 


The caſe of (c) The King verfig Sir John Fackſon, went farther (e) . 124. 


ih any caſe of this nature, which was an action of treſpaſs-brought 
the plaintiff Jackſon againſt one Primate ; and the plaintiff had 


a verdict, with which the defendant Primate being not ſatisfied, he 


indicted the witneſſes. * of the plaintiff for perjury ; which bein 
ready for trial, Sir fobn Fackſon ordered his ſervants to beat an 


unpriſon thoſe witnelles who were to prove the pe Jury, ſo that they 


| could: not be at the trial; and thereupon” the ge 


endants were ac 


quitted. FED Is | 
Now though al this matter appeared to the court, upon a motion 
ſot à new trial, it was not granted, becauſe it was in a criminal caſe 


in 


which. the parties were acquitted ; but an information was ordered 


againſt Fackſon who was convicted and fined. 


- irs it is true by the ſtatute of Queen 


Aug This is likewiſe a criminal proſecution in the' very nature of 


2 Her the proper rer f tbe King's Bench court to exbjbit. 
infor mation againſt bim in i the nature * 4 quo Warranto. at the. 
„Vor. VIII. r 


57. 20g. 


T Anme, a man is admitted to + 9 A 
ty bis private right in an information; the words of which Natute car. 2 1 
Are, (d.) If — man ſball uſurp an office in 4 corporation, it ſhalt a 


I 
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- relation of any. perſon. defiring to: proſecute, ibo ſhall be mentioned. in 
Met of infor mation. 1 relator et Joc. ee, aud to proceed as 
And lbs by that Ratute, an information bath the quality of a 
civil action, 6012 If tho defendant ſhall be ſound 1 he ſhall 
pay coſts ;, and ſo likewiſe, ſhall the relator, if judgment be given 
againſt him; yet ſtill the proſecution is for an offence of a mixt 
nature, and the civil part cannot be tried without the trial of the 
criminal part; and there is no difference between an information in 
the nature of a quo warranto, and an information meerly chiminal, as 
dio; the ſetting aſide a verdict in either. 
And hithetto ſuch informations have been e criminal 
pfroſecutions, and that by the plain opinion of the legiſlature; for it 

is well known, that actions gui tam, Gc. informations and indict. 

ments are excepted out of 'the ſtatute of jeafatles ; and the reaſon is, 

| becauſe thoſe are all criminal proſecutions, and for that reaſon they 

9 Ano * would not have extended to igſar mation in nature of a quo warrants, 
wor the ®-: and therefore it was expreſly: provided by the a that all ſta- 
the law, tutes of jeofailes ſhall extend to ſuch iniormations. nil 
It is true, upon the firſt motion of this matter in court, there 

pere ſome. other reaſons offered for ſetting aſide this verdict, for 

ſome other miſdemeanor of the jury, (via.) That after one of them 

was ſworn, and had heard part of the evidence for the proſecutor, 

. bs went out of the hall to — water, and was abſent about two 
nan ka t minutes, and but ten ot fifteen yards diſtant; and that when they 


5 


I withdr ew. * to conſider of a verdi and could not agree, they 
Fee poll, and to find for that ſide on which the majori 
2:0 P. " ſhould fall, KY that ſeven polled for the defendant jj and — 
| they found. 3 verdict for him. Ty 

| Now as to this matter, it is of no weight to ſet 'afide this verdict, 
it Was not {0 much, as. mentioned when the verdict was brought in, 
nor was any exception. made by the Judge (who tried the cauſe) to 
any of the jury who 3 os impanelſed to ry the like ine 9 1 next 
= © * between ng, and Powell. | 
re chiefeſt ad, her ſetting afde this vendict v was, dad it was 
given. ggainſt evidence, and their refuſal to find a ſpecial verdict 
when required; for it being expreſly provided by their charter, that 
1 ls he las of this corporation ſhould be choſen de inbabitantibus, 
ge N contrary, they gave a general verdict _ ths 
. when they ought to have found the -matter-ſpecially.” 
ow in anſwer. to the fitſt reaſon, it is the conſtant nie! never: 
ſet aſide à verdict for being againſt evidence, unleſs it was in- 

1 be, to. be. ſo at ths trial, Ns ane, aſter: a deſendant is arquizted ; 
paul then gs to the othet rcaſon, (vis) their finding againſt-the ex- 
by 1 2 2 ther 3 . ares 45 6 40 haue found 
that Say r. {pecially, they might have ap it 80 pleading, 
Set ws 2 * wbeush it e 0 0 d. 1 * 
| SIS u | 


| ul 
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on — ery re againſt their charter, deeatſ> has" "ut 

ſons-who: lived within ſuch precincts, and had oſdally been choſen 

aur geen, and exerciſed other offices in that corporation, may pro- 

perly be ſaic to be inhabitants thereof wuhin the meaning of this 

| chatter; therefore this court without fome extraordinary induce- 

ment, or great inconveniency ſhewn, will not make a precedent to 

takeaway the plea of autrefocrs from the ſubject, which is a 

fence allowed: by the common law. 2ainſt the infults off power, 

On the other fide it was argued to ſet aſide this verdict, that an Econtrs to 

information in nature of a quo warranto was not a criminal, bat a ke" of qo 

vil proſcention ; it is true, the r ſtatute is, that if the defendant is *) Ann. c.20. 

faund guilty of an »ſurpation, the court may ine lum; but that doth 

not make it a criminal proſecution; becauſe the ine is only a conſe- 
that the right was not in the n who is to — for 

. the only thing, and probably for that reaſon the counſel 

on the other fide did not ſo 3 as mention the fre. 

e That which. was now ipally inſiſted on was, the Gading * P. 2056. 

againſt the expreſs . the para which appoints that the- 

— ſhall t be choſen. de inbabitausibus of the corporation, when 

the deſendants were not inhabitants thereof; it is true, the charter 

confirms the uſages there, but it cannot confirm wanne which 

ate agaiaſt the exproſs words of the charter itſelf.” 

8 that the queſtion is, Whether perſons who are rt inkaditarits' 
of. the corporation could be good burgeſſes thereof by uſage, which 
ought ta haue been found ſpecially, becauſe the uſage being incon- 
ſiſtent with the charter muſt for that reaſon be quite deſtroyed, as 
ip; the: caſe of Tue Ning and Philip, where there were two chars 
ters, and the laſt contrary: to the firſt, irwas reſolved that the firſt 

was merged in the haſt, 

80 in the principal caſe, though it had boon an ancient uſage: to | 
chooſe. burgeſſes pot dwelling in that corporation, yet ſuch uſage 
muſt be merged in the charter, for that abrogates all the uſages 
and cuſtoms which are inconfiſtent with the charter and therefore 
they can never ſubſiſt againſt it. 

„As to the miſdemeanor . of a juryman; 10 be true, fs cats or 
_ drinks whilſt the verdict is under conſideration, he may be puniſh- 
ed, but that doth not make it void; though it is otherwiſe if he 
ahſent himſelß becauſe he cannot hear all the evidence, ſo as to be 

rightly-infortned of the whole; for no man knows what part of an 
argument, or what ſort of evidence may convince him; therefore 

bought 0 hear the whole, becauſe one * may either ee 7 

r eaken the other.. 

e the pullin by the jury is like the, flip of wat ond pile, 
croſi ſor the plaintiff, if pile for the defendants and certainly: 
where) verdifts.are given by the majority of the poll, they cannot be 
get upon due confideration: of the cauſe; chr if there was 
nothing Ae 80 that i is 4 ſufficient reaſon to ſet aſide this 
"I A verdict; 


* 
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 rerdi®; but it could not be objected at the trial, becauſe this miſ- 
demeanor was not then known. . 

As for the caſe of Sir John Jackſon, tho or red his 7 CREME to 
beat and impriſon Primate's witneſſes, becauſe hey ſhould not be 
at a trial to prove Sir John's witneſſes guilty of perjuty; and there- 

thoſe witneſſes: were acquitted, - and no new trial was granted; 

it is true, this is reported in Levinz, but there is no clear reaſon to 

ſupport the judgment given in that caſe ; it is no more than for a 

| man to be diſcharged of one crime by committing: another ; for the 

P. 206, * defendants in that caſe were acquitted of perjury by beating and 

impriſoning the witneſſes who were to prove it at a trial ready to 

come on, and no new trial was granted, becauſe it was in a criminal 

caſe ; but admitting it to be ſo in a caſe merely criminal, it is not 

. fo in an information in nature of a quo warrants, for if it ſhould, it 

would be of the utmoſt ill eoſequerice: to all Corparngnes, and it 
might endanger our very conſtitution. 

But it is not a ſettled rule, that a new trial cannot be granted i in a 
criminal: caſe,” where tlie defendant hath) been acquitted ; for if the 
* acquittal was upon a trial without due notice, certainly a new trial 
might be granted, and the rather-becauſe no 4:4 of exceptions will 
lie where the crown is concerned in the proſecution.  _ 

The court firſt anſwered: the objections, and faid, as to the miſ- 
behaviour of the juryman who was abſent for two minutes, it was 
not puniſhable, but if it was, it ſnall not avoid the verdict: and as 
for — polli ng- and giving a verdict whete the majority fell, per 
Pratt Ch. J. it is not like the caſe of the lip fir a Pilling. if 
croſs for the plaintiff, if pile for the defendant ;, ſe that was a 


| * Forteſcue ]. verdict which depended meerly on chance; but the * polling was 
e giving credit and ey. es to the Oy of the ee number 


—_ 


11 


5 


trary opinion, 

. and ſaid poll- of the jury. 4 | 

ing was little | 

| better than chance; that it was againſt the defign of the inſtitution of juries uries ; and it as ike the cal of 5 
and pile; or the jr ld come on adde god reſin. | * 


| i to the objection, that the jury. ſhould hive foand- a ſpecial, 
and not a general verdi# upon the uſage, it doth. not appear, that 
the judge who tried the cauſe directed them to'find the matter ſpe- 
cially; for he might think that there being no negative words in the 
charter to-exclude their ancient uſages, that ſuch cuſtoms and uſages 
which they had before the charter did ſtill ſubſiſt; ſo that this diſ- 
charges them from the imputation of finding againſt the directions 
of the judge; but if he had directed them to find the matter /pe- 
cially, in ſuch caſe they ought to find it ſo, becauſe every ſubject 
bath” a right to have a point of law determined. by the court, and 
not to have it hudled up in a general verdict by a country jury, 
The objeQion which goes to the whole is, that a neu trial can- 
not be granted in @ criminal cauſe where the drfendant is acquitted ; 


news . IG Fo. queſtion fit to be 
conſidered. 


p. 207. 
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FER * is true, it is generally held that .it cannot ; and ſo 
it was adjudged, in. Sir John Zackſon's caſe ; but that is a very ex- 
traordinary caſe, it is inconſiſtent with reaſon not to grant a 
few trial where a man is acquitted by his own artifice of a crime 
not capital, for it is (as hath been obſerved), that where a man 
Hath"comimitted one crime, he ſhall have it in his power to avoid 
juſtice by committing another. 

But admitting that caſe to be law, then the queſtion will be, 
Whether a proſecution by an infor mation in nature of a quo war- 
Fant; is a criminal cauſe, or not: upon which queſtion the Judges 
F England have been equally divided. 

* „er Chief Juſtice. If this is not to be looked on as a cri- 


cc minal proſecution, I ſhould readily grant a new trial. This lately 21 Vin. Abr. 


« who were equally divided in opinion, fix againſt fix, and wa 
hurt was alſo divided: I was for a new trial. 
5 For feſcue Juſt. I was againſt a gew trial, and am ſo ſtill: in- 
11 are ſometimes uſed only for trying a right, and yet it 
Was never pretended to grant a new trial in them. It is objected 
4 that this is a mixt ſort of a proſecution, and not intirely criminal o 
*if-{o, ill it is criminal. It is objected that 15 fine impoſed i is 
2 75 mall, but it may be large. 0 
Ramm Juſt, Theſe informations are — Wecböcde to try the 
right, and ought to be looked on as civil actions; and though a 
2 «$9 is impoſed, yet that makes no alteration; for. ſometimes in 
«© .aQions confeſſedly of a civil nature a fine is ſet, as in actions of 
7 43 * vi & armis. This is my U ene but I would 
c adviſe. | . innen . 13 
he court was of opinion, that the verdict was aint law; for 
« the charter is to be underſtood negatively. de inbabitantibus, and 
« 40 deſtroys the uſage: and where a jury bring in a verdict againſt 
* law, agreeable or not agreeable to an direction ok the Judge, the 
. verdict ought to be ſet aſide. 


' # has been made a queſtion, and was referred to all the Judges, 480. N. 17. 


.- 


Fot afterwards, on the laſt. 1 F Hilary . e the Judgment. 


cir Juſtice declared, that it was the opinion of the whole court 
0 grant a new trial, if it could be granted by law; but it being a 

point. Where in the Judges had ſo much differed, it ought. to be well 

confi dered, becauſe - it affected all the corporations in Eng land ; and 

that it was never. yet known, that a verdict was ſet ade by which 

the: defendant was e in 880 caſe en e a enn 
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Turner verſe Turner. 


His was a'trial at bar upon a Abel iſſued drecied out of 


8. C. s Chen. 
Sera, 708. Chancery, wherein the only queſtion was, Whether David 


Chan. 49. T! urner, the grandfather both of the plaintiff. and of the defendant, 
2 Wil. Rep. had cancelled a will made by him in the year 1716, or not. 
ee The caſe was thus: ,. David Turner being ſeiſed of gave/kind 
q 
Abr. 238. pl land in Kent, to the value of 400 J. had iflue George Turner, his 
* eldeſt ſon, by one venter; and David Turner his youngeſt ſon, by 
another venter, both of Which ſons: died in the life-time of their 
father Dawd Turner, tho teſtator. 
George, the eldeſt ſon by the fic venter, left iſſue the now 
dae and Dauid, the eldeſt ſon by the ſecond venter, left iſſue 
he defendant. z and Dovid Turner, their grandfather, anno 1716, 
—_ a will in favour of George his eldeſt ſon by the firſt * 
which, as was infiſted on by the plaintiff, was not cancel 
teſtator in his life-time, but by the now.defendant after the 
* ſaid teſtatot, e the 5 bt equally deſcend between wel 
But upon full that the 3 — cancelled his, will in his 
life-time, and ph that he intended bis eſtate ſhould equally de- 
ſcend and come to both his e p the e had a. 
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A ad ah Town-clerk al Guilford. 1 
2 NE Barber was cotvited by a j -uftice of peace 35 OW 
do 4 convic- | dogs, nets, and ferrets, to vides -conies, not being qualified, 
jog dogs ard Ge. and by a warrant from the ſaid Juſtice, 2 his goods were di. 
. netz,not being ſtrained for the forfeiture ; and whilſt they were in the poſſeſſion of 
qulifed- ' the conſtable, and before they were ſold, the fown-clerk granted a 
2 22% replouin 0 take them from the conflable. © 
_ n And ndw it was moved te Tet the ſaid uv aßde, becauſe 
contrary in goods thus taken by diſtreſs on ſuch convictions are ireplevuble, 
Ses Boad. and for an attachment againft town-cletk. — 

K. 8-110. The court would not ſet aſide the replmoin, but ads rt to 

 ® Vide ante Qew-cauſe why an * attachment ſhould not go; which was 2 

96. "ew en by * then alone 6 721 the 1 ese 
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The King verſus The Mayor of Kingſton upon Hull. 


e197 


"PON a motion luft term, a ole was made, that a manda- Serenl 4 
"mus ſhould go to the Mayor of King ſton, to aſſemble and — in « one 
Keep courts, and to do the office of that corporation; and mandamus. 
in drawing 2 the writ, the clerk added theſe words, __ $7. 

| WC to admit all thoſe to their Fan, wobo have « 4 right to be 

"of that corporation. 

And now "gt was moved to ſet aide this rule, becauſe all who 

have a right to be free cannot be joined in one mandamus, as it 
Was 5 ved in the caſe of. the nine, common council-men of 

| GAs mo 6 Mill. z. cauſe every one hath a ſeparate right; 

— two, or more, could not * joined in this writ; for „ p. 210 

Where ſeveral are 25 there can be no traverſe taken, becauſe 8 
no one is party to it. 

The court was of of thee the FTI was ill, and not Curis. 
warranted by the tule of the court; therefore if it had been returned, 
it ſhould have been quaſhed; but being not returned, it ſhall be 
a that the * * not ba vl to —_—_ a return.” 


by ko | | 
- The King TR The Mayor of Whitchurch & ol. k + 
Role was made againſt the: Mayer: and: Ah — of the 7a 1 

betbough of M bitaburnb, to ſhew cauſe why an information 
Foul not go againſt them, being choſen into their reſpoctive of- 
ce, and not dwelling in che ſaid Gorengbs and by a: jary of non- 
«efidents being Blown, ot $65 that purpoſe, againſt which choice the 
 Whabitants.'of this &ymaugh proteſted, it being contrary. to their an- 
de e ne gew i nete N e e . 
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Cutis. 


T be counſel for the defendants ſhewed for cauſe againſt this rule, 
that all the officers .of this borough are to be conſtantly choſen by 
freeholders thereof; and that ſome of the inhabitants who were 
frecholders, were ſummoned to be of the jury, but they refuſed to 
appear, pretending they would not ſerve with thoſe who were not 
inhabitants of the borough, but out-dwellers, and therefore ex- 
cluded from being of the jury ; and thereupon others were returned 
who wovid WS 11 . | 

That ever ſince the year 1641, the out-dwellers who had freeholds 
in the borough, were returned jurymen, which appeared by the en- 
tries made in their borough-books, and ſuch out-dwellers had ſerved 
in all the offices thereof. | | 

That Whitchurch is an antient borough by preſcription, and that 
the jury thus impanelled, as aforeſaid, did not ſerve in a court-leet, 


- but in a borough-court ; for if it had been to ſerve in a leet, then it 


muſt be by inhabitants, but that in a boraugh-court none but free- 
holders are to be of the jury, which frecholders might be out- 
dwellers, ſo as they had a freehold within the. borough, __ .. . 
That all the jury had freeholds in the borough, and by ſuch a 
jury aſſembled at a borough- court, the defendants were lawfully 
choſen. 1 n ny nt 
But the rule was made abſolute by two Judges againſt one, there 


being but three in court; for this being a matter of right, it was fit 


P. 211. to be tried by a jury who are the “ proper judges of evidence; and 


trade, &c. the 


upon another day the court was moved for a trial at bar upon ſome 
affidavits, that the freehold to the value of 1000 J. might come in 


queſtion, but it was denied for no other reaſon, but that it was a 


4 


borough cauſe. 


o 4 — « 7 


The Company of Muſicians in London,) a 85 
when and bode WH ers d Coerſus Green. 

The Chamberlain of London, wot? 
By-law-was made in London, that no perſon but a freeman of 


that city ſhould exerciſe any trade or art therein under ſuch a 
penalty. Mr. Green not being free of the city of London played as 


defendant be- mufician at ſeveral city entertainments, particularly. at the feaſt of 


ing a muſici- 
an, which is 
a ſcience,” 


the ſons of the clergy, for which he was ſued in the ſheriff's. court 
in London, for uſing the trade of a muſician, not beibg free of the 
city; which caùuſe being removed into this court by bab. corp. it 
was inſiſted for him, that he was a mufittan,” and attended with 
other maſters in muſick at the feaſt of clergymens ſons, being em- 
8 by the ſtewards of the ſaid feaſt; and becauſe they did not 


likewiſe employ the city muſicians, therefore they ſet up this proſe- 
_ cution againſt the defendant, and would now extend this by-law 


4 to 
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to mufick, which is ſcience, and no 27 and if this ſhould be | 1 
allowed; they may extend it to lawyers who are not freemen, and * 
who attend the courts there, for the law is a ſcience, and fo is | 2 


mufick : beſides it is improper to have the by-laws of Londen tried 
zn bny'of the courts of London.—The arguing of a lawyer | is 427; Curia. 
nir, and no handicraft trade. 


At was argued for the plaintiff, that a procedendo ſhould be grant- - 
ed; for that the commitment was good, and ſo was the by-law; = 
and that this court cannot try whether the caſe of the defendant = 


en is within this by-law or not, becauſe it is triable only in 
Londen where the plaintiff muſt declare in a proper court, and on a 
| Ipecial cuſtom. to make by-laws, for otherwile all ſuch laws might 
be controverted in this court. 
% On che other fide the counſel for the defendant ſaid, that the Econ. 
plaintiff's counſel had touched very lightly upon the Aring; ; for that 
the profeſſion of muſick was not within this by-law which extended 
only to handicraft trades; and that muſick was not a trade, but 
a ſcience, in which ſcience degrees were taken i in all the e 
in Europe. 
cum Let there be a conſultation, it being not prox r to deter- Curia. 
mine this queſtion upon motion. The cuſtoms of London are 
% always tried in their own courts : but if the Judge refuſes (upon = 
« guet) to let the fact be ftated ſpecially, we'll ſer aſide the 1 
** verdict 5% * and therefore a pracedendo was granted, but with this “ P. 212. 1 
direction, that the Foe ſhould admit the matter to be found 


Ny at the trial, otherwiſe the court would not grant another _—_ 
procedendo in the like caſe. —_— 

_ £1 {Afterwards the cauſe was tried in \\Londan, and at the trial a dif- —= 
ference was taken between exerciſing: ſuch handicrafts for lucre and 9 
gain (which was the defendant's caſe) and exerciſing them for di- _ 

. verſion and amuſement, and that the one was within the by-law, =_— 
and the other not; and thereupon the plaintiff had a verdict and = 
. and afterwards the defendant took "” his tp and 1 5 = 
n ed. r Soon d irre HH 7] = IT mY = 
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N. ab a ion 1 of debt upon a bond for. KOO WOT Wo an award Award, where 
Where he ſubmiſſion was of all actions, Oc, between the plain - Sad. 
| ad defendant upon nullum arbitrium pleaded, the plaintiff re- 
and ſet forth the award made by the arbitratots on ſuch a day 

, "all adtions between the plaintiff = the defendant and bis wife, 
wherein they awarded, that the defendant, and his, wife {hould. pay 
; Bd A. * plaintiff. on ſuch, a day, in full. ſatisfaction of all, lon 

| 88 


ue to him by the defendant's wife as executrix of one Bodily 


* firſt huſband ; 45 that both the plaintiff and the defendant 
Vor. VIII. | Gg g _-© ſhould 


* 

Rr 
. 

* r 
h 
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een equally pay to the arbitrators the charges of making the 
award, and that . ſhouſd execute mutual releaſes; and the breach 
_ aſſigned was, that the defendant had not paid the 20 J. on the day. 
Nerve for the defendant excepted to the award; for that the 
1 ſubmiflion being only of all differences between the plaintiff and 
« defendant, the award that the defendant and his wife ſhall pay ſo 


IF much money to the laintiff is ill, becauſe no difference in which 
- the wife is party is mitted to the arbitrators. Rol. Abr. 246. 
- „ 
4 1% If A. * B. ſubmit to the arbitrament of J. S. of all ſuits 
= and actions pending between them, the arbitrators cannot make 
2 es” an award of an action which B. and his wife have againft A. for 
. *« that is out of the ſubmiſſion. 
- 100 Mod. 200. Hl. 12 Ann. Barnardifton v. Fowler. An ward that all proſe- 
1 Ou. Cat. 128. ac cations ſhould ceaſe in all actions between A. and B. will not ex- 
3 ky | 1 tend to ſuits where A. is plaintiff againſt B. and others defen- 
3 dants. 
4 __ 24h. The arbdieitgts have awarded money to be paid to thieth- 
= * * ſelves, which is illegal. 
= Econtra. 4 Sir Clement Wearg Solicitor General, contra. 1}, The caſe in 
= F. 213. * Nl Abriugment differs from this caſe; becauſe there the wife 
13 ** had a demand of which ſhe would have been barred without 
=_ s being 3 a party to the ſubrhifſion.” There is a caſe in Cre. 
3 * Jac. 447. in point, where a ſubmiſſion was of all demands be- 
5 „ 'twixt Plant and defendant, and award that defendant pay, 


. Sheren was a debt from defendant $ wiſe as executrir, and yet 
« held 

Aa 20 That part is void; but yet the reſt i is * ar. of the 
* lame Wen 3 wheteſore F for the Plaintiff, © 
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ond Arran. a writ of i inquiry was executed, it was 1 fot afide, be- 

8. C. cauſe the jury gave too little damages; and a rule was made, 

| Wir of of in. that on payment cf coſts, a new writ of inquiry might be executed, 
AIG I which was done, but without pays ng the cofts. 

Therefore it was now moved, that this laſt writ of inquiry wight 

_ Ent likewiſe" be ſet aide, and à rule being made for that 1 purpoſe, unleſs 

1 c equſe ſhewed on ſuch a day hy it mould not, it wut now ſbeaved 

4 for cavſe,” that the plaintiff had done all in his power to get the 

<oſts taxed, but could not prevail; and that the defendant's attorney 
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= 8 promiſed bich, that he would take notice of executing this-writ of 
* inquiry, as if the coſts had been ts, paid; therefore it was now 
8 „„ . ons e coſts, © rule might be yes 
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11 was ſaid on the other ſide, that this ſecond writ of i inquiry was Econtra. 


to be executed upon payment of coſts, .and not otherwiſe, and thar 
the coſts not being paid, that writ could not be executed. 


The court ordered the attornies on both ſides to attend the-maſter Curia. 


of the office, and that the plaintiff ſhould pay what coſts the 
maſter ſhould tax, and that upon payment thereof, the rule for 
ſetting aſide the writ of 1 inquiry ſhould be diſcharged. 


„ The King verſus Mary Johnſon. 


* 'PON a motion for an-habeas corpus to be directed to the de- Upon an ba- 


beas cor pus a 


fendant, to bring up the body of a child about ten years old 


into this court, which ſhe (the defendant) unjuſtly kept from the 3 "Mm ug 1 
rdian. proper guar - | 1 4 
Tbe caſe was, (ois) This child remained under the care of 1 9 
Mrs, — an old acquaintance of the family, who had bred the 334. my _— 


paſt, and 5 the charge of this child to his own brother, J. Ho- 


land, the guardian, and now to him, who is intitled to the 
eſtate, if ok child ſhould die without ines ſo that he is not a 


Proper, perſon to be guardian. 
Beſides, an habeas corpus is a writ for no other uſe but to ſet per- 


ſons at liberty, and there is no reaſon why it ſhould be granted in 


this caſe, becauſe the rightful guardian hath a proper action to re- 
cover the child. It is true, the court ex deluto juſtitie is to grant 
it, bat the merits of the cauſe ſhall not be tried upon it. 

The court doubted whether they could grant it or not, it being cur, 
the buſineſs of the court of Chancery to reſtore children to their 
proper. guardians. and this is not the * time, that upon a return 
of an babeas corpus, perſons have been delivered by this court to 
them who have a right to receive them; it was done by the Lord 
Chief Fuftice Holt, and in the Lady Hariot Berkley's caſe, upon the 
return of an babeas corpus, it being ſuggeſted, that ſhe was married; 


in the Lady Rawlinſon's + caſe, r by ber huſband + 4 e 


againſt her will; both ladies the court left to their own election, 
becauſe they were both of diſcretion. 

And likewiſe in that caſe where the Lord Angleſea deviſed his 
eſtate to his daughter, and appointed who ſhould. be her guardia 
and expreſly declared ip his will, that if (be lived with her cee 


choice, whether ſhe would live with her mother, though . ber 
living with ber ſhe was to forfeit. half her eſtate, | | 
But ip the principal caſe the court would Er no rule: . 
cauſe the guardian was not in court: but on another day he came 
into court, and then the child was delivered to > him without farther 
argument, 


- - * * 


* P. 214. 


child for ſome years paſt; that her, father died about ſix months Stra. 599. 42 


half her eſtate ſhould be forfeited; yet this court would not relieve: | 
but ſhe being brought up by habeas corpus, was left to ber own . 


N 


* P, 215 


* P. 216. jo ans duly ele&ed by a majority of the capital 5 
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. argument, though the child cried, not to be delivered to her uncle: 
for the court reſolved that he muſt take her if he demands ber; 
and ordered him ſo to do, and he did take her away out of court, 
with his own hands. See Ahn Catley's caſe,” (Rex v. Sir Francis 


Blake Deleval, Knight of the Bath, Eaft. term 1 17 63.) 


26393 K — 
— — 


Plunkett verſus Gillmore. 


1 ion - HIS was a fpecial action on the caſe brought by the plintif 
on . caſe for in Ireland ; the declaration was, that he (the plaintiff) kept 
repeelenting ®. (Vern in Dublin, and that the defendant procured a ſoldier th 


tavern to be a 
bawdy' bouſe. dreſs himſelf in woman's clothes, and ſo to perſonate a woman, and 


Forteſc, Rep. then to come with another ſoldier to the houſe of the plaintiff, and 


. to call for wine, and ſoon afterwards he (the defendant) procured 


another ſoldier to come into the room where the two wete drinking, 

and to claim that ſoldier in woman's clothes to be his wife, and by 
this means to quarrel with the other, and to cry up the tavern to be 
a bawdy- houſe, which brought the mob together, who were likely 
to break his (the plaintiff” 's windows, and that there 1s a cuſtom i in 
Dablin to cart bawds. 

Upon the general iſſue pleaded, the plaintiff had à verdi& and 
judgment in the King's Bench court in Jreland; and upon a writ of 
error brought in this court, it was ſaid by bis counſel, that it did 
not appear by the plaintiff's declaration, that he had any cauſe of 
action, for he only ſet forth, that the mob Tere likely to break bis 
windows, which is no poſitive allegation, that they" did break them, 


-and thetefore the judgment ought to be reverſed; 


| Cota, Bat the court, without any farther argument, afficined the judg- 


ment, for the declaration ſet forth a cuſtom in Dublin for bawds to be 
farted, therefore to repreſent a tavern to be a bawdy-houſe, may be 
injurious to his trade'as a vintner, by which he may be very much 
_ damiiified, and lr e n 5 . _ hn? A NN 
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T he "Ting dae. The, Corporation of Penn in 
2 Comwal. | 
AT, 48 1,9.4 1) nne. 
Information UA PON- chien lor two een in nature f 4 9 wer- 
— ranto againſt two per ſons who ptetended to be mayors of this 
orporation'; and upon an Mdavit, that & the mayor in ee 
there 
wete two —4 made, that ſuch informations ſhould go againſt thoſe 
two perſons; unleſs each of them ſhould ſhew/ſome good cauſe to 


"PE" the contrary ; which rules were afterwards made wigs! againſt 
: both the =o pon TH 7 2 n U Bent 
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"And upon. another motion for the like informations, againſt two 
«other 0 who pretended to be capital of the ſaid cor- 
poration, but were not, for that one of them had not taken the 
caths. to the government, and the other was amoved from his office 
above two years. laſt paſt, and yet both of them voted, at the election 
. of the mayor in poſſeſſion, by whoſe votes he had a majority; and 
- »the. counſel, inſiſting that theſe two laſt informations might be firſt 
tried, the Chief Juſtice was of opinion not to grant them, becauſe 

at the trial of the right of the mayor, the not taking the oaths by 
one of the borgeſics, and the amotion of the other, might be given 
in evidence. 

But the caunſel. ill infiſting, that there might be an inconve- 
rniency in this matter, for if the judge who ſhall try the right of the 

mayor ſhould be of opinion, that thoſe: things could not be given 
in evidence at ſuch trial, then the jury would certainly find againſt 

the right of one of the mayors; it is probable that thaugh 

theſe two perſons were not capital burgeſſes "when the mayor was 
elected, for the reaſons before-mentioned, yet they might have done 
ſome corporate acts as ſuch, and fo might be accounted capital bur- 
gefſes de facto, and therefore their right as ſuch may not be admitted 
to be litigated: at the trial of the right of the mayor. 

And of this opinion were the other Judges, (viz.) That at the Can. 
trial of the elected, the right of the electors Nord not. be inquired 
into. or given in evidence ; and, therefore the -moſt proper -method 

was firſt to try the right of the electors upon an information in na- 

ture ꝙ a quo werranto, which qught to go againſt thoſe two per- 

ſons Who pretended to be capital bug, and theroupon it was 
Fuanted to iry their right * 
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a + Biggs was Greenfield and Benger. 


® Mich. term 


. 11 Geo. ac- 
t | ©. cording to Lord Raymond ur John Strange. 


"RES PA SS againſt two defendants, for vi & arms dreak- Treſpaſs a- 


ng and entring the plaintiff's houſe, and taking away and breaking oe. 
T leg bi pods, and for breaking and entring his e's taking entering che 


* his — c. converting them to their on uſe. gg 
7 Benger one of the defendants ſuffered judgment to * by de- bo 1 
fault, and the other defendant Greenfield pleaded as to the u & vnd 

. armis non culp. and, as to the other reſted juſtified the entry 89%: + of WA 
% and taking the cattle by diftreſs for rent due and in arrear to 132. 
_ * Benyer, reſerved upon a leaſe made by him to the now plaintiff, Str. 610. 

« by command from Benger, by licence of the if; and that 
he, the defendant 9 ſold the cattle which he bad di- 
<4 ſtrained for the rent, by the leave of the n bimſelf, from 
< whom the rent was due. | | 
| H h h 


Ves. VIII. 5 
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The plaintiff fool iſſue upon his licence to ſell, and the jury 


* found for the defendant, (viz) That te, had leave to fell the 
Wt 


% Now Webb ſerjeant moved in arreſt of Jeet for Benger; 


for that the verdict having found the iflue on the licence for the 
% other defendant, it appears upon the record that the plaintiff has 


< no cauſe of action, and conſequently he can have no judgment 
“ againſt any defendant. Lev. 63. Covenant againſt two for not 


<< building an houſe; judgment againſt one by default, and the 
other pleaded performance, and found for him; on which judg- 


ment was arreſted, becauſe it appears that there is no cauſe of ac- 
< tion, Cro. Jac. 134. 1 5 againſt two for taking a gun; one 


« juſtifies the taking for 105 rvation of the peace, and found for 


him; the other pleaded Not guilty, and found for the plaintiff, 
and he had Jod bent. for the taking ſhall be intended at another 
* „ time without cauſe: otherwiſe where one defendant juſtifies by 
gift of the goods; for that ſhews the Plaintiff can have no cauſe 
. 8 120, 6. 3 Co. 52.6. 7 Ed. 4. pl. 18. If feveral 
« commit a treſpaſs, the ſame is joint or ſeveral at the will of him 

* to whom the wrong is done: yet if he releaſe to one of them, 
< all are diſcharged. Co. Litt. 282. a. It muſt appear upon the 


_ <* record that the plaintiff has cauſe of action; and it will not be 


* ſufficient to lay that it does not appear that "he has no cauſe of 
« action. The licence is the ſame as a releaſe or grant, for it 


« equally deflroys all cauſe of action. 
"Beſides, this plea is ill for another reaſon, (viz.) Becauſe it is 


* * 25 not averred, that the leaſe upon which this rent * was reſerved, and 


for which the diſtreſs was taken, is ſtill ſubſiſting, and not expired; ; 
for if it is, then the diſtreſs was unlawful, 

On the other fide it was argued, that this juſtification was entire, 
40 went to the whole treſpaſs, for the entring and tak ing the cattle 
is juſtified by a diſtreſs for rent, which part of the plea was ad- 
mitted on all "ides to be good, and the converſion was anſwered by 
the licence which the jury had found; ſo that upon this record it. 
doth not appear, that the plaintiff bad any cauſe of action, there- 
fore the defendant muſt have judgment. 

It is true, the other ſide would diſtinguiſh this date Gia an ac- 
tion of debt or covenant ; but yet where on the record itſelf it ap- 
pears that the plaintiff in treſpaſs had no cauſe of action, it is the 
ſame thing; and though it ſhould be admitted, that this plea doth 
not cover the Whole action, yet the jury having given entire da- 
mages for the converſion as well as for the entry, the Plaintiff can, 

never have judgment on this record. 

„ Cur. This caſe of a licence cannot be diſtinguiſhed from a 

« pift of goods or releaſe, which deſtroys the cauſe of action as to 
40 all the defendants, 9 let 1 ent be e as to . 
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71 RROR of a judgment given in the court of Common Pleas 
in an action of covenant brought by the Plaintiff on a deed- 


pol in which action the plaintiff declared that in and by the 1 
. ſaid deed, the defendant covenanted to pay 1 5000 J. on the plain- 9 
tiff's transferring 200 J. *South-ſea ſtock to the defendant, or _—_ 
other perſon, at the requeſt of the defendant on or before the 9 
28th day of September, and at ſuch a place, at which time and i 


place the defendant covenanted to receive the ſtock ; then he (the 
plaintiff) ſets forth the cuſtom of that company to transfer the 
ſtock at the Sowuth-ſea, houſe, in ſuch a method and at ſuch hours, 
and avers, that he (the plaintiff) was at the Sourh-ſea bouſe, &c. on 


the 28th day of September, & parat. fuit & obtulit then and there to — 
transfer the ſtock, and layed there from nine of the clock in the = 
morning of that gay, until rh of the clock in the afternoon, and till 5 2 
the books were ſhut ; and that the manner of transferring is by 
ſigning the name in the books of the company, Cc. but that the | 1 
defendant, or any other perſon for him, was not there to receive 2 
or accept the ſaid ſtock, and to pay the money ad damnum, &c. i 
And upon a demurrer to this declaration, judgment was given in 1 
* © B. for the plaintiff, 155 + p. 219. 
* And now. Leigh for plaintiff i in error argued that the declara- | = 
<6 tion was inſufficient. | — 
. The tender is ill, for it is not ſbewed which were the uſual = 
r hours. for transferring ; ſo that it does not appear that the tender = 
_ « was made within the uſual hours of transferring. Colebourn verſ. — 
« Davies, There a tender was pleaded to be made ſecundum uſuales | = 
* regulas & or dinationes in 259 5 caſu edit. & proviſ. which the " 


court incliaed to be ill, ſo that the plaintiff diſcontinued. 3 
1 2dly. The tender ought to have been made the /aſt inſtant 5; 
<* the time. 
* 3d. The plaintiff ought to have figned the franfer books; 2 
2 Er 5 & obtulit is. not ſufficient. | | 
arb. By the contract the defendant is leſt at liberty 3 
b. a a take the ſtock or not; for without bs requeſt; he cannot a 
@ be obliged to acceptance; and it not being averred that he * „5 
a requeſt, no action lies. = 
| * Neve contra. 1½. The plaintiff was at the South- oa bouſe. to - 
4 the thuttiog of the books; ſo that the particular hours for tranſ- 2 Go 


0 "fs were. immaterial. . -, 


2 If the plaintiff was there the whole time, he muſt have 
7 en ther the laſt inſtant df the time 
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. Conflagibin wilk-overthrow'the whole contract: 
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Se 1. 'tc- Pratt 3 Juſt. 80 ppole che plaintiff made a tender at ten of 
4 the clock, then went away, and in the mean time the defendant 
* came enpedting the transen, would that be à good tender? No 


e 
1 


t certainly: therefore: the: pluigt®-ought to; have pleaded a tender 


1 tho laſt inflant: whew ria defendant das Bond to attend? in order 
for an acceptance... M. 5 AF 160 
„ Fartefeue Juſt; 18. I oughe dbe eultom cid uſage'ts 
46 ha tot i loa the hours of nine and three. Such pre- 
ciſeneſs is not tequiſte in caſe ef a common: low render, becauſe 
115 every perſon is anquuinted: with the commen law: but the caſe 
45 „in different, where 4 render is to be ee by the uſüge and 
cuſtoms of a private ation. I thinle it aught to Have been 
<< averted ee the uſunl hours: of wransſerring. This was « one 
<< of hs py udged. in the eaſe'of Zanraſbire and worth. 
220. Tae 8 ten on the 28th of 'Sep/im- 
erz foi way be concluded not to be made within the proper 
4 2232 e There ie no nebeſſity to fiſt up the 
4 transfer: ſo feloved in che <aſe of Blaetwell verf. Nb, (ante 


e 


- 105): N be idle; if the party did not come to 
acgept it; cal oß a;covrenent-to dente a deed; the party muſt 


„ 
| prepare the 1 * 
ce cute it, unleſs t 


get it ingroſfecl 'and: ſealed; Hut De exe 
covenantee be ready to ae Arb. By 
* e een he defendant, tix 
<'to a þ anger. e ide att? gte 

"<<. "Raymond; Julk.. It is a focliſh Are bment leaving the defendant 
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«at, 129 2 proceed im the bargain or not; agreements art to be 
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guided: by eee ee not being made at the ft inſtant 
ſeems ill. . , I RH e _—_— 


17 w 


. © 
* 7 7 ; * 8 . $4 6d 2 * : 
E 1 = l , - . - ; #2 * 4 28 $4 fs = 4 7 E +; P * a4 be” * ” A * gy © 1 


„ %: a " 777 2 89 3 — | "Fs 4 1 
22 5 4 . , 2 þ 5 112121 
4 3. 4 $5, 1.5 * — 7. i: £3 © Ck 
: -_- 


e — 3 
. e 65 + Focklingion-wor 1 lacton. ; ht an. 


i. 4 0 87 


9 LY 45.1 


IN Dee Haetors the pe EI Hb a Witt 1 TR of the: 
 defendant,. and. afterwards purchaſed" more Jands, and then be 
made 2 codicil, and diſpoſed: ſome part of his 'petſbnal ende. büt 
did not mentſen the lands, as 44-64 
After the death of the teſtator, his heir at law, ue wir te 
1075 2 of the plaintiff, -brought an cjenieiit, "and: the: Judge who 
wiech the. cauſe being of opinion fot the plaintiff, the cbubſel för ihe” 
defgndant tendered: a bill. of 5; which, as drawn & "ing 
ſigned, by the counſel on both fides, the Jud cefuſec to feat; t 
13 the, jury, dy b roctions 5 "a e 
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And how, upon eee ede f. this matter, the court Was 


that all the proceedings might be ſet aſide, and that the 
Satiff Ait he thought fit) might bring a new eſectment, or at 
eaſt, that the court would ſtay Nt farther proceedings inthe cauſe, 
ber the bill-of exceptions was figned by the Judg e. 
It was inſiſted for the plaintiff, that the judgment was ſigned, 
and the record removed by the defendant, Iſis had brought a writ 
of error in the e, ſo that the court could not 
| make any rule in this cauſe, and that the defendant made this mo- 
tion for no other purpoſe, than that the court would allow him 
time to aſſign errors, becauſe the Fudge had refuſed to fign the bill 
of exceptions; but ſinoe the plaintiff had a verdict and judgment, 
and the defendant was in poſſeſſion, it was propoſed that he ſhould 
Jeliver up the e. to the plaintiff; and then, if the defendant 
thought himſelf wronged, he might be goa in a new y gjeQnent 
to recover the poſſeſſion again. 
It was [vers vey againſt this propoſal, that if the now „ defendant 
ſhould deliver. up the poſſeſſion, and be made plaintiff in a new 
wy there were ſeveral old terms ſtill ſubſiſting which miglit 
on. 8 bis way, and that the writ of error in the Excheguer- 
mber was not yet returned, ſo that this cauſe was ſtill under the 


+ E 2 of this court. 


Econtra. 


The court was of opinion to grant a new trial, if the defendant Curia. 


had made this motion in time, (vis.) Before * the judgment was 


| the Excheq uer· chamber. 
And as to the ſtaying the proceedings till the Jules who tried 


tigned, but not after, and much leſs after a writ of error brought in 


* P, 221. 


the cauſe ſhould · ſign a bill of exception, that may be for ever, 
becauſe be may never ſign, them; for (per Pratt Ch. J.) it bath 


been reſolved in this court, in my Lord Chief Juſtice Holt's time, 
that a Judge is not obliged to ſign a bill of exceptions, unleſs offered 
at the trial, and drawn up according to the minutes then taken. 
The defendant s counſel perceiving the opinion of the court, of- 
 fered to deliver up the poſſeſſion to the ' plaintiff, ſo as he would 
enter into a rule of court not to ſet up any old terms for years, or 


incumbrances againſt the defendant's title, and that he would receive 


a. declaration in ejectment immediately, and plead to iſſue, ſo as a 
trial might be made at the next aſſiſes; and if a verdict ſhould be 


_ the tial” to all Which the now plaintiff agreed. 

And at the next aſſiſes this ejectment was tried, and the 3 
found a verdict for the defendant, who was heir at law, and that to 
che ſatisfaQtion of the Judge who tried the cauſe ; ; and in Eaſter term 
following. the. plaintiff moved for a new trial, and to ſet aſide the 
lat verdi&, becauſe the jury found a general verdict, when it was 


required that they would find the matter N and accordingly 
at was ſet aide. 


M. VIII. i) li „ 


— againſt him, then to quit the poſſeſſion within ten 8 alter | 


. 3 Rep. menten, Enfield, and 
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g it verſus Foie, ty 10 0 
See the cafe "HE. cafe, q The tefiator, deviſed all that his eden 
5 ond e 1 . Edmonton 4 Francis Carter and his heirs, and all the ng and 
Antes 123. e of his 2 lands, tenements and hereditaments in Ed. 
d ellemkee, to n Lammas, his heirs and 
. for Ser. 2 4 | b 
at 8 7 5 making this we the; kf IE Fromcir Carter, the de. 
| 1 oy nd time g the teftator, ſo that this became ; a lapſed 
| legacy 15 his death; and t then the ſole queſtion in ejectment was, 
VN hether. thi 9-96 api abs? the will would carry over the lapſed 
cy, N refiguary kegatee, of een nl it thoold 
i Waben 1 $a the teflator. 
that ſuch a reſiduary clauſe would r over a 
os oa {hp to, a teſidaary legater from an executor ;! but the doude 
8 er it would carry it from the _— law. © 5 
Fo ole: wah 1 9 that it would not, cited many aut oritics in 
Oe Coho ere 15 reſly adjudged,, that an heir at law ſhall 
ITED * H nherited, bot by very plain aüd 2 words, or by 
Iy Reymond Wwe 75 EPS 5 8a from 7 words a they * 
C. 8 


. Pre. 384. T. Jo. toy, 516. Co. Car. 159. 369. 10. . nnen. 
By Trevor Cb. J., 42 Ma. 580, 897. nn . Sn 


„Nope in.conraction of wills, tho courts of law AER Ae 
8 the intention of the teſtator, which they collect out of bis words; 
Iz 3 at for inſtance, in the caſe of of Cranmer and Webb, upon the will 
« Vern. 371. Sar, Henry, Wood; who;devided, that if his daughter married the 
| Gr. then his lands ſhould be and remain to her and the 
beirs of her bedy; but if ſhe died without iſſue, then, after her 
1 and, the death of the Duke, that they could de and remain 
Sir. Caan Cnanmen, Ac. She died without iſſue, and the Duke 
cuir ed. and. Sir Ga/ar and Mr. Iebb married her tiſters : adjudg- 
ccd, that they ſhould take by moieties during the Duke's life. 
Fitz. Devile , So whene.@ man deviſed: his eſtate to bis eldeſt fon, and to three 
88 ore. and, ee hairs, ad; that one" of theſe thites Roni have all 
| ts prog during. life ; and it being proved that the deviſe. was only 
(rs or these three, A my OY TONS: to 
Sl, wha ee OO. Fe Arab. 
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2 in Chancey' 8 caſe 8 ir a Between, 
bf cyral ech Big 15 rg h+5 „ (v Ant raed, IR ad 
le of wary, 
WM 7 my goods and hatt 2 bene 1 Me nook 
Vite, Se. It was decreed, * cond do equity of redemption of 4 


8 8 — yhold of inheritance (of him the teſtator) did not paſs by that 
clauſe to the wife, but it ſhould go to the heir at lav. 
. And ſo it was where the teſtator deviſed lands held of ſuch a 
manor to if wife'for life, and likewiſe the ſervices to her for fifteen 
Pers, and all the manor to T. §. after the death of the wife: It 
* u cd, that the beir at law had à good title to whe ſervices Moor 7. 
+ the Hfteen years, and during the life of the wiſe. 4 2 *. 
# There is a caſe in Leonard, where there ſeems to be a contrary & P. 22 3. 
| Nin againſt the heir at law, but upon conſideration thereof 
it pp. appear to be very different from the principal caſe, (vis) It 1 Leon. 251. 
4 Yeviſe of lands in Gages, for the erecting and maintaining a _ 
þ rg a deviſe of other lands to T. S. and his heirs, and, 
all His Etlier lands to 7. Frenth, his heirs and aſſigus for ever; in 
this ede it was adjudged, that the deviſe of the And in Gages was 
void, becauſe 8 was no perſon to take by that deviſe, but that it 
palſed: to French by thoſe general words, (vis.) All ber bis lands to 
Fritz, "though the intention of the teſtator could not be collected 
'&f the words of this will, that they ſhould paſs to bim. 
Beides, this caſe ſtands fingly by itſelf; and there.is not another 
* ice books, to ſupport it; and upon due conſideration bad, 
is tome | difference between that and the principal caſe ; for in 
FFenth's*cale, the deviſe Was void 4b initio, but e it, was good 
at the time of the making this will, and the teſtatot himſelf, 6 
dut a prophetick ſpirit, coals not know but that it ann be good | 
4 death. 7 2 5 en 
i. It ſhould be objectech that these lande may 945 to: — by | 
y of executory ; MN upon the contingency that Carter might 
= inthe life-time of the teſtator, which he might very well in- 
end, Without a prophetick ſpirit; the anſwer is, that for eſtates to 
E 'executory deviſe, . is only an indulgence allowed by the law, 
&'otherwiſe the words of the will would be void, which is not 
able to t preſent caſe; becauſe there are other lands men- 255 
tioned in this will ſufficient 1 fatisfy the words. 
"Wether are theſe caſes (where ät appears on the face of the will; Attn 8. 
tat ebe teſtator had lands to diſpoſe at the time the will was made) : 1c 
appheable to this caſe, becauſe here the teſtator bad not theſe lands . 
to Gipoſe at the time of making his will; for the words, '(wiz.).l! 2 . 
eſt? and reſidue of bis lands tu John Lammas, are excluſive, and 80 
thalt"6mly” pa thoſe lands which were not befote deviſed; but the 
ds how in queſtion were before deviſed to Carter; and he 5 
Gad in the life time of the teſtator, it is impoſſible for him to take 
N his e, . «gp * are to the ** at . . 
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. tingency that Carter might die (as he did) in the life-time of the 
teſtator, eſpecially ſince by the deviſe to Carter; the heir at ar was 


Cro, Elia. 
423. 


| caſe; becauſe in that caſe the will began with pecuniary legacies, 


<1 _ which: 


r. 225. 


It was argwed for Joby Fore oe he 'refiduary legatee, that by by 
the deviſe of all the reſt and reſidue of bi lands to him and his heirs, 

thoſe very lands which were deviſcd * to Carter, and which by his 
death in the life · time of the teſtator became a lapſed legacy, were 
legally veſted in the ſaid Lammas; ſo it ſeems Natz, that all the 
reſt and reſidue of his eſtate, which the teſtator had at the time of 
making his will, did paſs to him by thoſe words; and why ſhould 
not wins eſtate, which by poſhbility he might have in his life-time, 
paſs to the ſaid Lammas by way of executory deviſe, upon a con- 


diſinherited. 

It is like that * where the teltator deviſed his unh to two 
and their heirs, and one of them afterwards died, living the ſaid 
teſtator, the other ſhall have the whole, though by the words of 
the will the teſtator intended him only a moiety, but he ſball have 
the other moiety before the heir at law, becauſe it is very Plain the 
teſtator intended to paſs all his eſtate from him. | 

So where the deviſe was to T. S. and his heirs, and if be died 
without Me, then to M. H. in fee, and afterwards T7. S. died in the 
life-time of the teſtator, but left "iſſue : adjudged, this was a lapſed | 
legacy as to T. S. and that the lands ſhould paſs to M. H. and not 
to the iſſue of T. S. becauſe ſuchi iſſue could not take by this deviſe. 

Now in the principal caſe, the teſtator intended. that Lammas 
ſhould take what he had not befote deviſed to Carter; and his in- 
tention is clear without any ſpirit of prophecy, that if Carter had 
8 the heir at law had been effectually diſinherited; therefore 

theſe general words, (.) All the rei je reſidue. of my lands 16 
Lammas, being ſofficient to paſs them to him, and agreeable to the 
intention of the teſtator himſelf, they muſt necefſarily paſs to him. 

As to that caſe between Wells and Edward, it is no authority 
2painſt that conſtruction which hath been made in the principal 


which ſhews that the teſtator did not intend to paſs the equity of 
redemption of a mortgage of a copy hold of inheritance to his vite, 
and for thut reaſon it went to the heir at law. of 

The court were of diffetent opinions, there being no caſe in all 
the books which comes near it, except that in Leonard's Reports, 
ought to be well conſidered; but the Chief Juſtice was of 
for the heir at law agaifſt the refiduary legatee ; becauſe 
theſe. words, (.) „ All he" Tit and refidue of my lands to John 
Lammat, were excluſive of the lands devited to Carter; fo that by 
bis death: it the life time of the teſtator, the legacy to him being 
lapſed, thoſe lands muſt deſeend to the heir at law, 

3 Judge was of a contraty opinion, (big.) That it ſeemed 
very clear to him, that the teſtator intended to diſinherit the heir; 
t * * the Chief Juſtice likewiſe agreed as to the 3 | 

deviſe 


0 Cartirr- -but — it Jon not om that 8 de had 
Aſs inherited him of the lands in relation to Carter, therefore he in- 
tended to diſinherit bim of thoſe: lands; which fa, had deviſed; to 
 Lammas 5 ſo that this 28 is fit to be be — 4 * and 25 it was 
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N execution een out: again the teftator, in tis life-time, 
ad executed after his deceaſe ; the writ was returnable. oftab. 
Martini, and executed on the 16th day of November, which Was 
wo days before the return was out. 

I was objected, prot mares org Mt, being > executed. after 
 theiteſtator's death, and without any cras Brcu ght, to thew” 
cauſe-quare exectutiontm non huber. Aa Jar fe 20 1 m en 


# 


executed. afterwards without a ſcire facias, as was feed in Dy: 
Needbam's caſe ; and it may be executed at any time before the. re- 
tutn of the urn, nay, en the very day that it is returnäble, and, 
4 undd if it is executed in the vacatiòn, it ſhalf tefer᷑ to iche an? 
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S to 1 the payme the coſts,. neither was. the verdict an 
in 5425 e e firſt e any. bar ae — — 

er ej Amed; it is iche, it may be ci 17 0 ,againſt him,, but 
it is no E. therefore this motion comes too don, and oug ht to be 
ſuſpended till the errors aſſigned are determined in the Exchequer-, 
chamber, and the judgment either afficmed;or. reverſed. | | 
8 77 thought it hard that the defendant L be doubly. 
vexed e proceedings on the writ of error, an a NEW, eje 
ment; 3 1 rule, if the Stout pod 185 m—_— 
eee, de (hall pay't the N of the. firſt otherwiſe he ſhall. joe; 
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tepetiebe term, and ſo it ſhall, il it x executed in kern time; . gs) E Vent. 218, 


a verdich 20d judgment, agd coſts Sm: 551. 
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* motion for-an attachment , the deci, 95 
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in axreſt of judgment for the ſame fault, 

b been e eee as it was: be. 
Wen and paying coſts, che aur. as grotia, aper 
7” — on * dar 16 29058 716-1 Mn Hide 10 

I 22663" (nennt 23 1 3103 37902. Dur 


to verdicts, baceuſe the . 


3 


* 5.227.6 


2 vo 9 


* 


du chat the kials were void by the 
* writs Namped-betore 
this motion was rejected, ſor it 
were ſtamped; and they could 
were ſtamped, or not, at the 
aſſiſes; if . were not, the defendant ſhould have taken notice, 
L _ inſiſted on abit Ga RY = Aena, 
. It vas held by he ory che 0 not ſuf iclent 
copy of a-diolararſon to the turkey br Ne whe TEE 
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therefore where a judgment was bad  fpol A's 5 le- 
— hc akon troy by the c pit bit 1 0 oo . 
_— — regularly "obtained e oft web gegend 
RM elt Ag che . nim in e xecution within 77 terms af 155 
eee ee We'd expired, ot if ee 
ed ths court will diſcharge him eth cos. 
ee ieee - NS AYE OI: 7 bmi 
Act kate 94 unt fte of; 24 wh 9 bas aan 
| The ing v 1f c6reremo? 
2109 weed 58115 cet rr King N 1 2 17 "Pep per: LIU; + 2 VAD 
Rule ef this "court Ws made, anno 3s Gar. 124 it 
A tiff ſhould ſet forth' in His Vit or bill an. 'ac pg 91 
for which he expected che defendant ſhould give bail.;, a1 
he brought a action without any cauſe, on purpoſe 1 9,50 
defendant'tofpechl bail, be ſhould be puniſhed. n - 
And how. the court was'moyed for an Aenne aga 1 5 
wks! brought aun, wich an ac tian Lille in a Kale um 
noms hold 


* M. 5 20 Cana [472 J. 


2 — „ 


„ K % — — * wa.,0 22 


5010 the the r 5 7 . 
| r ore a Ju e plaintiff being ſi 
—_ his cauſe of = M5y E 
proceſs of this court, and 7 y a contempt. 
Id this was nat, ſuch a contempt. av. to iſſue of 
ment againſt, iatiff, but 2 that i 
FOO 1 mig e bring big ee 
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Ds wht Hh fol ur e 18 e rg 4 
eune e ed to ſet aſide a judgir ihe . P. ul 
upan to it 1 51 Hae 
appeir that the Judgment 1 s had © ies, Nip” h, 
Ne rer mager 6 cal JH i matter. fr 4 * 
2s 1 0 Derart 239% VO c W 2210074 vat An Jon 
22400 1 1 tall blood art tab r, ien eee 9505 by 7; £0008 
, 1} 38 11 Hint Das 
3 Wadſworth wer/us Hand vide. 85 : 
e at n omg 5 1 2 ir 100 301 yd ar M 0A - 
Lee 2s 4 4.3. it is enactod, that actions may be 12 WM. 
eghittea per 
Fallon, a new parliament, ot the 


17 
9 * fl. re-afum 3nd. that perſons: having cauſe of action 
2 AG ener a 

| during une ator „ Out 
by diftre(s infinite, or by or iginal bil, ſummons, „ 
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e 1 e * 115115 1 gone Va 
Ecoatra. | be . tied, t this ſult e parkangent, | 
e f be was, pot-a-priyiteged Peel, by. 15 A an,” im- 
ce of courſe to the next derm, eee iht 


the was not delivered before Cy. animarum. 

That if a ſpecial original is brought againſt a perſon who hath'n6 
privilege, he muſt likewiſe, have an imparlance of .courſeg and-it 

would be a very proper method to leave thoſe who had no fr: | 

_ lege and thoſe who were eiuer upon the ame footiugg, 
ele, „As to the act of parliament "mentioned on the other fi de, * 

n harh no ket, of ifuepee, 204, the. page: the court; it only. 

nts a met to bri Idi eged perſons to appear. 43 | 

* P. 22 hogs Sting that” the. plank laintiff might proceed in this "caſe, | 

9. 

as by ſpecial original, . yet that would not be a reaſon -apainſt 

* an imparlance, becauſe the ſummons is ſtill general, and 

e capias ; and it is not. the {pecial. original, but the ſpecial 

en ceedings ; and, it would be v 3 

5 e "his as a caſe, where: à ſpecial. capzas. is allowed: to be | be the firſt 

ſommons; therefore it was inſiſted be e deſendant, — he: might 

. have leave to imparl, ut 1 bea 

Curis. The court was of opinion, t the proceedings in this caſe ſhould 

| be like thoſe in moſt other A and not to be influenced: by the 

ſtate of either paify ; 

ginal, then there 


281 they dypded on a ſpecial ori- 
es atr e the next term. 
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* Wann . Ni. on % 
| | HIS. — an action \brought in Takia and. iu] defe 0 wy 
I moved the court to change the vente; and a rule w: was = 
Dun that it ſhould be changed- 1 a 
And now the plaintiff moved to discharge that! rule, . it was 
inſiſtec in bis behalf, that this was a tranfifory aQion, which the 
plaintiff might bring where he pleaſed; and that i it was by the in- 
daulgence of the court, and for the eaſe of the partie parties, that 7 — 
44 ꝗ at any time cha aged, and t that it would be very incon Ty: pt tor 
'F 7 ä 
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ie plaintiff if this ons ſhould- be changed, Rs 

' {> bgins. brought b. Y. ſpecial. original, there would be a Varian 
I «hy ging the: venue, thereforeait is conveinont for. TT 2 8 t 
_ >the e dende ber in) e „ (46 . 
Econtrs. t as aid for "the.defendant; that tough it m ght be © coprenicnt 
beg e Pasa ft, yet it might be otherwiſe for the e e 
is trial in "Landa, and * there could be no inconvenience. the 
alajinnuff, though; the, action Was broug at 10 Ns LEG Sa | 
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"hw" court woold 25 + diſcharge the rule for'the' chiming the . 
venue, for if they ſhould, then where an actiofi ig laid in Londen, 
the venue would never be changed; and as to the variance, the de- 


 Fendant Mall take no advantage or it, * the an was brought 
n 1 


The King berſus Bu rides the Mayor of Tiverton, 


« PER Pratt Ch. Juſtice. If an affidavit is laid befote the court Rule for « 
| of ſuſpicion that there will not be a fair jury, and the ad- jury — 
es party will not conſent to a good jury, we will rule one 
% without his eee. ow is done every day in the court of Common 
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Ann 10 Georgii, 1724 


Knight Veryus Cambridge. | 
ET, 5 0 2 8 5 Jur. Hil 10 Geo. Ritub 375. 


RIT of error to reverſe a jud gment oY the W. Att | 
” tiff in the Common ev in an wo Ae 4 Kue 12 
policy of inforance againft the perils of the. fa, winds, 2 14. An. 

"=. pirates, and barratry of the maſter. oh of- Mag 581 | 
4 be declaration laid for breach That the — was loſt 1 4 8 lie.) De- 

4 0 'V& negligentiam magifiri. Nen afſumpfit, and 4 was ceipt. 
< made” at" the trial, which ſhewed the bey of inſurance which 

| *M inſured the ſhip all loſſes: yh oe misfortunes, and” aga int 
< bartatry; and then ſhewed that the ſhip was loft 2 the nl 
4 fand and direct negligence of the maſter; and \ duch loſs 


within the lic is the queſtion ? © uns 
"Gs VIII. * N 1 It 


LII 


Pac 
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For the *. It Was gde 


* or — 


for the EPS WAS that . Was nots: for this vergict 
— (? will not warrant this judgment, becauſe fraud is not within the 

Ne” 2 Sener! words of this inſarance, Which, like other covenants, muſt 
denen | Save a reaſonable conſtruction for if a man ſells lands, with a co- 
pvVeoegnant in the purchaſe - deed, oe quiet 8 withont auy di- 
Nur bance, &Gc. certainly thoſe words muſt be intended to be againſt 

TVaugb. 122. a ＋ lawful diſturbance. 

2 Saund. 180. General words may be reftrained to à particular ſignification. 
— N 1 24). The breach is aſſigned too general; for there are ſeveral 
G te frauds in the maſter, | which the inſurers, re not obliged to make 
rotius f cc ood. 

* 2 4 it is plain, that -negtinentia 4 is no . becauſe barratt 
Is a fraud which doth not, include a neglect; and the merchant bat 
his remedy againſt the maſter for any neglect; ſo that admitting 
there was a neglect in the maſter, yet if it is not within the policy, 
P. 231. * the inſurers cannot be charged ; and for theſe reaſons the Judg- 

ment ought to be reverſed. 

Econtra. On the other fide it was ſaid, that this policy of inthfance Was 
8 4 ace in as general words as could be invented; and it is very 
true, it muſt be expounded as other covenants, and like the covenant 
for quiet enjoyment, though in general words it extends only to a 
| legal diſturbance, and for vet good reaſon, that being the diſturb- 


ance which is only intended 
gude inſurance which were intended to 


But it is otherwiſe in 
encourage trade, and that Abena might venture more freely, be- 
cauſe if any loſs ſhould happen, they might bear it with more caſe, 
Now r its nature, is ind af cheating, and the 
verdict finds this ſhip was doft per 22 m G negligentiam of the 
maſter; and it is generally known, that ſhips are never wilfully 
ſunk, but after ſore barratry committed, for then they are. deſtroycg 
to conceal the villany, ſo that fraus & negligentia is a plain barratry 

within the words of this policy. 

| Therefore ſince inſurances began and are upheld to encourage 
. to trade, and that the words of this policy are ſufficient 

to charge the inſurers, and there is no default in the merchant ; it is 
urnreaſonable that the wilful default of the maſter ſhould avoid this 
> Big ant? ae thereſore the judgment ſhould be affirmed. 4 
o Car, Every ncglect of the mater is not within this policy; ind 
© If be run —_ with the ſhip or imbezil the goods, the merchant 
may have an action againſt him: but yet he may provide Jgainſt it 
in anather manner, (v2.). By inſuring, af &. ſhip. and goods to ſecure 
_himlalf Ageinſd fo ſuch acts of barratry;; for it is reaſonable that mer- 
Chants who venture a large ſhare of their ſtocks ſhould ſecure them- 
«ſelves in what, manner they. ink e agua the 11 of the 
maler, RR: e ai . 
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- * Barratry is a word of more extenſive 5 7 — 78 to 
40 N maſter's ning away with the ſhip: it may well as | 
3 „ e loſs of te ip by Bis # frand. (a) or negligence. (o 1 
A breach alligned in ie words of the covenant is good, — = 
ee 45 . ber barratriam magiftri, had been goods but it is negligeniam 
«Ec ually good to aſſign the breach in words tantamount. Where =_ 


4 5 the rener between running away with a ſhip and ſinking it2 god. 
N * 


"noi; bt 
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ee Wilkinſon verſus Midge: Tueſday 28 Apr. P. 225 


action of covenant was brought upon an indenture, wherein Covenant % 
LA plaintiff covenanted to transfer, and the defendant ta ac- 4799p 
qt 1 of ſo much Sauth-/ea ſtock at any ſuch a time, and Aste 173. 
ſo much money for the transfer; and now this action was 2 Ld. Rm. 
nf for the money. _. * | 
bon defendant pleaded, that the ak was not regiſtered ; ac- 
75 to the ſtatute 7 Geo. by which it is enacted, That every con- mm + 
| f. che fale or purchaſe of ſubſcriptions or ſock of the South- 
e &c. ſhall be entered in books to be kept For that fur poſe 
by. the company, to whoſe capital ſuch lock or ſubſcription did belong, 
and in default f ſuch entry, every ſuch contract ſhall. be void; and 
Juch entries ſhall expreſs the names of the parties fur whoſe uſe fuch 
=. falls were made, &c. 
2 * Ulue thereon; and at the trial at. miſt prius a caſe was agreed 
2 440, Which was, that the plaintiff made an entry of the contract 
% Verbatim, and at the bottom thereof uſed theſe words, Thus 4 1 for 
— WE. oper uſe and benefit. Philip Wilkinſon. © 
l wess further. ſtated, that no evidence was given to prove the 
waſ contra to be made for the benefit of any other perſon. | 
And whether this is a good regiſtry according to the direc- 
« tions of the act of 7 Geo. was the queſtion. 
„„No the plaintiff in regiſtring this contract did not expreſs. the 3 
ames. of the Partics for whoſe:uſe it was made, but that it was for | 
is den uſe; and it was argued in his behalf, (by Strange) that 
This was a good regiſtring the contract within the act, which was 
ms on purpoſe to prevent doubtful ſuits, on account of ſo. many 
Perſons. being made truſtees; and though it may be objected, that 
this repitting only ſhews who hath the benefit of the contract then 
hy „Vet it was the intent of the pare, 1 py contracts to be 
ade $097 time after ſhould be regiſtered, on purpoſe to ſhew 
hey were that had a right to the ſtock ; # this is dateien 
ew - 7 regiſtring it as before - mentioned. 
hs 4 
t appears by this regiſtry that the plaintiff had boch the: legal 
and equitable right. The objection ariſes only from the, dif- 
ve « fone of the words were and 7s, The act requires the entry to 
Ne - expreſs | 
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d © oxprefs far whoſe uſe ſych contracte err made; and here it is 
e entered this & for my be, F. e But chis akt is not to be con- 
.__, * Rtrued ftriftly to bar perſons. of their tight. Even in common 
e law conveyances words of a paſt and prefent tenſe are uſed pro- 
” , 4 miſcuoufly, and do not import a different conſtruction: as in 
gits, procreatts ſhall extend to iffues begotten afterwards, and 
e arocreanidis to iflues begotten before. Co. Lit. 20.6, 
etre, The words of the act being plain, That tbe entries, &c. ſhall ex- 
proſe the names of the parties for whoſe uſe the contracts were made, 
ſuch an entry as in the principal caſe will not be good, for it is not 
within the Ants that being made to quiet the minds of the people, 
P. 233. and for that reaſon ſhould ? have a favourable conſtruction; but the 
* —_**" intent of the ſtatute is not anſwered by this ſort of regiſtring ; for 
the entry, that it was for tbe plaintiff's own uſe, may be in truſt for 
2 director of the company at the time of making the contract, Hough 
it may be for his own uſe at the time of mating the entry; and the 
oy act plainly imports, that the entry ſhould ſhew for whoſe uſe it was 
. at the time of making the contract; for if it was to the uſe of any 
0 of the directors, who by fraud had raiſed the value of the South. ſea 
© Mock, it would be void, and an action would lie againſt him for fo 
much money received to the uſe of him who paid it. 
No this ſtatute being made to difcover the eſtates of thoſe who 
had cheated the people, and to quiet ther minds, and to prevent 
the frauds of the directors, that they might not for the time to come 
have any benefit of ſuch contract; it ought to have as liberal a con- 
ſtruction as the legiſlatuce intended, therefore the entry ſhould ſhew 
for whoſe uſe this contract was maſg ee. 
Econtr. * To which it was anſwered and admitted, that this ſtatute ought 
to be carried as far as poffible, to obviate the frauds of the direc- 
tors; but there could be no fear in this caſe, that any of them could 
be concerned, becaufe this was a contract for lartery annuities, which 
the directots always ſubſcribed in their 'own names, but not the 
r RE 4 Grd ee 
Curia. The queſtions are, Whether this entry hath complied with the 
- words of the act? If not, then, whether the meaning of the act 
was ſatisfied or not? And by Pratt Ch. Juſt. & Cur. The act 
intended that the defendant ſhould know what perſon had the 
« equitable, and what perſon had the legal right to demand the 
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: money on the contract. The perſon is to regiſter firſt the name 

? «© of the perſon intereſted and the contract. The act is not to be 

_ *"rtmade uſe of as a ſnare to intangle les rights. H it was the 

_ *"plaintiff's' contract when he regiſtred it, it ſhall be intended to 

have deen his When the contract. was made. The conttact itſelf 
which is entered verbatim, appears to be made to the plaintiff and 

1. to be for his own uſe: and ro evidence was given to the con- 

| << trary. 3 Ley. 1. Judgment ſor the plainti f. 
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= ent EE ee Pelett or ae walk 1 
1 ins the Exchequen chamber. by the defentiatit”; and in Tri = a re- 
ty fallowing,/jt:was:moved't0 ment"® the 2857 Ficigey 4 P. 234. 
f ing an actiob of covenant, and the“ dt dh having 
ca od. ſeveral Lern en plaintiff having teplied' fo. 


e, and. 
worre tothe reſt, the venire Focias was drain in the uſual: form, 


ut * a Tam ad triandum exitum quam àd inquirendim de amn, 

| 6 laſt;words, (089 ay Ee N de damnis ought. to. be e 
gut- 
To, which it Was u rd chat il ine court mould give leave to 

this. cecord after a writ of errot brought, it is but reaſonable ; 
tithe, plaintiff in the original action ſhould pay coſts; for it is 5 
probable,”-that the writ of error was. brought bps the defendant for 
i very; fault. 
1 bereupon the oth for the defendent in error offered to pay 

0 510 As the. plaintiff would waive his writ of error, for. then it 

* Jl: appear, that 1 Was brought for this very fault; but if he would 
not wave it, then it muſt be brouglit for delay 3 but he refuling to 
e it, the defendant had leave to amend without e coſts. 
Ae * nd as bw =O OLI na 
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One Judge replied, that in the .ca R I 
ay i ew Sed to be a 4i Ll of the. bail; 7 1 


that! in the. Cong, Pleas: it was held pl. 1. 
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pending, 
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PON 1 FORTY in the nature of, a ide; Information 
"the defendant, for e e office of mayor of the Gf in nate of: 
9 of Penryn in Cormoal., defendant, pleaded, that his fr ofurpiog 
Was Webite elefFus, and ſworn into ihe ſaid office, Ge. The plaintiff the office of 


1 that he was not electus, and ſworn modo & fornia, &c. as gan, 


| as See ante 215. 
Fong pleaded, and thereupon they were at iſſue, and the jury Poſt 332. 


eue he was debite electus, but that he was not duly ſworn into 


office; Sc. And upon a motion to ſet aſide this . verdict, it P. 23 5. 


| ks infifted, that he was not mayor till duly ſworn, and therefore 
*. had uſurped the office, .and Judgment of ouſter ought to be given 
a0 TD againſt him, 


Vor. VIII. M mm : But 


— —— — 22A. . fo —IAhͤ — av en — - 
* I = - - — . - 
® 
- 
_ 


- 
| A A ' 
"7 
+ * v 
[ | * „ 


| edit, 7s ũ. of Shepton.* W 


broks. horn, © focht the pariſh of Shepton- Bechamp to 7 ———— On appeal 
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Term. Paſc h le Gebfgii, * 
Econtra. But on the other fide it was faid, that the election being found to to 
de regular, the defendant was intitled to a mandamus to be ſworn 
but if there is a general judgment of ouffer againſt him, in ſuch caſe 
he cannot have a mandamus to be ſworn ** virtue of any wp 
election; therefore it would-be prejudicial that ſuch judgment ſho 
be entered againſt him; and there being no precedents in : 
manner it ſhould be entered, the court was moved to give ſome 
direQions therein, ſo as the entry of the judgment might not hinder 

the defendant from obtaining a mandamus. , . 

he coutt bid them enter theit judgment acchritiag: to how 
+ Raymond and Forteſcue thought it rightly entered: Reynolds doubt- 
ed. The court gave judgment of alter, which was afterwards 
9 urge in Dom. Procer. 1. | 


218 The Pariſhioners of Buckingron tis The —— 


Juſt, 293. 
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— „ IIFoN 2 als to quaſh an order of ſeſſions, the caſe 
ſervice after 7 WE was thus: ien THY 


his maſter 4 An order of two juſtices was made for removing Richard Allen 


1352. 4 ſeſſidns confirmed' the order, but ſtated wy ſhe caſe caſe ſpecially\—That 
— 582. % R. Allen was born at de Bechamp, an app rentice 
ro lep. ua twelve years of age to Joln GP at Buckington,” w re he 
Foley 229. lived forty days; but 25 maſter bec rain a bankrupt, R. Allen 
i 11. 278. «hired bimfelf as à ſervanit for a year to 575 „%% Glover i in Buck- 
Ph 1  - 4<>;5ngton, and ſer ved accordih The ah Which! ſervice the appren- 
<-ticeſhip expired, when J "Cory de wered vp. the indentures, to 
cc 0 
We was inſiſted, that a hiring de facto ſhould gain a ſettle- 
ment for a man, as well as a, marriage de fatto would gain dower for 
a woman. 
Econtra. To which it was a EET that this hiring could not 1 any 
ſettlement, beeauſe the indenture of apprenticeſhip was ſtill 
ſiſting, and could: not be diſcharged but by ſome other deed, -4 
.— = ſeffions; ſo that this was not a lawful biring ; and if ſo, "then 
a ſervice for a Jer in Fan of ſuch an legal biring, Kaan 
ane nenn, nr 
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b * 2 F ee 20 04 eee 6 ee eee +9 
notion was made to ſtay the proceedings on a judgment, fug- To ey pro- 
W | N N | + Hick ana + +6. ceedings on a 
7A geſtiog, that (a) part of the money was paid, and that the e for 
datendent: was willing to pay the reſt into court.” dat part of 
ee 0 246 re open n the money 
as paid. {a} Though the defendant ſhews. to the covrt, a diſcherge from the plaintiff of part of the debt, yet 
if it appears to be given after purchaſing the writ, or that the plaintiff's whole demand is not fatisfied, or 
even that1any part of the coſts are unpaid, the.court will permit the plaintiff to proceed. Far v. Buinley, 


Ie | 


— 


10 Which it was replied, that what money the plaintiff had 

already received, was in diſcharge of ſome other debts between him 

and the defendant ; but upon producing his receipt, it appeared to 

be paid indefinitely, (v/z.) As ſo much due upon account, 
nere a debtot owes money to his creditor upon ſeveral accounts, Curia. 
ke may pay part, and apply it to any dabt; but if the creditor de- 3 * 
nies that be received it in ſatisfaction of that debt, but upon ſome 2 Stra. 1494. 
other account, then he hath election to apply the payment to what © 
debt Be will; ſo where it appears that money. is paid indefinitely, © 
the creditor hath election to declare on what account he received it. F 
"Therefore if the debtor in the principal caſe would Have this pay- WY 
ment applied to the judgment, upon equitable terms, he ſhould 
kewiſe pay or tender all the. money due to the plaintiff on fimple — 
ontrach, or otherwiſe, as far as the 3 of the judgment covers 


Ats; fer this court will not compel a creditor by judgment 


ie aecepe's' leſs, fora than is due on the judgment, upon the ge- 
cout" of any former indefinite payments, when there were other 


«ours depending between the parties, unleſs the defendant will 
Sat Bring e that is due to the plaintiff. 


o | 
10 OWED TIES e ee; e 6 N 
Martin verſus Henriques. * P. 237. 


1 1 a ſcire facigs on a, judgment agaiaſt the principal, he jugmene get 
SA. pleaded nul tel record; whereupon. the plaintiff produced güde, becauſe 
the tecord, and the maſter ſigned. the roll quod querens prutulit rs, ned ui 
Adam, and the plaintiff ſigned judgment the very next day, aud 
took out execution, which upon a motion was ſet aſide as irregular; 
becauſe he ought not to have ſigned. the judgment till four days 
after the record was brought in. . . 
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Term dach 10 See 1724. 


Chriſty verſus Manucaptors of Anſtruther. 5 85 280 
23 Apr. 


Debt in B. R. [] PON a writ of — brought in 4 Exche quer-chamber on 2 
2 judgment given in B. R. the now defendant entered into a 
and only recogniſance purſuant to the * ſtatute, that the plaintiff in error 
common bail. ſhould proſecute his writ with effect; and if the judgment ſhould 


pry: woo A be affirmed, then to pay the debt, damages and coſts. 


f7 Geo. ſt. 2, | 
hd. 10. Judgment pro quer. Error brought in Cam. Scacc. where ſpecial bail was put in, who are bound 
in a ſum * wien any condition to render the body. Judgment affirmed, 3 Jac. c. 8. 


Afterwards the judgment was affirmed, and then the plaintiff 
brought an action of debt 985 this recegniſance againſt the bail; 
and the queſtion was, whether they ſhould be diſcharged upon 
common. bail; and it was ſaid by their counſel, that they ought to 
be diſcharged, for it is agunſt the practice of the . that bail 
' © ſhould be required of bail. 

Reontra. It was never yet determined, that ſpecial bail is not requirable in 
an action of debt on a recogniſance of bail; but the reaſon of the 
caſe ſeems to require it, becauſe the recegniſance is directly for pay- 
ment of money, (viz-) To pay the debt if the judgment ſhould be 

| afticmed ; and | certainly it was never yet denied, that where an ac- 
tion of debt is brought on a bond for payment of money, but 
that ſpecial bail is always required ; and the reaſon is the ſame for 
| ſpecial bail in an action of debt upon à recogniſance againſt the 
bail, for ſuch recogniſance is a ſecurity for the payment of the 
condemnation-money, and a collateral undertaking, that it ſhall be 
paid upon the affirmance of the judgment; and the hail upon the 
recogniſance cannot be diſcharged, but upon payment of . money, 
for they cannot render the principal, becauſe ſuch render doth nat 

* P. 238, lie by the * bail upon a writ of error. 

„ Curia doubted; it e on e and praftſers not 
4 © agreeing, 4 
. «© Forteſcue and Ki Juſtices ſeemed of 0] pigiog, that frei 
« bail might be required ; and thought that in "abr upon a judg- 
ment ſpecial bail was always given. 

5 Frait On: J. rather i inc lined to think 10. Aer. 
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Sdipten verſus Hopton, 


—H IS was an action (4) if debt, 9 tam, Ge. brought by þ Dode for 
common informer, on the ſtatute 5 Ame, cap. 14. for 15 1. . 
as the plaintiff declared on two ſeveral counts, one for 10 J. froy the 
« for killing two partridges, the other for 5 J. for keeping an engine Same. 
1% deſtroy the game, not being qualified, &c. vintute fatutorum 
h nt; upon nil debet pleaded, the plaintiff had a verdict for 
51. only; and it was now. moved, that he might enter the verdict 
00 either of the counts, becauſe the defendant intended to move in 
"arreſt of judgment; for though he might not be qualified by the 
ſtatutes of this land to keep a gun, Ing if he is ban qualified by 
"Ons he is: not ſubject to this oper 
No he'may' be qualified law, as being huntſman to a noble- 
Wan, who, in coming up to the parliament, may kill a deer in any 
of the King's foreſts; and this he may do by the Foreſt- lau, which 
is pat of the law of this realm; and | for this reaſon the ener was 
2 to enter his rh es 


yy * 
+4; 1 A 22 a | 


1 ö 
— ——— AA — — — — 


4) 60 "This aftion is-g iven by the ſtatute (5) 8 Grorgii, by which i it is enafted, that where an (5) 8 Geo. 

: offeiice mall be er againſt any law for preſerving tile game, and he offender liable to cap. 19. 

re” penalty, 58 2 ab. ere 'A Jiltice, wb Ss ſue for it by an — now 26. 
eo. 2. c. 2. 


. R . 9 2 Geo. 3. 
n e ** a | C. 19, 


107-5 | i 
5 0 1 * Burges werſus Baches | 2 2 — 
in Irm. 


1 Gt 5 6 By articles made between the RY and the Si. 594. 

defendant or a horſe-match,- it was agreed, that the plaintiff be er- 
ſbould ride without whip ar flick, or other weapons, except boots meat was in 
and and in an action of covenant brought on theſe articles, PIE: * 

the plaintiff fer forth in his declaration, that he mounted the horſe besch was - * 
fine flagello & baculo vel aliis .armis, and did ride in forma pro *figned-in the 
Alla; upon the general iflue the plaintiff had a verdict; and now it Le. Rem, gh < 4 

uus mobel in arreſt of judgment, that this declaration was not pur- 1366. jor 
ſuanttothe articles of agreement, for that was to ride without <obep Str. 594. 

-or fliet, or * other weapons, in the diqunctive; and eo aan e * P. 239. 

is fine" flagells & baculo in the conjunttive. 
And this caſe was compared to ſome caſes which were adjud 

upon wagers in the late wars, (vis.) That the Exgliſb would beat 

the French without the help of the Germans or Duteb; and in an 

action brought for the money won, the plaintiff laid in his declara- 

tion, that the Engiiſb did beat the Freneb without 1 ma of the 

Germans agg the We and this was held ook 


Ws” 


— — 


, 


— 
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7 
5 Fern pad fo G05 Kh. 
4 Co). Es. It Was Gbjected on the other fide; that there js a caſe in * Cy, 
229. fl. 9. EA. Where the defendant was by agreement to pay ſo much money 
When ſuch a ſhip arrived in ſueh à port; and the declaration was, 
that the ſhip arrived ad portum, inſtead of in portu; and this waz 
moved in arreſt of judgment, but not allowed: which 1s very true, 

becauſe the propi6tition ad ſignifies at or in. 

3 It is true likewiſe, that deeds (as it was ſaid on the other ſide) 
W 7 ul Hut. to be favourably conſtrued ; and the reaſon is, becayſe they 
3 e are made by the conſent, of the parties; but it doth not follow from 
.. -./ thence, that deelafations ought to have a favourable conſtruction; 
or. the reaſon. is not the ſame, becauſe they charge the defendant in 
an adverſary manner, and are preſumed to be drawn by perſons of 
Tkill ; beſides deeds are taken moſt ſtrongly againſt the grantor, 

Co. 2 348. pl. 23. 
Beſides, the riding without ui and flick alters the whole ſenſe 
- of the articles, for he may ride without both, hut ſtill he may ride 
with one of them; therefore the Plaintiff” ſhould have laid in his 
declaration, that he rid without either. ; 
r % Nerbe contra. The averment is a good averment, wo would 
3 be ſo on a demurrer ; for the conſtruction muſt be fine flagello 
27 ne baculo, for fine is underſtood, and governs both the caſes : 
and though the agreement varies in exprefiion from the averment, 
N yet both in ſubſtance are the ſame. 
= - < 2d. The latter end of the ſentence, being Gagundllve ne alli 
1 '* armis, muſt refer to every precedent allegation, and ſo make the 
2 * whole disjunctive. 2 Bulſir. 293. 
1 3dly. If the abetment was inſufficient, yet it is.cured by the ver- 
- See dict; for otherwiſe the plaintiff eould never have a verdict; thero- 
1 e Cro. El. fore it muſt be intended, that this was proved at the tri ) 
4 wy. 5A and there _ ſeveral caſes to warrant” ſuch. Tenants yy to i 
5 Fein Une m dc 0103909) e e f 
oy — 2 Tudebitatus aſſumpſit was denen for money rectived.4 upon ac- 
= TOO v. count; after a verdiQ for the plaintiff, 'it was moved ef 
4 h judgment, that this action would not lie; but an action of account; 
1 9 Pl for if a man receives money to account, it is not to be demanded as 
44 duty rem him till he hath negleRed-or refufed to account; and 
3 this muſt be ſet forth in the declaration: but it was adjudged, that 
the declaration was helped by the verdict, and that it thall be in- 
tended. he refuſed to account, or bad done "netting to make bim 
7 an abſolute debtor. On”. 
Gris. If the terms of the ogrecment had not been 2 at the trial, 
* P. 240. che plaintiff could not have a verdict ; fo it muſt be intended that 
the agreement was ſufficiently proved; and there are ſeveral Cales 
wherein-it hath been adjudged, that where words may be taken in a 
F double ſenſe, the court, after a verdict, will always conſtruet them 
in that ſenſe which. may ſupport the verdict; now” here the: jury 
found, that the nga did ride flagella & baculo vel ais ar- 
4 mi 
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Term. Paſch: 70 een 5g. 


5 in which the disjunctive 585 in the latter part of the ſentence, 
lifies-the conjunctive ef, and disjoins that copulative ; fo that it 
al te oy taken in a e e yo 8 was given yy xbe 


, 
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8 Eaſt-India Company werſus Ellis 
1555 12 


FTER a [judgment by default for the plaintiff, and a writ: er Writ of in- 
quiry executed 


Inquiry brought, it was moved, that it might be executed be- feſore che 
Fre the Chief Juſtice, at the ſittings at Guildhall in London, the Chief Juſbee. 


e ring, brought for 20000 J. and a rule was made 3 


A 
a 


ho | 301 | 

% | 
2ast Sind+ ee werſus Smith. 
292 * 1. 770 


"HE oof Fa One F. S. was arreſted at the ſuit of the plaintiff? 2 
1 Hutchinſm, and Smith the defendant became bail to ide den. 
'heviff,for the appearance of the ſaid T. S. at the return of the | 
:4writz but before any farther proceedings, Hutchinſon died; yet his 
attorney took an aſſignment of the bail- bond, and proceeded to 
t and execution againſt the bail ; and now the court was 
moved to ſet aſide theſe proceedings as irregular; we. ag * 


being derem 2 the nen 9 7 were e 
fly SHE 01; 


299 20 14 937 At- Kas A. Daribarr, 

nf; dee 

Ups: maſter's report, ue eile appeared. to be as fol- 

et 89 N 2 
pps . was a beige in the King's Bench, Attachment 
charged in execution there at the ſuit: of one ' Pr/kington, and 1 4 

4 was turned over to the FHlert, and there likewiſe charged priſoner who 
in eechien at the ſuit of the * ſame- party; and on the [30h day 228 
- of: 2 January: laſt was taken in- Leiceſter Fields upon an eſcape-wvarrant warn. 
:Gignod: by: one of the Judges of B. R. and then he inſiſted on a'day- * P. 241. 
rule, but upon Jearch there was none for that day; thereupon, as 
the was carried through the Old Baihy towards MewgeFs, the een 
of the Fleet reſcued him. 575 


And now upon a motion for an attachoacat. agoiaſt them, and 


int Dunbar might be taken. out of the lar and.ſeot to Newgate; 


„iwas infiſted for him, that he being charged. in execution in the . rat 
Hier, could not be taken by.s an eee pe wn: ot, a 
1 2 s Bench. | 


* 


1 


np. 6. 


action was 
N a- 


;gainſt 


1 oy 
1 . * 
1 


Money paid 


of intereſt. 


„ An, ng 


Ser roman 


iin diſcharge 7 


2 ay. 
till diſcharged by law. 


At thi man 


oo Ret in Execution 
I, of the en . Flaw) 


80 that any Judge of the th ine the alien was brou * may 


grant an eſcape-warrant ; and a Judge of the Common Pleas may 
grant it, though the priſoner is turned over and een in execution 


in the King's Bench, and fo: Vice verſa. 


As to the entry of his name in the petition for a day-rule it ſigni- 
fies little unleſs it is read in court; therefore an attachment was 


and it was now moved in arreſt of 


might have been 


; nted (againſt thaſe who! reſcued Dunbarr, and a rule was made, 
2 e ba alex W jane eel ld 
P. 242. n re e Cloud Cloud vf Nicholſon. 
Two were E Ge 1 . r hone in 4 den ras in an 
_—- = „ action brought againſt one alone, the plaintiff had a verdict; 


judgment, that though this 
pleaded in abatement of the action, yet ſince it ap- 


| pears upon the face of the record in which the bond was entered, 
that the plaintiff, had no Fight agoiolt ons Fave; he cannot have 


| judgment 


The court were of opinion, thst it did not appear 


on the record, 


that the other figned, ſealed'or delivered this bond; but admitting 


it did appear that he bg ned and ſealed it, appear 
that be delivered it, it is the bond of the defendant alone, though 


yet if it doth not 


another is named ee wh wo: for it is W n ae 


5 "he tg 


x | "HE caſe, 


upon 


pen of a certain ſum of m 
part of the money, was paid; 


charge of the 


the maſter's N 


. 


ro 


A 


was as MO AOL . 
NA bond was dated in the year 1706, conditianed for 


and in the year 1709, 100%. 
by indorſement, reciting, - that 
there was 3 1 J. intereſt then due, it is expreſſed to be paid in diſ- 


principal; and now the queſtion was, Whether the 


ſl 2 ra dor, unll be taken to be part. of the 2 l the 
. 8 


: PS. 


erm. "Pak, 70 Georgi, 1724, 8 


paid; if it is, 8 fo much intereſt is diſcharged, "and. by con Y 
-\quence fo much continues part of the pal ſtill, for which in- 
tereſt muſt be paid; l if the 311. intereſt was not diſcharged, 

no intereſt would be due for it, becauſe i is originally intereſt, 
The court ſeemed to incline, that the 100 J. then paid ſhould be 
in diſcharge of the intereſt then oe and oy TO reſidue i in une - 


"_ mch of the principal. | 
. * Hawker vnſen Hinton. 1 5 TP. 242. 
* . f 'a 


PON a writ of error of a judgment i in the Common Pleas, Continuances 


A dee error aſſigned was, a variance between the original and 1. 5 enter- 
the  decaration, the one | being Jemimman, the other Jememman , ; 


"Five: | 
On w— other fide i it was ſaid, that the record was right; and Econtra. 


” 
2 1 
1 3 
TI 
. 
pe OOTY 


veing it, ſo it was, but it was of another number. roll. 
Then it was odjected, that the original was anno 7 Georgii, ad. 
. declaration was anno q, and no continuances entered between the 
one and the other. 
To Which it was anſwered, that the continuances might be entered 
at any 2 a0 that when entered the Plaintiff 18 intitled to his 
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be Wort One of opinion, that the attorney ought to be puniſhed Curia. 


, Sv —_ op a ſecond evord, but that the a muſt have his 3 1 
. e | Crowther verſus Wheat, TEEN 1 

| CEmRE + acias was brought againſt the bail, and their attorney 4 writ altered I 
| after it is 1 

| demanded oe of the-writ, and ſaw many by HA and interlinea- ſealed, this is 4 
tions in it, and for that reaſon he did not make any defence, but a great miſ. 4 

_ now. moved the court, that all the proceedings thereon might be been. .> 
qualhed, | 1 
The court: was of opinion, that this was no ground to quaſh the Cori _— 

See 6 Mod. 4 

proceeding s, for if any alteration was made in a thing immaterial, 30. = 
GS the Val * the .wwrit, there is no harm done; and if in any 5 I 
thing material before the urit as ſealed, yet that will not vitiate f;; 43 

ſo. the court would not quaſh it, or any proceedings thereon, but E 
faid, if the motion had been made again the cler who faſed it. 4 
nd it appeared to be done after the wirit was ſealed, it is A miſde- 25 3 

A 1 6 a 3 | 140 0 | 4 

Anonymus. 1 

3 4 
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Where the | N ag von of debt ail the ww the cafe was thus : ap. 2 


Rane u mot 1 J. A. by his laſt will and teſtament. made B. his executor, and 


gative'admi- died; the executor proved the will before the commiſſary of the 
jo ne Frog biſhop of Litchfield, and as executor of A. brought an action againſt 


| „ N u C. and obtained a verdict and judgment, and thereupon C. was taken 


* 


that dioceſe in execution upon a Ca. ſa. and committed, and afterwards eſcaped. 
| | "Then B. the executor died inteſtdte, and D. took out adminiſtra- 
entered. tion cum teſtamento. annexato de un non of 4 in the dioceſe of 
"Litchfield, and brought this action of debt againſt the ſheriff for this 
j E who. Jed. for that the judgment being the foundation 
of this action, and that being entered in 225 the plaintiff 
could have no right to it by virtue of an adminiſtration taken in the 
. dioceſe. of Litchfield, which as to this demand. Was void, for he 

ought to have a Ly adminiſtration. 


- Econtrs: | | plaintiff inlited, chat this aRtion, would 


lie for two reaſons: , © 
(1,)-Firſt,_ becauſe chi ene which was in the dioceſe of Litch- 
Feld was the principal and immediate cauſe of the action, and the 
judgment ſet forth in the declaration was only an inducement to it. 
(2.) The other teaſon was, that it was not in the power of the 
executor to alter the condition of his teſtator, ſo as to 1 the ad- 
miniſtrator to take out a prerogative. admini lation; for he took it 
cum telamenita -@rinexato ; ſo he ſhould have it in the ſame condition 
it was in at the death of the teſtator; and o obe of the barons \ was of 
that opinion. 
But three of the barons, of which the chief baron was.one, were 
e opinion, that the plaintiff could not maintain this action without 
taking out a prerogative adminiſtration, or an admigiſtration where 
_ the judgment was entered, and that was in the dioceſe of London ; 
that it -Was abſolutely neceſfity he mult take out adminiſtration 


ps "ſomewhere, and that there could be no inconveniency in taking out 


- Cro. Bliz. adminiftfation” above, according to the caſe in Cro, Eli. where it 


(8) 1 Vern. 


% H. 25, was held, that a man dying in one dioceſe, and having a bond in 


| another dioceſe: in ſoch cafe there muſt be AT te ive . 
P. 24 5. tion, ' becauſe the debt doth not follow the is a debt 

where the bond is at the time of the cent of the * 9 
(a) Selk. 40. Bo in (a) Salteli it was held, that adminiſtration granted by the 
112 Cs archdeacon ef Dorſet could be no title to a judgment in any of the 
"rage pe courts. at Weſtminſter; it is true, Aa will of a perſonal eftate*which 
6 Mod. 136, my in a foreign country, and none in England, may be (3) proved 


397 June that ak where the eſtate is, and my not be ee here. 
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® It was de- 


Re TEL Os 22 Burridge: 5115 941 Wedneſday, 19 bas.” 8 1006s 
Rile & court was, made by conſent, that, the ſheriff FT ag bt 
; county of Devon. ſhould bring the Pc olders book before the Special 7 


aſter” of the office, and t that he ſhould: return forty-eight men, * . 


| NE 

15 That the maſter ſhould ap 55 the twenty-four remaining to be ? * N. 

Roe) by the ſheriff to try 1 iſſue, joined between the parties. ns. N 
*Fhis 955 was made by conſent, and afterwards when the parties Andr. 52. 

ittenged the maſter, the defendant ſtruck out ſome hundreders, and Nute 186. 

af the trial he challenged the array for want of hundredors ; and the 

Judge of afliſe Allowed the challenge, and directed, that the plain- 

tio, the action might take what remedy. be could by law. 

1781 "I it was now moved for an attachment againſt the de- 

e bor that this challenge to the array was a each of the 


court, and a contem t therec 


2 And. it was argued for him, that his et entring jato. this 9 did For the te 


ot take from him the liberty of challenging the jury; if it did, jt ſendant. 


| uſt _ be. by implication, which could never be a good foundation 
69 or ah, Attachment; for the cauſe. to iſſue out an attachment ſhould 


as 7 as the cauſe to warrant a . and "ROY Was never 


Halle 


quod 


95 
152 5 as in en 
10 5 . 2 uf Tr po 7 7 and Lang are, other - 
ful les where it was infiſted, ON ut denied, as in the caſe 0 "The King 
| 55 Kiffin, 2 alt abe 29 Car. a. a rule was made (as in t | caſe for A Lage . 
ſtriking 2 ſpecial jury ;. and Jones Attorney General moved, that it“ 
might het 1 ed A the 10 Khan, hob of the parties ſhould be at gk. 
hs to eg 5 e the array; but it was deni ber tatam curiam; 
it could. not granted but by conſent; and it was not at that 
tis pretended, that * this was pled in the rule, for if i it had, ** P. 246. 
| PIES. not: ave moved the court, that. it might be expreſiled... 
Tn the caſe of The King verſus Sherard, anno 1 Georgi, theſe words 
were added to the like * by, conſent of both parties, quod 2 
advantagium Fete, pro defettu hungredar... 2 . Ro e 
ut admitting this was implied by the rule, yet the fendant 1 
cannot de Gai to be guilty of a contempt. for challenging the. 3 r 
far tis; T0 more than an inadvertency, or a miſtake of 
. Now the different way of drawin up 9 rules, 1 that OTE 
there e muſt be an expreſs' conſent of 
* otherwiſe \ no attachmeat will lie for challenging, neither. will 
conſent take away any legal objection the party hath to challenge ; 40 
ä * if ſuch A rule W in the Principal * would ſerve, what ke 
reaſon 


— 


1 


that each of the Fo rties ſhould, be at liberty to ſtrike out twelve, challenge. 


nearing of the rule, Ne 


the parties not to challeng 1 ” : 
bk”. 


5 — IT = 
1 Ter im. Pal cn. i. 10 Ge 0 
| rexlon, ean be given Le OR conſent ould — putin dn. many 
| rules . 9 s 30> 53 1-13. 3 O08. 338 <f 133. 7) 
Beſides, this hath received judgm ent already, for the ry 
ged at 3 aſſiſes, and pleaded. in bar to- this challenge, 
eme and t eidefendantidemurred to itę and the plaintiff joined in de- 
-murrer ; and when the judge came to town, he gave judgment for 
the defendant; at which the chief juſtice ſeemed: to be ſurprized, 
| that a judge ſhould: give judgment after he came to town; but 
a the counſel for the — faid he might, when it was by the coh- 
ſent of the parties; as where a verdict is found, and the judg takes 
time to conſider what judgment to pronounce, or what fine to ſet; 
and for theſe reaſons it was infiſted, that no attachment ſhould go. 
It was -infiſted* for the attachment, that this challenge was a 
conte ms to the court, and a breach of their rule, for that was, that 
the maſter ſhould appoint-twenty+four to be returned by the ſheriff to 
uu the ie now. this: challenge ie the array deſtroyed this rule, for 
At was e of the whole return, like a rule of court or bond 
do ſtand ard 3 yet if the party retracts the ſubmiſſion, it is a 
1 breach 9 doch ch el and a forfeiture of the bond, both which are 
implied in the ſubmiſſion, for qui adimit medium Agſtruit finem. 
| The defendant might hays who a challenge to the, polls, but he 
knew that would be ſopplied by talen; therefore to make all 
ſute, and to prevent the trial, he Thou a challeoge to the array for 
P. 247. want of hundredors,.,and this with an ait of infolence, after be 
had been ſummoned to appear before the chief jaſtice of this court, 
and had his opinion,” tht he (the defendant). any not ſtrike out 
all the hundredors; for en, reaſons it was inſiſted, abe a. 
3 tachment might iſſue. ente 2 GIRo 780 Wm 
dai The court was of opinion, that- the denden ves guilty. of. a 
premeditated, contempt, becauſe his challenge drawn up in form, 
and arraigned at the a iſes, ſhews his defign was to put off the trial. 
As to the rule. made in this caſe, it may be without the. conſent 
| 1 the parties, as well where the trial if by vi privs as at bar, and 
that likewiſe, in criminal caſes as well as: civil, and without any 
infringement of the liberty of the ſubject, but rather for the ſake of 
"Juſtice; and, to, preſerve their liberties ; and if ſuch challenges are 
good, theſe: rules would be avoided and made uſeleſs, which is a 
contempt of this court; and the caſe cited between The King and 
| Vn, to new, that the party may. challenge, if tis not oy | 
600 They di. prohibited in the rule, is (a) wrong; for though tis not expre 
2 yet if it be neceſſarily implied, the power of challenging is taken 


N = caſe 


wrong reſol- away; for otherwiſe theſe rules would be to ane purpoſe. 2 


ved, but that 
it did not proben Gh ic wid cited for: they agreed thit if it was hot „It was implied.” 
' + Juſt ſaid that batitwo preceddents had been quoted, Le e . — - 
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3 that the iſſue ſhall be per ref Fa- 
nun} bun challenging the urruy is us much as t& ſay, it fall not 
be tried by that ju — * and that the ſheriff ought not te return them, 
hen he was bou 

No as the court — a power to inforce obedience” to their 
Gen rules tis but reaſonable they ſhould puniſh thoſe who brake | 
ens fe the rule was made abſolute for an attachment. 
Halfter wards the defendant Burridge gave bail on the chnet, 
and Mry Crews, who was his attorney and under-ſheriff, was one of 
the bail; then the ' proſecutor moved, that the high-ſheriff might 
won the jury to try this cauſe, becauſe the under-ſheriff, who 
bath weed brevium, was attorney in the cauſe and bail on the 
attaghment; and a motion was made for a ſpecial jury; and a 
queſtiowbeing put, Whether that could be granted without the 
conſent of the Ban the maſter of the office was ordered to ſearch 
for 
were ſeveral precedents for ſpecial juries upon trials for nf prius, 
without the conſent of * the parties; but that in the laſt thirty ties 


denied. ' 
To which the Chief Jute anſwered; that if che court could once 
am motions for ſpecial juries, without the conſent of the parties, 
te oauſes at the aſſiſes, as it appears by the ptecedents they 
might; it was diſcretionary in the court, whether to grant ſuch 
motions, or not; for though it was often denied, it cannot be in- 
ferred: from thence but that the court ay! ſeil do 5 where it fees 
reaſonable for them ſo to do. 
But all the other three e were of woche opinion, beckute 
the ſheriff is the proper officer to return juries; and if there is no 
legal exception againſt him, the court cannot flip him, and order 
agother'toftcike a ſpecial jury, without the conſent of the parties, 
to try an iſſue at the ale; but if there is any lawful objection 
againſt him, and it to be ſo upon affidavit made, then a 
ſpecial jury may be ſtruck by the maſter of the office, without the 
Sonſent of the parties; now, all that was ſhewn in this caſe, why 
there auld be a ſpecial jury, was, that the defendant made affida- 
that he feared he could not have a fair trial without ſuch a 
24 it was offered as a reaſon why there ſhould be a ſpecial 
to try this cauſe at the next alles, n ſoch a N we 
requilite to try it at the laſt aſſiſes. 
n ee of the | Judges were of opinion; chat a ſpecial jury 
_ might be granted to try a cauſe ar bar without the c cl jr - 
Parties, but never at the mf prius, unleſs very good cauſe 


o ines the, hi 


is the proper officer to return juries, and al, det 416] 


_ the court would not vary from him without the conſent of the par- 
13 a”; , "FE 5 | ties; 


"Pp 


the rule to return thoſe,” and ns other. 


and that the cauſe now, ſhewed was not ſufficient; there- 13 


ts; and he reported, that above thirty years ago there 2 — 


ſent of par- | 
years there were ſeveral re made for” that purpoſe, but always * P, 248. 


T% 


there is no_imputation againſt him (as there was not in this cafe: boo, 


Term Each e Gedorgh, 12 4. 


„6 „„ ro Gong es - 4449 3 


tigs.;; fo. e was, ordered to fetutn this jury 3, and in the, fame term 
there was another, motion for a den de, in als (between. Good. 
right and Ai; and and dhe like xu . dach ni ealtiomon'; ol; 1 
| IDW Nn ner n 4% 17 N 
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AN a 


 Anonymus, ba 


Ta ſeflions of ger and.'ferminer held at the Oi Baily = 

April laſt, this caſe happened, (viz.) A looſe and idle pe 
G was apprehended at Southampton, and being brought N a 
juſtice of peace, a filver tankard was “ found in his poſſeſſion, and 
P. 249. he giving no ſatisfactory account, how he came by it, — the juſtice 
ſuſpecting he ſtole it, committed him to priſon; and being brought 
by habeas corpus to Newgate, he was indicted for ſtealing a filver 
tankard, value 10 J. of the goods and chattels of a perſon unknown, 
and at the trial the proſecutor offered to give evidence, that this 
vas a looſe and diſorderly perſon, and therefore it muſt be preſumed 
that he could have no property in the tankard, but that he ſtole it. 
| 160. .Joſt. But. Baron Gilbert, who was then in court, ſaid, that though an- 
Pate wad, 14 indictment might be good for ſtealing the goods cujuſdam guoli, yet 
vever convict a property muſt be proved in ſome body at the trial, otherwiſe it 
any perſon for ſnall be preſumed that the property was in the priſoner, by his 


* pleading Not guilty to the indictment; for a man ſhall not be loved 


_ dam igroti, guilty of felony, and banged. vpn preſumptiou. 


merely be 


cauſe he would not give an account bow be cane by them, unleſs there wette due proof EY that a eh 
vas committed of theſe goods, 2 Hale's Hilt, Fl. Cr. . 
| | $74 * 2. AQUNAF: 213-11 ao 97 
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n Dian ott nao. Oughton: 
PH c. a. ze. pt Her 232. ＋ 71 $ 
11 PON a-caſe ſtated, and referred out of the Chaneery for the 
33 judgment of this court, it was thus: 
"Power to /. Sir Edward Baggot (che father of the plaintiff): 26pon by 
-make i marrage with his wife, the plaintiff's mother, in conſideration of 
 martiage ſet- that marriage, and of a conſiderable ſum of money which be was 
_ - tlement. to have with ber as a- marriage portion, which could not be raiſed 
| otherwiſe than by ſelling her father's eſtate; and the being the only 
child of the family; and for that reaſon, Sir Edward being un- 
willing the eſtate ſhould be ſold, it was agreed by indenture between 
them, that a fine ſhould be $eview of the lands, and the uſes thereof 
declared to Sir Edieard for liſe, then to the uſe of his wife for life, 
remainder to the plaintiff in tail, c. reverſion in fee to the Lady 
Buggott, in which ſettlement there was à proviſo; that the Lady 
 Baggott (hovld have power to charge the whole eſtate with the pay- 
ment of 500 J. to any perſon to hom the ſhould gioe the fame; 


ad with 4 Krther poren that wy 2 K who 'thould: e 
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ſeilecl of che lands By viftue of this ſettlement, migbt make à leaſe 
de desſes for three lives, or for twenty-Ohe years, full or any part 
of the premiſſes in the indenturè or fine com priſed at ſuch yearly 


. 


rents; or more, as the ſame were then let at. 


in remainder for life, entered; and afterwards married Sir Adolphus 
| Oughton (the now defendant) and then made a leaſe to him of the 
- cipital*-mefſuage for twenty-one years, but reſerved no rent, and 

about 4 month afterwards ſhe died; and the ſingle queſtion now 
before'the court for their opinion was, s © 
Whether this was a good leaſe ? 145 8 1 
Aud it was argued for the plaintiff, that it was not, becauſe this 
cap meſſuage being never yet let, by conſequence there was no 
teh reſerved at the time of making this ſettlement, therefore this 

potyer can never be purſued, and for this the Lord * Mount joy's caſe'® 5 Rep 3. 
was cited as an authority in point, which was thus? An 
n Tenant in tail, with a power to make leaſes, Gc. reſerving 
the antient rent, made a leaſe of two diſtinct farms, reſerving the 
atitient rents out of both the farms in one entire ſum: this was ad- ä 
jacged a new rent, and not the old accuſtomed rent; and that if 
he referve a leſs ſum than the accuſtomed rent, the leaſe is void. 
So in +" Fitzwilliams's caſe it was reſolved, that powers by # 6 Rep. zz. 
Which the intereſt of ſtrangers ſhall be charged, miſt be taken 
strictly, as a power to make - leaſes for 21 years; he who hath 

ſoch a power cannot make a leaſe for 21 years to commence in 

oo. ee D „ 3; Jild ae n 

The power in the principal caſe reſerved to make leaſes was in- 
_ tended for the benefit of the family, (viz.) To make. leaſes of fuch , Cs tos 
lands which had been? actually, antiently; and uſually let; and! Rel. Ren 
though it was indefinitely. to- make leaſes of all, or any part of the 375. 


* 


. 
: > 


ſtrained in the latter part of the ſentence. to ſuch leaſes, where the; Rep 154. 
yearly, rents,” or more, were reſerved, as the. ſame were let at when 721 £75 
the etthement was made 3 and the authorities ia the * margin were tt. Nep. 


9 F F 1 


reſtrained by particular and ſubſequent words in the ſame clauſe. 20 
At is true, this Lady had an intereſt coupled with her power, but Shower 150, 

her jnteteſt in reſpect to any charge to affect the remainder- man is — 

intire ly void ; for this leaſe, as to him, muſt ariſe out of her power, 
and. is no more than if made by an attorney; now, ſuppoſing ſhe 

ha made a leaſe of lands not in poſſeſſion, ſuch: leaſe would have 
been ahſolutely void, neither ſhall a leaſe, without, rent reſerved, 


- Beſides, Sir Walter Baggott (the now plaintiff) is a purchaſer 
of ehis eſtate under the ſaid ſettlement, and is heit at law both to 
5 n and the Lady, to whom this power was reſerved 409, | 
o N | e 


* Sir Edward Baggott died, and the Lady Baggott being the next“ P. 2 50. 


premiſſes compriſed in the indenture of fine, yet theſe words are re- 23. . Rep. 


cited, to prove that general words in a deed are to be qualified and Jones 22, 
3 Lev. 274. 6 


be good to charge the plaintiff, who is the remainder- man. bs Ws P. 2 5 1. 


1 


Ferm..iPaſohiNro:Gedorgh, n 
'* * yy. , all, powers. ginen-40 | tenants for life. {bould: bebe ict canſtruey, 
458. © * [| hecauſethey.make the eſtate to continue as a charge-on:thoſe>in-rp- 
1 Roll. 12. Mainder g therefore. the words, (uia-) Tomoke-eaſes; &c. a 5 


Palm. 104. 
A Near rent, or mare, as the ſame: were then; ler, muſt reſtrain this 
Ar power io wake leaſes only: of ſuch lands ach were let at that 


5 OE. FR 4G UNE allo 
Econtra. 458, the ber fide it was argyed for the defendanty that this:was 
43 good leaſe, and well warranted by the power, which is for the 
tenant. in poſſeſſion to make leaſes we: all or any part of the lands 
compriſed in the indenture or ſine, G. ee thts 3501 

Now, if the power had reſted eng this leaſe had. been certainly 

[5 and nothing could be objected to make it otherwiſe ;/ but it 

h been ſaid, that the ſubſequent words, (via.) To make leaſes at 

fuch \yearly rents as the ſame were let at that time, reſtrains this 

Power to lands which were then let, and this capital meſſuage being 

never let, this power could never extend to it. 

But theſe ſuhſequent words are only explanatory of the farſt part 

of the ſentence, 25 That the lands uſually let may be leaſed at 

the uſual rent; now, by the firſt part of the proviſe, the tenant in 

poſſeſſion had power to malce leaſes of all or any part of the lands 
compriſed in the ſettlement and the ſubſequent part of the claufe 

ſhall not control that power, without negative words, and there are 

.no ſuch words in this caſe. it vicky l Ti 3 

Beſides, this power is reſerved to the Lady Baggott, wha had 

the inheritance of theſe lands, and from whom all the eſtates in the 
ſettlement-moved ; and it is not a power ſuperadded to the eſtate of 

est. 3e. 4 third perſon, ſo ſhould have a * very favourable conſtruction. 
As to the Lord Mountjoy's caſe, there are ſome points reſolved, 

which have fince been denied to be law; and in 2 Roll. Abr. 262. 

+ 1Vent.294. there is a contrary reſolution, but the caſe of + Valter verſus 
2 Lev: 150. JYakeman is full in point, . It was a conveyance of lands and a 

| refory, to the uſe of T. F. for life, with a power to make a leaſe 
P. 252. the premiſſes, or of any part thereof, ſo. as 5 5. rent was. * re- 
e ferved-far every acre of land; the tenant for life made a leaſe of 
the reftary, reſerving a rent; now. this not being land, but conſiſt- 

ing in tithes; the queſtion Was, whether this leaſe was warranted 

by that power; and adjudged that it was, becauſe the reſtrictive 

clauſe was in the affirmative, and ſhall not refrain the general words 

in the preceding part of the ſentence; it is true, the Lord Chief 

paſs Hale ſaid, that if this had been res integra, he ſhould have 

n of another opinion. 

Now, as. to the conſtruction of powers, it is various, according 
e intent of thoſe by whom. they were created, for ſometimes 
2 are conſttued liberally, and ſometimes very Ariiy; but the 
wer in * re caſe being reſerved to her who had the in- 
ae Of the eſtate. e before the ſeulement was made, is 

258 * 


= 


Term. Pafch;)co:Georgli, 272 "if 4 

| er her od Jochiblon and Where the exerition ef ſdel a 9 * 3 
2 , er is 4 to the intention of the donor, and conſiſtent with 4 1 
bis will at the time it was created, it muſt have a very liberal and 11 KO 
favourable conſtruction; and*this'was the concurrent opinion of the = bs. A 
voburt of Chancery in the laſt term, aſſiſted by the Maſter" of the 5 4 
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Rolls, and 4 Baron Gilbert apd e in the caſe af the Lord and I 
og '0 which it Was anſwered; that 4t is not iltdriab-wheihes the : | N 3 
zeſftate» moved from the Lady Baggett, as being her inheritance be- 4 
Fore this ſettlement was made, becauſe the court will judge of this 1 


wer as it appears upon the ace of that ſettlement. 1 
Ae is true, there are no negative words ſimply in the Jens Ei, 4 


part of this clauſe to control the power given in the precedent | 
put there are reſtrictive words, which imply a negative, and re 1 


e tenant from overcharging the reverſioner. 
It is to be obſerved, that the Lord Chref er, Vaughan, i in de 
1hvering the: opinion of the court in a caſe a by him, ſaid, * 'Vaugh. 55. 
hat where power is given to make leaſes * nds for twenty-one 
years} reſerving the rents which were thereon reſerved at the time 
ot the mak ing the deed, that in ſuch caſe the lands demiſable by 
hat power, muſt be lands then in leaſe on which ſome rent is re- 
ſervodiʒ and the court was unanimous of dee opinion for the Plain- 

tiff in this caſe. t oor nes 7; | 
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WN a FER Sie in e jeAment, the dase v was 08 "0 
fs; by Rovenſeraft being ſeiſed in fee of lands, 83 in th 
deviſe wichot I 1 Pariſh. of Hawarden.in the county of Flint, did by his laſt. wil 
| the word deviſe the ſame upto, Dorothy his wife for life; and farther, he 
—_— deviſed 40 his aid wife the ſam. of. 500 J. to bo raiſed by her, or by 
viſees take an her enechtore, Bec by ſale of timber-trees,, or by ſale of any part of 
eſtate for life the lands, or by Hoping, Goking, getting, and ſale of coals oh. the 
bone contin- premiſſes, Ac. at Her choice, or at the election of her executors ; 
ders, Ke. and that if his fad. wife ſhould die before the ſaid ſum of 500 / | 
3 Dan. Abr. was raiſed, then he gave ber power, either by deed or will, in her 
Fa. . Abe, 9 8 5 to appoint any perſon to raiſe the ſame after ber ac, 
+ pl a8 anner as: orefaid ; but if either of bis liſters, Anne Lunsford, 
Rep. c 2 orotby Evatt, or the truſtees named i in, his, will, ſhall pa bay unto 


then 


Where a man 
may have a 
fee ſimple by 


Fort 
x 598. his ſaid wife, or to her executors, &c. the faid ſum of 500 


Fitzgib. 7. the power of ſelling timber, Sc. ſhall c Mfr — 
12 4 in And after the deceaſe of his aid wife, deviſed the fig lands 


Andr. 339. to Francis Bramflon,. Aerjeant, at law. Charles Nott and Edward 
Poſt: 332. Parry, and to the ſurvivor * and ſurvivors of them, (ſubje& to the 
ay to thei ailing the 509 J) upon truſt for his ſaid-fiſters, equally between 
heirs. them during therr lives, without committing any 2 and that if 
: they happen to die leaving iſſue or iſſues of their bodies, then in truſt, 
that the mother's, ſbare' ſhall be for ſuch iſſue or iſſues, or elſe in 
P. 254.* rruſt for the | ſurvivor er. ſurvivers of them, and their reſpective 
+ This makes iſſue or iſſues; 0 apd that if +. both bis ſaid lers ſhall: die ben 
2323 Me, or baying iſſue, ſuch, iſſue ſhall die without iſſue, then the 
aid truſtees | all a and be entruſted for Jobn Sui ft, nth 


. males of. his his b 7 want of en iſſu then in 


venſcroft heirs males of bis b ay, Wi 15 
C £4) 
ee 2 i in I ene: 
O ani me 1 85 Ea . 1921 Eh 11 435 4 1 17 ads 
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Term. S. Erin. 10 Georgii, 1725. 
Fa '2 bey fiod, that Thomas Ravenſcroft died ſeiſed of the — 
lthöut iffue, and that Dorothy his widow ſurvived and entered, 
and died feiſed; that after her death Anne Lunsford, and Dorothy 
Evatt entered and were ſeiſed, and that Anne Lunsford died, never 
Having any iſſue, and that Dorothy Evatt ſurvived; and that after 
"the death of the ſaid Ann, ſhe entered on the whole, a and was there- 
of ſeiſed, aft levied a fine at the grund ons in Flintſhire, anno 
4 Fac. 2. of the premiſſes, by the name of four meſſuages, &c. and 
declared the ofes thereof to Thomas Williams and his heirs, until a 
common recovery. ſhould” be bad, Gt. and that in the ſame year 
"x common recovery was ſuffered in the faid court, and the uſes 
thereof declared to the ſaid Dorothy. Evatt, her heirs and affigns 
| They farther find, that the ſaid Dorothy Evatt was heir at law 
to the teſtator, and that John Swift was dead without iſſue. 

That Ravenſcroft Gifford, anno 1693, and in the life-time of the 
fai Derathy Evatt and aun Swift, went beyond ſea; and there, 
| tinned t wetity-ſix years, until the Year 1719, that the ſaid Fran- 

2 Bramiſtan and Charles Nett died ib the life- time of Eduard Par- 

that the ſaid Dorotby Evatt died anne 1698, wWirbout iſſue, and 
| EUR ſhe never had any iſſue of her body; that the faid Ravens- 
c. G 3 gore was ſciſed; and being 40 Cifed, he demiſed li 
the. lands to William Shaw,. the plaintiff, pea "Georgit, ſor even 

by.victue ol which demiſe he entered and was fled, un- 
til. Wh Was cjeacd. by: the defendant, 1190 ſo they make a general 
x Wen, 2 | * 1 


— 


4089955 0 Wales, whete judgment was given fot tlie e Fad 3 
ee for the plaitulf made theſe queſtions: * 9 5 


5 60. J What eſtate » ae took by this wilt? YAY? eſtate 2 
he two filters had? (i. e.) whether they n 
I * * 12 5 Took an Eſtate for life in common, or an eſtate- tail. * P. 2 65. 4 
; 525 * Whether judgment ought to be given for the plaintiff Dr 
9 * no e en een limited Hi the wr to the gz a. al 


. 4 
ti 344 


= 4 ” . 7 4 


(241; 


2 . as to we firſt point it was 1 cat the lte had 4 | 4 * 
«fi ple, tho the deviſe: was not expreſly to them anti their heirs; ; 

| ſhould have à leſs eſtate it would not ſu pport the D 

ere-afterwards limited in this will, ſo that, ey intent of the a 
ſtator. would not be compleated, becauſe the ſeveral deviſes af- | 
paw ade; wut ariſe out of the eſtate deviſed td them. 
15 N in feoffmenta or Srants, the word beers is. Vene 

to raiſe a e yet it is otherwiſe in wills, for there au words whic Y 

__ hew'that; the teſtator intended to paſs a fee, will be ſufficient to 


i it ſo; as for inſtance a deviſe of lands to 7. S. for ever ; 
. | Shs | N ſo 


{This & | coins age ihe! court by bot ene fee een 4. 9 A4. 


. 


** A at 
— — — — 


e Te —— 10 (Ge org 11; 


(e) Willock v. ſoa (c) deviſe of lands to his-wife for life, — in his eldeſt 
Hammond, om, Ping io his brothers and fiſters 40 %. a- piece; here was no 
204 pl. 39. eta devied to the eldeſt fon, but the word paying made it a fee- 


, bm 
: zan paying 31 per annum to his brother; this 
was adjudged a fee-ſimple i ba the fon, becauſe the charge to his bro- 
ther might ſurvive and continue after the death of the deviſee ; and 
4 ſo it is in all caſes where the w 27 ng is collateral, (i. e.) where 
220 Rep. it is not ſaid out of the (5) profits wa land; ſo a deviſe of all his 
"80.8.C. real eftate a fee, becauſe the word eſtate being genus generali/- 
Any oh num, comprehends the whole, both real and perſonal ; and the 
Ti 378. pi. words (c) All my eftate, are a deſcription of the fee; ſo a deviſe of 
29. 6. , % bis lands of mberitance, if the ay" will Tomy ; it was ial 
8. . * chat a (d) fee paſſed. 


| Counteſs of 
— The Duke of Bolton, Salk. 2: 36. pl. i 2 Ld, Raym. 968. Fa. Caf. Abr. m pl. 17. 
8. C. cited in 2 Wil. Rep. 5 24. by Jekyll Maſter of the Rolls, as a reſolution given on tion, 
in which Lord Chan. Cowper, when of counſel, diſcouraged a writ of error in parliament. 94 C. cited 24 


Talbot Chan, Caf. temp. Talb. 162. een (4) Whitlock v. _—_— >< 
207. * Rol. Abr. 835. 8. C. 1 


80 hen the _ Gi in fee, and Jeviſed. — * fo 
our s of the parti * ever; and all his s to his wife 
((e) Smith v. Eee i "ty 72 * ; adjudged, that (e) Ma had a 
Tran 683. fee-fimple, becauſe ſhe took the lands with a perpetual Charge. | 
| 5 
So id the principal caſe it plainly i am that the teftaror in- 
P. 2 56. tended the truſts appointed in his will cheuld be ſu * and 
jf that cannot be done but by an eſtate. in fee, the truſtees, muſt ne- 
\coffarily have fuch an. eftate; and if they took a fce-fimmple,! then the 
truſts are executed by the ſtatute of ales and then Rovenſcraft Gif- 
ford (the leſſor of the plaintiff) had an eftate-tail executed in him. 
(2.) The ſecond and the chief queſtion was, what eſtate. the 
ſiſters took by this will; and as to that point it was argued, that 
they took an eſtate for l 92 only, with contingent rematnders in tl to 
ther 1/ſues, and that it was the intention of the teſtatot, that they 
ſhould have no larger an eſtate, becauſe of that reſtriction in his 
will, from committing uaſie, and an expreſs power of diggiag coal; 
both which would hes been implied if he had intended them an 
eſtate-tai) ; therefore theſe things are a ſufficient indication of his 
intent to give them an eſtate fot 19 on | 
As to that-clauſe, . If either of them die having «love. o ifs 
of their bodies, then i in truſt, that the mother's thare.ſhall be for ſuch 
iiſſue or iflues, or r elſe in truft for the furvevor or ſurvivors of them; 
this is a joint N to the iſſue, upon a contingency; for other- 
weile the word ſurvivors would be inconſiſtent,” becauſe-there: were 
bot two ſiſters, for there could be no ſurvivors bet ven W. 
It is troe, if the deviſe had been to them for Jafe,: and e 
death t WI e oy 12 have been an as for in- 
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r to Corned fs li amd Ae d deccaſe, no FE. 


A iſſa af his body z this was adjudged an eſtate- tai. Vols, | 


2 yy A. deviſe to his uncle for life, without impeachment of Waſte, LodJingron | 
fee de hall ue male, then to uch iſſue male and his heirs for ever, 1 4s. 


2 Lev. 58. 


: caſe of Loddington verſus Kime is in point, which was 3 Lev, 434. 


ans le die Without 1/Jue male, then to his nephew in fee; this was ad- 10 4 


Hudgedd an eſtate for life in the uncle; for if the teftator had intended 2 St 8or. 


Fitzgib. 15, 
wafte z and the inheritance being veſt- 21. 


A te-tall, it had been impertinent to have added theſe words 10 Mod. 403. 


(vic. ) ithout impeachment of 


ed in abe ius male and bis heirs, theſe words his heirs, make it cer- Forteſc. Rep. 


what iſſue male was intended; then the ſubſequent clauſe, 7. 74 
Fu,) If be die without iſue, muſt be conſtrued to relate to what 
went before, (via.) If he die without ſuch iflue then living, who might 
make the inheritance as before directed by the will, for otherwiſe 
hoſe Words would make an eſtate-tail by implication, to deſtroy 
ez 
in this caſe the will being, that if both bis fifters dit without iſſue, 
it N intended 7 Mer then living, and capable of taking the in- 

- * 

Beides, all the deviſes over bein g erprelly! in tail, ſhew, that the | 
ie intended only an eſtate for 15 to his ſiſters. 

(49 As to the third p6int,. whether judgment ſhould be given 
"for the plaintiff for a mibiety, if the court ſhould be of opinion, that 
bare had an eſtate:tail ;_ it was acgned that it ſhall, becauſe the 
"ſti Beibg tenants in common, in ſuch caſe, after the death of 
either of them without iſſue, the remainder takes place immediately 


— to her moiety, and tbe word Jururors muſt relate to 


FOE the other fide, the fr point was agreed, that the troftees conn 
to at eſtate in fee for the ad befote-mentioned ; ſo it was 
chiefly argued upon the ſecond point, (viz,) That the ſiſters took 

tare Arya with ctoſs fen aß to their iſſue, which may be in- 
ret Kom theſe words, (z.) F either of my. lier happen to die 
debating e or cue of their. bodies, and if batb, die ws as, 

thei in truſt for Rovenſcrgſt Gifford, Ge. | 
Now it is certain, that the word iſſue is as effedtual to create an 


_ eſtaze of inheritance, as the words beirs. of the bech; it is men- 


tiondck in ſeveral Ratutes, 
at, inthe ſtatute of * wills 


particularly i in the ſtatute 45 dons,” &c, | 
3 ſo as to the veſting and continuing, of · 32 H. 8. 


| eltates, it is the ſame, and as effeQuual | C7 "the words heirs of the body ; 


am it ig more five than a deviſe'to one for J1 fe, and after 1 
his'Geccefe in bis cbildr, which was f Wild's caſe ; it is tcue, in 4 Rep. 16. 


| that cafe it was held an eftate for I life in the deviſce, becauſe he had Moor 397. 


© nd a'daughtet' then Boing; but if there had, been none the 
nis would Have been 1 eſtare-tail; and {@ it muſt thep 12 


e, and for the ſame reafon, (viz.) Becauſe the ſiſters neyer 


iſſue. 


Vor. VIII. 19 5 er | So 


* 


1 Vent. 214. 


prels.cſtate beſore limited to he iſue male and bis * beirs ; 10% P. 2 57. 


-4< 


— 
— 


— 


2 a 2 power to him to make a jointure of the ſame land to any woran 


3 Tens STN 7e Georgie e 
Moor 127 5 1. lo h is wie /o 1 bp id aner ward 10 her ſon, and | 


1 z ue, dealt 19845 temainder over ;-adjudged'an 
864 1 Veot. eſtate- tail 1 In the ſon. Agri: t 13. 55 8. 
230. 110 20 RIvah : re ar Aut H ai qm od oed bebter ra lig 20 1 b ih Agi WW 


Lev. 90, So in a lite caſe in the Exchequer, which was thus: en 
— „ Hl. deviſed his lands to Thomas Sutton for life, remainder to Hils firſt ſon 
Ge. in tail ; and if Thomas Sutton and his wife ſhall die without iſſue, re- 


7 Geo. 
Forteſe. Rep. mainder to charitable uſes; a bill was exhibited in the Exchequer tio 


5. + ,, eſtabliſh this charity, and the defendant pleaded, that Thomas Sitton” 
_ ? ſuffered a common recovery, and declared the uſes to himfelf * and 
* P. 258. his heirs, which, plea was allowed ; it is true, that upon an appeal 
to the houſe of Lords, the defendant was ordered to anſwer, but 
it was on the foot of being a deviſe to a charity; and though the 


* = ' 


it was an cſtate-tail, that muſt; be obſerved. bas, Slem de. 
) As to the third poit „admitting this is an e the 


(3. 
| ſiſters, then they will haye e of s remainders by implicatioh j'andifor 
„. Raym. this the caſe; of /* Holmes and Meynell i is an authority in point. nog, 


452: * /. The: teſtator, E .ands to his 400 daughters" und heir | 
4 Jo. wy bars, equally. 10 1 them, and if + they die with- 
ſaid, If either out iſſue, then 49 1 85 land 9. Bis nephew Francis in tail; the 


of them die. youngeſt daughter died 5 5 iſſue: adjudged, that the ſurviving 
fiſter ſhall have the whos; by implication; for that the daughters 

had ſevera} eſtates· tail by, a es, and dhe ſurvivor ſhall Have the 

whole by way of croſs remaind: 1 hy ane mall lire nothing 


by im ication, , e ddt ers are dead with- 
gut — 24 4 OR ATR 1 55 TY red 18cl. Uu. cg e 19011] 


. Therefore if Dorot Euat vatt, W tees het. ie; had the 

whale eſtate by way croſs remainder, 1 RES 6 ſuffered" com- 

mon recovery, all the remainders over are bat by:5, 029927123 

It was admitted on the other fide, e there 1 à Jeviſe to 

one for life, and after his death 'to bis ae, tetmainder over, this is an 
eſtate · tail; and ſo, it was adjudged in Melling's caſe, which doth 

not differ from the preſent caſe; "for here” We deviſe Was to his 
liſters for life, and i, they. die "without iſſue, remainder: over ſo that 

in the one caſe a r Rds is limited after à dying without Mes, and 

ä in the other caſe, it was limited, / tbey die wirbout ee... 

Andr. 339. So in the caſe of Langley v. Baldwin, which was referred wort 
24.8 1 Ab Chancery, to the; judges. 00 the Common Pleas for their opinion, 
185 pl. 29. „Which was thus, J. The teſtator deviſed his lanis to Jonatbur'Lang- 


Forteſe Rep. 404% for life, without impeschment of wafte, remainder 10 . S. 


$6. « his grandchild for life, - without impeachment of waſte?/'with a 


©-> 5; he. ſhonld, 27 for her life; and after his death he deviſed the 
| 105 ands to the ſon of J. &. the grandchild in Ws *and"{640'tlc 
+ ſon, an then deviſed, that J. S. the grandchild” ſhould 


. die without — — the land ſhould” renail oy 7. B. and the 
e # queſtion 


Hall met control the 


. k 4 d clearly by 7, the court as to een point that the C. 


5 »nplication, as by limiting ſuch tr truſts which could not be! ſupported, 
abend 


if on then it is a proper limitation an 


—— NI 


Term, 87 Fein; x0 Georgiir I 4280 [ 


<tqueſtion was, whot,oftare, J.. took by the willy and it was cer. 
«fied by che court of C. K that. he took an eſtate # rail; nin Notez By 
« was decreed accordingly. | Raymond C. 
1101 2 1 2363 T3. 


of flaw 4 Weigh, an eſtate tail was raiſed here by implication, becauſe the * deviſe was not to all 
4 gan ſot if « lt had been more than fix,;and the x dead, mult the heir at law have it before a 3 


and E Cl: Abr. 185. pl. 29. Firxgib. 26. 1 Rep. 79. 2 2 Sun. Bog. 
91 ,WW 


. concomitant claus if ha words in a will are ſufficient 
to gaiſe an.eſtate-tail, theſe clauſes, (viz. ) With or without impeach- 
unt of waſte, or any power to raiſe money, by cutting and ſelling 
timber, or otherwiſe, ſhall not control the deviſe. ' 

As to the caſe of Loddington verſus Kime, it comes near to the, 
preſent.cale, but yet it is not an authority in point; for there the *P.2 259. 
deniſe was to one for life; and if he hath iſſue male, then to ſuch 
iſle male and bis berrs.: now there the inheritance being veſted in 
the iſſue male and bs beirs, theſe words his berrs ate a deſcri ption of 
the; perſon who is to take; but in the preſent caſe there is no de- 
ſcription ↄf the perſon whe! is to take as iflue;' "therefore it muſt ' | 
beſach. iſſue who 15 living at the time 7 the dea death of the ſiſters; and _— 

not a | put chaſs; and'the rather 4 

* the deviſe is expreſly to the ſiſters for life, and to their iſſue : 
on a contingency; but if it had been to them for life, and that 
die without iſſue, remainder over, that would be an eſtate- 


4 " wad 


ey 4nd:all the caſes, c ited, on the other ſide tove no more. 


gabs for the eee iy in this will, (tr.) with w with 
ot; impeachment. waſte, or a power 0, raiſe money by ſale of 
timber, Sc. it hath been objected that they ate only direQory; and 
granting part of the will, which is very true; 
bat where the deviſe is to be collecte d from "the intention of the 
teſtator, and to be ſq 15 ported only by pr ect certainly thoſe 


glauſes-arc good to cx plain what the Ne ſtir intended. 
ns 8 J As to the third. point, (v/z.) if the fiſters have an eſtate- 
tail, then whether croſs remainders ate limited to them by this will, 


this-queſtion. entirely depends on theſe words, (viz.) rhe fur vi vor 


- nifurwivers of them; the clauſe is, F Bs Alert die leaving iſſue of 


their bodies, then the mother s ſhare ſhall be for ſuch ifſve or iſſues, 

or elle for the ſur vi vor or ſurvivors of them ; now it was argued; that | 

che word ſurvivors muſt of neceſſity relate to the iſſue; for other- 

Wile: it would be inconſiſtent, 2 7805 there bein bot two fiſters 4 
itris icapoſſible it ſhould relate 10 them, for there kan be no Ne! CONS 
n two 3 therefore it muſt relate to the fue {and i ſo, "BF 
nn wg oy BY no eſtate by croſs remainders ; "erefore jad 1 358 


18 ts 


for the Foce in error for a moicty. eg, 111 


tuſtees; had a ſee - ſim le or Wbere it appears upon the face' of il 
Wille that the — 4 intended to give ſuch an eſtste by a = 


D 


8 J e 11 SUM” T2; 275 194 enen. 


th tail to the iſſue o 


| ſays this caſe ſubſec nent wotds bei 


„ 
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ae Abr, mes. the trofless had a +. gerede 5 in ſuch caſe a fee; ſhall pads 
„„ ts them, and chat the. truſts were, executed.by the ſtatute of uſes. 


* P. 260. As to the, ſecond which was the chief point, the Chief Ju- 
fice was of opinion, that this was not a contingent remainder. in 
f "the li ſiſters, and that a limitation to che Nie doth 
not differ from a limitation 10 the heirs of the body; it is true it bath 
been held, that where an expreſs eſtate for liſe is deviſed, in ſuch 
| caſe no ſubſequent words fhall create an efate-tail by implication ; 
but this is an old antiquated and exploded opinion, and contrary to 
the later authorities ; and in this caſe the ſubſequent words, e 
without committing waſte do not control the deviſe. "(is ; 
It is true where an eſtate for /ife is deviſed to one, with-a pro- 
7 immediately for all his ſons ſueceſſively, and if bs die without 
i ſue, temainder over; in ſuch caſe the deviſee hath but an eftate 
or 72 becauſe thefe words if be die without iſſue, ſhall be intended 


* 


a2 dying without ſuch iſſue as are expreſſed in the will; and upon 

* Salk. 236. this Nifention the caſe of * Popham and Bamfield was adjudged ; for 
14. „ i here is à great difference between a deviſe to T. S. for Ae, and if 
ern b he die without. iſſue, remainder over, and a deviſe to T.. (with- 


| fel i. Rep. out expreſſing | for what, fats) and if he die without iffue, remain- 


— Tet Wia W 
267. mag J As to the third nolnt, * ny. als. us geed if the fem took an 


Id. Raym. eta cil, then they of el of remain by imp — wo the 

die without 7 or ue, 

$ 28 NE Ar die without x/ſue, temainder over ; * Ws: fee 

FAC Fes be executed until both fiſters died without: ile ; they” allowed 

that croſs remaipders would not riſe to more than two by in 

tion; but in this caſe there were but two biſters, * ſuch n 

Ty dere May very well riſe to them. + W #4 

This was the opinion of the court upon the gelt aſghninane, bot 

no judgment was giyen, for they took time to conſider; and ordered 
a fecond argeitnent ; and afterwards. in Eater. Term 11 Georgii, it 

wis argued again, and the counſel for the plaintiff in error-inſited, 


Ficegib 26, 


>< that the {ſifters had only an efiate for life ; and this depen 


ſuch conſtruction as the tourt ſhould make of the word v//ue, «which 

is c legal word of Aaitatim; therefore it cannot be a limitation in 

2 will otherwiſe than by intendment; and if ſo, then it muſt be 
then on the other fide that the teſtator intended i it as a limitation; 

_ and in Ning and Meling's caſe before mentioned, the argument of 

the. Lord Chiet Tufice Haie was founded on the intent of dhe te- 

P. 261. MN but in * _that'cafe it was necriſſary to give a power to make 4 
Joi tuce, in 6rtfer to Continos the eſtate tail undeſtroyed. 

No in the principal cafe there being an exprefs eſtate-deviſed-to 

the fillers for kit, 17 concomitant clauſes, (bis.) the giving them 

po Wer to taiſe 500 $004. by digging coal, or ſelling timber; en 

n eee thern from Ing walſte, New that the teſtatot intended 
W we ce e, For * 8 


- 


Term. (81x; 10 Georgii "= 


— r . 
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e ack # po her and fach' a reſtrition had been impertintht 
ad Void; fo that taking the whole matter together, it ſhews that 
Ae wffator did not want advice in making this will; therefore it 
unge net to have fo liberal a conſtruction, as other wife it would, 
ef there had been no ſuch clauſes to lead the judgment of the court, 
Fand te explain the intention of the teſtator. 

un deviſe te his ſon for life, & non aliter, and to bis ſons, was ad- 
< "an eſtate for life only in the ſon, 

* mf 89 in the caſe of Backhouſe and Wells 9 Ame, a deviſe to T. S. 2 Stra. 737. 
ber e only, without impeachment of waſte; and if he died leaving g dat . 
ur, then to ſuch iſſue and the Heirs of fuch * this was ad- 1 pl. 27. 
; an eſtate for life only. * Caſ. 20, 


is manifeſt that the words ¶ ue 0 iſſues in a will, may be words p 


Rep. 


Alter of limitation or of purchaſe ; but in this will, the words be- 65, 75, 133. 


ing The hers die luaving iſſue of theit bodies, then in truſt for ſuch NO 4. 
e or Hives, or elſe for the ſurvivor or ſurvivor s of them.; there 
the word fu vi vors ſheweth, that the teſtator intended the words 
iſur or on Ius to be words of purchaſe; becauſe that word muſt neceſ- 
Hriy relate tb the word ue, and then the ſentence woold be thus, 
in truſt for the iſſue or iſſues, and the ſurvivors of them; it 
chuld not be in truſt for the ſiſters and the ſurvivors of them, be- 
n two and no more, and there can be no furvivers | 
This 2 ylor's cafe was cited, which is -reported in Owen 1; s. 
2 naine of *- Clerke verſus. Day, which was thus; + Cro. Th 
7+) The . deviſed the lands: to his cee for liſe; and that 115 pl. J. 
married after his deceaſe, and Had 5 heirs of her boch, then N. 0 
| — boy that bei, ſhould have it, and -zbe heir of the body 832. K. 
¶ ſucb beir; and if ſhe died without I, renminder over : adjudged 28>. 24. 
u wie kd only an eſtate for life, beeduſe the words if Ee. 
idle witbout iſſue being grafted on the word heir; do plainly ſhew that 
he word beir was uſed as a deſignation of the perſon, and not as a 
dinditation-of: the eſtate; and that „ immediately upon the death of * P. 2623 
ae wle, the inheritance veſted in the heir by purchaſe, 
was argued for the defendant in error, that the iters were te- Econtra. 
mans in common in tail general, becauſe the words equally-to be di- Bleſſer v. 
un make 4 tenancy in common in a will; as for inſtance; a de- 
wi io his three ſons and heir heirs, and to the hngeft liver of them, 
h ul ulvided betten them, Gc. adjudged this Jaſt clauſe made | 
-chenvirevants in common, and here the deviſe way to his fiſters 0 88 
e lee eee ee . 
| their-bodies, then to ſuch iſſue or iſſues ; which word iſſue is 
word in a will to create an eftate-tail; as the words. belrs 
body are in a deed; and it is the only word iti the ſtatüte. 
D anz to deſcribe the heirs of the body, (viz.) where lands are Welm. 2. e. . 
vero one and the Hrs of bis body, upon condition that if he die nn 13Ed r. 
len e, the lands ſhall revert to the donor, the donee after 
or. VII. 1 ie 


3 Lev. 373. 


- 
fr 
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| fre bad power $aidif inherit the iſſue, &catherefore if the belles 
is equivalent with the heirs of the boudyp it certainly makes an eſtate- tail. 
And ſo is ® Sonday's caſe, (viz.) A deviſe to his wife for life, 
9 Rep. 127, and after her deceaſe to his fon William; and if he marry and bath 
Sonday's caſe. i ſue male; then his ſon to have it; and if he hath no iſſue male au- 
Fully begotton on bis body, then to Samuel in like manner; and if any 
of his ſons or their beirs males, Iſue of their bodies, go about to alien, 
then the next heir to enjoy it: Wilkam ſuffered a common recovery, 
and declared the uſes to himſelf and his heirs; and adjudged good, 
becauſe he had an eſtate-tail, for theſe words, (vi2.) 7 — no 
iſſue male, make an eſtate- tail, which in this caſe was farther en- 
forced by the ſubſequent words, (vig.) If. they go about to alien, which 
had been impertinent if an eſtate for life had been erg -be- | 
cauſe in ſuch cafe they could not alien. 

As to the third point, that the plaintiff in error r ought en 
for a moiety, becauſe one of the ſiſters, (via.) Anne Lunsford had 
+ Cro. Jac. done no act to 1 him, and that the ſiſters did not take by 
e croſs remainders; for ſuch ſhall. never be raiſed by + implication, 
Way. but where there is an abſolute neceſſity it ſhould be done. | 
2 To which it was anſwered, that the ſiſters took by croſs rema 
6. ders by that clauſe, ( vis.) 1f both bis fifters Should die without i iſhe, 
4 * 405 Cc. now upon the death of one, the whole is veſted in the other 

by way of croſs remainder by “ implication ; and that Raven/croft. 
„ cg e have nothing by implication, till both the ſiſters ate 
2 15 Ty dead without iſſue, and without doing any thing to bar the remainder. 
Cui As to the firſt and third points, the cott was very clear i 
opinion, as they were upon the firſt argument; and as to n 
„ poigt they held, that Where an eſtate is limited to the heirs of the 
bapivort 4: body, or to the iſſue of one upon the deceaſe of another to whom 
i: is expreſly deviſed for life, this is an eſtate-tail, becauſe the law 
1 ſupervenes the intent of the leftator ; ; and. this was King and” Mel- 
ling's caſe, 3 
7 But of late the courts have not not. ſo fir as they did 72 
merly to ſupervene the intent of teſtators, as in the caſe of Backbouſe 
and Wells in Chancery, in the Lord Parker's time, which caſe dif- 
tered from that of King and Melling but in one word, which was 
the word only ; as for inſtance ; Melling's cafe was a deviſe to one 
ſor life; and after his deceaſe, to 'the ue of his body by a ſecond wife; 
this was adjudged an eſtate-tail, and Backhouſe's caſe was, (viz.) A 
deviſe to one for liſe only, and if be die without iſſue, remainder oder; 
iis was adjudged an eſtate for life, - becapſe of the word only; © * 
No in the preſent caſe, if the word iſſue is a limitation, it 5s an an 
entail; but if it is by way of deſcription who ſhall take, it. is bit an 
eſtate for life; and here the words are, (vig.) F the fifters' Lappen 
ro die, leaving iſſue or iſſues of their bodies, then in truſt for ſuch iſſue 


=: ee iſſues; if the teſtator had reſted there, and gone no farther, this 


boca a plain 9 but he goes farther, and INS or elſe 
I in 


n 8 AE. Ln we) — WOSTER r 
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— 
debe "A ſorvivorcior. r of them, which words them) "it 
that the teſtator intended the word iᷣſſue to be a word of purchaſe, | 
and hot of imitation, becauſe the word ſurvivors muſt relate to the 
word iſſue, for there cannot be any ſurvivors between two, and 
chere fote it could never relate to wy en and this was what made | 
the doubt. een 

One of the judges held it an eſtate only for l 77 he Prey that 
the:word 72 in a will, was a good word either of Imitation or oY 
purebaſe, and that it was the intention of the teſtator which made it 

either the one or the other; now in this caſe it ſeemed; that by the 
concomitant clauſes the teſtator intended an eſtate for life to the two 

ſiſters, and no larger an eſtate ; and therefore to conſtrue it an eſtate- 

tail would be to control the intention of the ſaid teſtator. 


Two judges of opinion, that it was an rd ox the Chief Ju- 
ſtice e 


bac 118 
ad 3361 ? 


DOOILI * The King verſus Pollard. INE P. 264. 


E defendant was found guilty, as ey to . SES) New trial was 
and receiving ſtolen goods; and now it was moved to ſet aſide * granted 
we verdict, and for a new. trial, becauſe the principal was ſince tried ir, en. 
for the ſame fact, and (a) acquitted: at the O/d'Baily; and where dgning a 
the principal is not guiky, the acceſſary cannot be gullty, eſpecially Ja judgment. 
zin this caſe, he _— raed 11 Wien che evidence of” the 1 r the . 
. * | acceſlary, e. 
"4 * 3 8 8 ie be ſtolen x it ie appeared in N. 


in evidence that 
1 . . had 25 ig and executed ; Brio, it was objected, that the indiftment would 


being ovly given is caſe che principal felon could not be apprehended ; for ſect. 6. begins, Provided 
r is only. a juriſdiction given under thoſe particular circumſtances; and of this 


WIE : . Juſt and the defendant Was acquired. The King v. Wild, Sel. Caſ. of Evid. 57. opi- 


The Natute which relates to this matter was made *_ 5 1 *.5 Ana, 

"Which it is enacted, That it all be. lawful to proſerute perſons © wr 555 

Me, and receiving ſtolen goods, i knowing them to be ſtolen, al for 4 1370. | 

= E and to 22 them, by fine and impriſonment, tho the, 2 Sell. Cai. 

eie, is not before convictel. 8200 "oy 
fi ich principal felon cannot. be talen, | het it ſhall be lawful 70 

1 ecute and puniſh any perſon ah 1 0 Sade ſtolen by. Such. 

25 &c.. 1d. Seci. ö e 

this ſtatute, power is given. to oroſecute the acceſſary, 

759 b Whete the principal cannat be taken ; now here he was 

wk 


. Aa but appeared and gave evidence againſt. the acceſ- 
Was the 6 de ſendant moved for a flew Ae 1 
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Baut it was denied, becauſe the judpment being ſigned of another 


nee e) term, the motion was not proper till it was referred ts a Maſter 


| dan u to report; whether it was regular, or not; ind afterwards the Ma- 


'-could not be ſter reported, that the judgme 


-ference ; "7 300 


Ly 


* 
— 


. : 


0 nt Was regular, but that it being only 
3 interloctfery (u) judgment; the defendant by the coorſe of the 
| court, and by ſeveral precedents might move in arreſt of ſuch (d) 
Judgment -was ſudgment in another (c) term; but that he never knew a motion for 
ens dee d fem trial in another (c) term, after judgment figned in a (c) for- 
e mer term. . e ee ee 

tween a motion in the ame term and a motion in another term ; undichis caſe was cited as an abſolute deter- 
mination in genegal, without any fuch diſtinction, by Filmer: and Lee Ch. Jult. ſaid, his note bad ho ſuch 


_ -Giflinion. MS, Rep. Mich. 12 Geo. 2. B. R. The King v. Armſtrong. ' The. rule- book bath been 


ſearched, by which it appears that the firſt motion in this cauſe was made the fame term, and all things ordered 
to flay ; therefore there is no foundation for the above diſtinQion ;" but the court held, that this motion 
might be received, even in another term, yet that was upon a ſuppoſition, that nothing had been done ſince 
voerdict and that ſigning judgment was the material act, which bad made all Attornies General fign the 
:jadgment- as ſoon as they could by the rules of the court. 2 Stra. 1102. We preſume that the above inac- 
euraey of Pollard's caſe, occaſioned Mr. Juſtice Foſter to ſay, it was wretchedly reported; this imputation 
we hope is now removed, and mig] e ee e | 5 


But che counſel for the defendant infiſted upon the granting a 
nue trial; for the ſame reaſon; which will warrant a motion In arreſt 
But the court demanded of the counſel, whether they could ſhe 
à motion was ever made for a new trial, and granted at another term 
after the figning an interlocutory judgment; and that if they could 
P. 263 not ſhew that ſuch a motion * was made and granted, it ſhould not 
- ** 9" be done in the preſent caſe, © *. ; 1 
IT To which it was anſwered, that the counſel on the other: ſit 
cecbuld not ſhew a precedent where ſuch motion was mad Þ 
1. tefiet; and if th a. motion was never, made; the merits of the 
dafs mult be the guide to determine it how; for if there are not a 
pPtͤ᷑ecedents againſt it, then the ſame reaſon which will Warrant a 
motion in arreſt of judgment will warrant this motion for a new 


_ "IE Hut the court denied! à neu trial, becauſe no precedent could be 
produced, that it was ever granted in another term after the igning 


* 


Il! bereupon it was moved in arreff of judgment, for that the in- 
hs dictment was ill, for the ſtatute which giyes a power to proſecute 
tte acceſſary, though the pr is not before cbhvicted, makes 
ſuch a proſecution lawful where rbe principal felon łamot be taken, 
hich are the very words of the ſtatute; now this indictment ſhovid 
principal could nor be taken, which bel 


have ſet forth, that the 

* » — * . 44 6 ö p _ , F 4 A W * | : | 

Sgmitted, it is wrong, and - coriſequently the Judgment Thbuld be 
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Sante. makls: the: 


Ament was = ee 
ng, the defendant was various ſhapes 
by habeas corpus, and had ſentence to fail in the pil- 10 Prosccune 


ry, at the Royal Exchange, and to be impriſoned for a year. s for a miſ- 
ile the principal hath been in cuſtody, and ameſnahle but notronvifed ; but the late Mr, Juſlice Foſter thought 
| ahat Aldeyices of that kind were utterly illegal; for fat, 1 An. ſel. 2. c. g. in the Arie Gods of it ſeemed to be 
.confined'to the ſingle caſe of the non-conviRtion of the principal, yet the ſubſequent ſlatute, in oi er to make 
them both conſiſtent, muſt be underſtood as explenatory of the former, ſinee both acts plainly provide againſt 
and the ſame miſchief, via. Where the principal abſconded, and was not ameſhable to juſtice : which 

e preamble of both-ſhew to have been the miſchief in the contemplation * legiſlature at the time they 
ere made. Foſt. Diſcourſe of Accomplices 373, 374. The opinion ſaid to have been given in this caſe 


in the latitude the words ſeem to imply in the opinion of that judge) is not law. 
"Where (ſays the ſame able judge) the prjncips}-is ameſnable, the proſecutor hath in option whether to pro- 
r | f n 
f 8 Againſt the receiver os for felony or miſdemeanor, be muſt proceed as for felony ; if he be nat atneſna- 
e, an 
c& 


; 955 by Lord Raymond, 2 Ld; Raym. 1370. weigheth very little with Mr. Juſtice Foſter, and if 


. 


de proſecutor chooſeth to wait for his conviction, he may do ſo, and then proceed againſt the 

eceiyer as for felony ; or at his own pleaſure, as for a miſdemeanour, without waiting till the principal ſhould 

| » atheſnable ; under theſe limitations, and theſe only, as J Foſter conceives, the proſecutor hath an option. 

Beſides, (continues that judge) the judgment of ,the court in that caſe doth. not appear to be founded on 

- he opinion-ſuppoſed to have been then given as the 22 principle, but on a much ſtronger and more 

1 ea The court would not upon motion arreſt ju gment upon an exception to the indictment 
ie: "x 


* taken before, and which. muſt overſeb every judgment that had beem given on the ſta- 
Ws was a ſolid and rational. principle, founded in political juſtice. For in caſes of this kind, 
« cantdanis. error facit jus. - Foſt. Diſc, on Accompl. 374. eee 
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neos wiitof ctror of a judgment es the Common Pleas, Bill of ex. 
dhe caſe was thus: {uw 1720, the plaintiff Jenny ſold his change not 
Jands to the GAR, who gave him a bill for the price or value — — 

"thereoF ia theſe words directed to one Pratt, (vis,] Sir, you are to fund. 


+ 


pay" ie Nr. Fenny fo much, &c. out of the money belonging to the Go- * 1 


ver nors and ny af Devonſbire miners, , &c. and the money not 303 x 
_being paid, — plaintiff Jenny BN ROD in the Common : LE Raym. 
on this note, as 4 bill of egchange.; and on demurrer the 37 10 Mal 
iPhi6tif had judgment, n y — Jiu #54 . N 294, 316. 
. e bet, 1362, 1855. 

ot now the defendant in the original action brought a writ of * P. 266. 
Aer and it was atgued for the plaintiff in the action, that this is 5 
good bill of exchange, for it hath all the qualities of ſuch a bill, 
5 V, it hath three perſons, the-drawer, the puyer, and the dhiowee ; 

Ind a; ſet Form of words is not neceſſary” in bills of ex nor 


* 
- 


-lafis and Heſther was cited, where the objection was, that the cuſtom fem 
«of .merchants was not ſet forth in the declaration, but only that te 


dal * 
Ge 
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tat muſt be between merchants.; and for this the caſe of ®'Be/s * La. 1549. 
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d eſendant and one Greeuſam were perſons negotiamtes in merchandize, 
and that Grecwſon drew a bill on the deſendant, payable to the 
laintiff ſecundum” uſum- mercatorum-; and this was held good; and 
nd. 445- that to ſet forth the cuſtom at large would be ſurpluſage, neither is 
lit neceffary to ſhew, that it was between merchants. © 
A4 s the drawing or ſigning every bill of exchange implies a con- 
ſideration for ſo doing, ſo the expreſſing that the money ſhould be 
_ - paid out of any certain fund, doth not make it worſe ; and though 
it may be objected that this is only a direction to the caſhier to pay 
2 the mqney, yet it is ſtill a bill of exchange. e eee 
Econtrs; It was ſaid, that this was not a good i,, of Exchange ; for fince 
- Sigh the bare ſigning a bill implies a conſideration in the perſon ſigning 
ho is the drawer) which being contrary. to the antient law, the 
plaintiff ought to ſhew, that the defendant figned this bill as a Bill 
_ *-+ of exchange, or as a negotiable bill, for the riſe and progreſs of theſe 
| dills was admitted and introduced for the eaſe and accommodation 
of trade. 1 3 | | 
"OO ©» If the govermirs of the SoutheSea company, or of the Bank of Eng- 
and, had figned a note in this form, which is no more than an 
appointment or direction to their caſhier to pay money, this would 
ncdt bind them; now, the reaſon why bills of exchange charge the 
drawer is, becauſe he hath. ſome confideration for drawing the bill; 
but in the preſent caſe the drawer had no conſideration; beſides, it 
is a contifigent bill, it being payable out of the money belonging to 
the Devonſbire mines; now, if the caſhier had not money ſufficient 
to pay and diſcharge this note, and for that reaſon had refuſed to ac- 
cept it, certainly he could not be charged for non- acceptance, be- 
cauſe he was only to accept if he had money belonging to the De- 


whe 


- 1 


Tp vonſhire mines.” \ | PE fron”. "OE FT ; 
P. 267. In all the old bills of exchange, the words value received are 
(% Sbow. inſerted, though now not (@)' neceſſary ; and the want of 'thoſe 
= Rep, 5- words was the only objection infifted on in the court of Common 

2 Rep. Pleas, on the demurrer to the declaration; and the form of the bill 
"Barnard. K. Was not ſo much as mention q.. 
B. 88. 8. 7. Beſides it does not appear that this bill did relate to trade, (though 
% that is not neceſſary) but where the contrary appears, it cannot be a 
cl exchange... 10 tal 8 
| Curia, * ©, This (4) note is no more than a ditection or appointment to the 
45) The res · caſhier to pay the money, and doth not anſwer the neceſſity of 
ſon it bil "Zerade ; for it is not negotiable as u bill for money, therefore it would 
exchange way he inconvenient to charge the drawer; ſor if he might be charged 
| becauſe it wad on ſuch a note, then any man ho- gives his (c) ſteward an order or 


, 101 TE 


1s or "anthority'to: pay money, might be charged for. non-payment; 
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es, it is the ſubfance-of the-drawer, which is A confi- 
J 1 bits of exchange, for it is that which makes them negotia- 
ow 3 büt this hew invention of drawing bills on caſhiers to pay mo- 
ney £ out. of Funds, makes no difference between the bel and worſt 
man as to his ſobſtance. | 
22 true, there ate three perſons named i in this now, of which. 
caſhier of the com pany is one; and this is all, which makes it 
1 g a bill of exchange, though there are ſuch bills between two 
ns, as where they are made payable by themſelves, for ſo are 
hs notes: now if this note had been accepted by the ca- 
ſhicr,, and he had died without paying the money, OY. his 
executors: could not be charged. » 
"It is true cuſtom hath carried bills of exchange a great way, but 
. ver ſo far as to make them payable out of any particular fund ; 
mr for theſe reaſons the Judgment. in wy Common Pleas was re- 


wh. eee 


* 


re King verfur Ludlam, Chamberlain of London. 


bioow 


the city of London; he having ſerved an apprenticeſhip to wl 1 


the w arden of the company of merchant-taylors, the chamberlain Stra. 675. 
3 a return of the cuſtom of London to make by-laws, and Bar. Rep 16. 
that a by-law was made the 19h of October 6 M. & M. That no 
a « perſon. uſing the trade of a Joyner ſhould be made free of any 
Sober company but that of the joyners, with an expreſs prohi- 
A = bition. to the chamberlain' to that effect: and that every perſon 
who had ſerved an apprenticeſhip to a" joyner ſhould upon notice 
take up his freedom, with a penalty af 10 J. if he is admitted of 
© any, other company.” That this man has aſed * trade of a IF 
Net's 2 
945 The queſtion was, whether this is a good wore or not; and it 4 
was argued (againſt the return) that it was not, becauſe the „ 
. for many ages paſt hath been ſupplied with all their ſupe- : 
Aer officers out of the twelve great companies, of Which this of the 
is one; and that Warren is free of that company, | 
_ 8nd; therefore he ſhall not be compelled to be free of any other. 
' )s . There are but two ways of being free, (i. e.) By birth and by ac- 
 41quifition, for every freeman's child is free of the ſame company. of 
> his father was free; and if ſuch child ſhould be of another 
2. , certainly he would mat be "obliged to: nen his ace in 
cr CO! 7 1. 
Beide nt return is il, for i it is that hb aha exerciſes the trade 
ps muſt take his freedom in the company of 


Diers, if ſummoned for that RVs ; and it is not ns r that 
5 Was Kunitmaned, * N 


oy © „ 


1 'PON a nandamus to adinit- Garge: Warts: to bis n of By-law, whe- 


* -wherefore he was never admitted. ers Art e Þ, 26% 


* 
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= — On 8 other fide } it was argu © chat this as 880 by-law, and an 
y-law foun Ay 


Well returned; that it was a. ypon a cuſtom, 
confirmed by acts of bet in eu and made by A great nu +50 81 
n 7 (in common Souülſt alſembled) to prevent abnſes af 285; mds 
* trade. [bl 528 
And as theſe guilds and fratergitics have. outained this Felon as 
an encouragement of trade, ſo no cuſtom ſhould be eſtabliſhe Which. 
is detrimental to it, as this cuſtom would. be, that a man 'who i Y 
free of one company, ſhall hot be compelled to be free of an 
more ſuitable ta his trade and employment. * 
' Phe reply. It was further argued aga inſt this . that Soak " 1 5 
P. 269. cuſtoms of the city of London are confirmed by act, yet * When 
: ever an unreaſonable cuſtom is returned, it is always adjudged void, 
. now if Warren's being free of the merchant tay 4 company did 
 ſkreen him or his work from the inſpection or inquiry of «the e- 
ners company, it might be reaſonable that he ſhould be admitted r 
that company; but When it doth not, there can be no manger of 
inconvenience. of taking his freedom in another company, and not 
.' Robinſon v. in this; and ſo 1s the Me of + Robinſon and Groſtourt,” which Bath 
, 5 Mad: 04. been already.cited and, unanſyered. it was thus: _ — 
| J. An action of debt yas, brought for 10/. forfeited upon he 
breach of a b y-law, which, was; that every perſon E erciling. t 
occupation of. + and. dancing. yichin vin 723 * of London, w! 


he's 


' ſhalt have a Privilege to be made 17525 ae, ſhall at th next ext 
court of aſſiſtants of the company y of "mu & pot Fog F® 
take the freedom of the ſaid company, 8 the penalty. o To 


ho *- cr_t 


this was adjudged a void by-law, for it hath no Ee to fo pport it; 
it is true the cuſtom was laid to be, that whoever is. free of the Sy 
muſt be free of ſome company; but Nr 3 doth not oblige a 
man to be of any particular company, leaves it at large to be 
frtee of ſome company; now in this caſe, though Gene th the ge 
9+... Fendant. ſhould be intitled by birth, or by apprent up, to 
fg company, yet, be maſt likewiſe be free of e 
— mufitdans4* ſo that this by-law,exceeds the cuſtom, and for that tca- 
ſeon ie was held void ;, and fo Mode This, and for . Be reaſon. 
c 2, The common council have power to. make, any reaſona ble by- 
ae And this ict the principal caſe ſeems. to be ſuch; for it Was 
. mud to preve the in- 


nt the frauds in trade, by ſubjecting a wan 40. 
-of thoſe wid undetſtaßd the ſame as” (i.) The trade 
A ener, -wHich)the catwpany of merchant taylers do frag 45 Ay 
Shly-queſtion' Which amits any doubt is, if a man Who 
the mpebunt taylerf company, and exerciſes the trade of a 15 ma 
-diniand his Fertlom in the iarners company:;; for if he ws bot 
— 2 * manifeſtly: injurious t e bee ak 
takes. away. Nis t om in one COmpan and ives' 

hi . 1 * fiolit c Hi Wed in another compa ny; Dor by 422 1 Ler- 


but by 


a by-Iaw'w h makes it at AE 6 Exh: 
e 4 N 3 bf Ai. 4 3H * 1. 1 ehe 
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a "Ertl 5 ; freedorh in s the company. of the ſame trade; 
i it'2s 2 reaſonable by-law which binders men from exerciſing 
foch' trades, and being free of ſuch, companies, who ® have no know- * P. 270. 
1 in thoſe trades; and (by Raymond J.) the caſe in the 57h Med. 
from this, becauſe in that caſe there was no company of dan- 
ere, of which the defendant might be made free ; and be- 
Jes, this caſe was never.determined, but was adjourned * reaſon 
of aqcther exception to the proceedings, . 100 
No this by-law being agreeable to the conſtitution of the city, 
and not reſtraining trade, but rather regulating it by ſubjecting ſe- 
al- artificers to be under the inſpection of others, who underſtand 
fame trade, which cannot be better done, than by compelling 
to take their freedom in a company of that trade in which 
y arc Employed 3 therelore. this was 2G odged a nn by- 
7 weng 
The. Feedom of the city caunot be taken from a man, 4 rovided, 
be. will. take his freedom in a proper company; and if that com- 
pany will not admit him, the court will grant a mandamus to com- 
pel them; but on this return it appears, that every man who exerci- 
ie trade; of a jeyner, &c. within the city of London, aught to 
be) free of the company of ,zoyners; but it doth not ſhew that the de; 
fendant did exerciſe that trade in the city, Ec. but that he did ex- 
erciſe the trade of a joyner generally, without ſay ing where, and _ 
might be at N or any where elſe ; but it is his exerciſing 
th the city of London which gives: than enn, a or 
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N an ing on. the 90ů for ſcandalous words ſpoken of a Ju. Scandalous 
ſlice of Peace, there being a colloguium laid of the plaintiff, 1 5 1 
of his. office of Juſtice of the peace, the defendant ſpoke tho fol: tie . 
lowing words, (viz.) He (weaning the plaintiff) #54 raſcul, a vil Nys. 
lai and: a lier; upon not guilty pleaded the plaintiff had a verdict; "ml 
and upon a motion in arreſt of 3 a l was made that the — Rep. 
plaintiff ſhould ſhew cauſe, &c. and now it was moved for Judg-* 
ment, that theſe words were actionable, becauſe they convey. an 
oe mean, and very much unbecoming the office of a Jules 
F peace, and the meaning of words is always to be taken accordin 
g. common intendment ; therefore the calling a man daſfi-down-dilly 
and ambidexter was held actionable, though thoſe words import no + 
_ wie * 3 but in common OO are ee to e 


mM Th * aides lien at Gee is various: 88 for Re SARA it is # P. 2. 
bow aAjonable to call a man Jacobjte.or papift, but it was not ſo. in 4 
reign, therefore words muſt” be conſtrued to be ſcandalous, ; 1 
Vas. Vill. e e | or bet Y 


oP. 


Tem. „r W% Geckgfi, = 


+ 14. Raym: us delivered the reſolution of che court, \vi2c] That the words were 


- See Sir ohn them to be falle: for it cannot. be 
Hawles's Re- ( he falſe; and tho” it were a right 3 


or not, — to the common acceptation when they are Gates, . 
import a meaneſs 


but the words in the pringipal caſe did always 
and ſeandal of che perſon's whom they were ſpolen; ànd there 
is a difference between 'ſpeaking bk a L feof te peace, and ſpeak- 
ing of him in his office, as pes is declaration; - 

Teontts. It was aid on the other ide, Se 
office of a juſtide of the peace, that tho“ he is named, they cannot 
imply any ſcandal to his office, for none of them alone are ac- 
tionable; the word raſcal is mot, nor the word warn, unleſs ſome 
other words art added, (o.) Stay the villain, or ſeiſe rbe willain; 
neither is the word Hor \ Rionable; and if they ate not actionable 
alone, they are not ſo when taken akogether; 1 the rather, de- 

cauſe they are not of any certain ſignificutio n 
It is true, it is actionable to ſay of a jaffice of the! pondered is 
Hob. 1 is a coverer of thieves, becauſe this is againſt his oath as juſtice of 


2 „ep. 13. the peace ;'but'it is otherwiſt for calling him'# rogue or varter; and 
Moor 141. ſo it is 16 ſayche 108 vermin in the commonwealth ; neither is it ac- 


bong © tionable to enn him a e an gi, u ctænomõ, @ buſftchead juſtice x 
— Feild. ſo the words in "this caſe are not actionabl e. 

| To which it was unſwered, e juſtice of dhe pass bit « 

double capacity, and that where it doth not appear that the words 

were ſpoken of him as a juſtice, they may not bear an action, but 

where they Nr ho penis him/Telating"to hir office, they are ac- 

55 N 907 21198929 D008 an -] Hine 2103 tis !:/ 


cen. r 260h Nov, Bib. trnd 7 Gs 4. Lend Chief juſtice Prare, 


369, 1 370. 


Stra. 618. of the 


tiff 


te actionable, they being laid to have been 1] 


Forteſe. Rep. « ein the execution of his office, and ſo found: ſo that it is the ſame 


„ . ag if the defendant had-ſaid,' chat the plaintiff is a villain in the 
« execution of his office, a raſcal in the execution of his office: 


<<. the words raſcal ud villain, ſpoken of a juſtice of peace, here a 


1 laid of his office, import a ſcandal; for 
ds to be of an uncertain ſigniſcation, yet they carry 


them great ſcandal, and in common underſtanding import a vile and 


ä is ſo in and are a great imputa- 
c tion againſt the plaintiff's i ity and bebaviour in that office, 
vc hut to ſay ho is a lyar in the execution of his office, is as much 


was to ſay, the juſtice of peace · acts partially and corruptly in the 
©< execution of his office, he muſt give falſe j | knowing 
a lie, | unleſs he knows it to 


and he thought it 


Fus Hanse “ to be wrong, and 10 intended it, it would be and wor- 


trial, fol. g. 6 tuption; — the ſeripture ſays, that a is better than a 
« man accuſtomed to lying; and therefore none of the caſts cited 
* come up to this caſe; ſo taken altogether, they am ſogtaloos 
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RESPASS wi 0 armis «ugiiad the defendant. for. ls into Where an c- 
the-plaintifF's houſe and yard, and fixing a ſpout on his own — on * 
houſe, for;conveying the rain water from his houſe into the faid yard, an zdion of 
ration cufts aqua aur rebat in Slabulum of the plaintiff, &S. accaſione treſpaſs, is the 
inde rotted the timber, &c. whereas before the water dropped from r action. 
thei caves.of the defendant's houſe into the d yard, n Raye, 
no damage; ad dammum, &r, _ nien $290 
The defendant pleaded not guilty as to all but to entring * 
bouſe and yard and fixing the ſpout on his own houſe; and as to 
chat he; juſtified, for that T. S. being ſeiſed in fee as well of the plain- 
tiff eas of the defendant's houſe, which was adjoining to . yard 

to the plaintiff's houſe, by indenture conveyed the houſe 
and ard $0: the plaintiff, with an exception in the deed; of the free 
vie af the yard, Fc. to the faid T. S. and to all the tenants and oc- 
cupiers of the defendant's: houſe, which houſe was afterwards con- 
veel to the deſendant; and averred that the ſpout, ſo, fixed. was ne- 
cellar for the uſe of the defendand's-laonle, and L by virtue 
el chat exception. . Saifluf 5 6 rnit! 0 
--Apd upon —— t0 this plea. was invited for the plain- 
tiff, that this juſtification was not good, becauſe the ſpout was a nu- 
Ganoeto-hitn; andi tho J. S. might juſtify the fixing it to one houſe, 
when hath avere in his poſſeſſion, yet when both were fold to different 
* ane of them cannot juſtify ſor a nuſance done to the other; · Hob. 131. 
aud in this caſe the defendant 1 had neither an expreſs. or an implied 11 H. 7. 25. 
— —4 up any ory eſpecially when it would be a nuſance to B. 60s 
£ 'The.uſe of this yard en the deſtodanchüb uo Mone than an Dy. 295 pL 
— — and not to be uſed to any other purpoſe; and 

of a ngſance is ſueh, that if it be of neceſſity, (i. e.) If it 
i.netefary or beneficial to him who made it, and another buys the 
land in hich the nuſance was made, in ſuch caſe the puſance is pur- 
gedy and if afterwards the lands come into different hands, it ĩs not 
abatable ; but if it is an unneceſſary nuſance, it is only a ſuſpenſion 
thereof when in one hand, and afterwards n into differ 


badade, it Wm e una 2 | 
But there are ſome privileges ſe very neceſſary as hot. 10 be.extin- , hy 
guided hy N as paths to a mill, Cr. for they ſhall 
revive-as ſoon as the tenements come to different - hands. again; , 5. 
now cin a the defendant having. erected this nuſance 3 , 273. 
— pe er een can * eee for. A 
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The reply for 
the plaintiff, 


- 


Curia. 


. 


Wos to enter and fix a f. 
original act was lawful, as done to his own” houſe, yet be may be 


à kreſpaſſer, when the immediate conſequence of ſuch an act is 


"The counſel for. the defendant took. no notice: of the objediien 
made on the other ſide, but inſiſted, that the plaintiff was miſtaken 
in his action, beeauſe treſpaſs would not lie for fixing a fpout on 
his own houſe ; but that if-the plaintiff had any damage thereby, he 

ought to bring an action on the caſe to recover what he was dam- 


nified, for he had a licence to enter the yard, and could; not be a 


treſpa fler for entting and fixing the ſpout on his on houſe. 
Beſides, the defendant hath. averred in this plea, that the fixing 
this ſpout is for the neceſſary uſe of his houſe, which the plaintiff 
hath confeſſed by the demurrer; therefore when he juſtiſied the 
entring into the yard, the creme e cannot be a tref- 


paſs. 
* Secondly ; the conſequential damage. in rotting the tlimbes, is 


Wn deſcription and part of the original treſpaſs for whatever comes 


e under a virtute cujus, or a per quod, or: ratione inde, cannot be 
* traverſed, being no-new charge, only a farther. deſcription of the 
+ former char ge. 8 C. 10. 4. Vent. 54, 340. T. Jo. 110. the plea 
* therefore is . though it does not particularly anſwer the rot- 
ing of the foundation, ſince that is only aggravation, 

It is now. inſiſted on by the deſendant, that the plaintiff hath 
miſtaken his action, but not the defendant's innocence, and that an 
action on the caſe is the proper action for the plaintiff, which in 
very true, and ſo is a guad permitfat z but yet treſpaſs is likewiſe a 

oper action; for it Bei be denied, but that hs freehold: and 


inheritance of this yard is in the plaintiff, and that the. defendant 


bath only the bare uſe of it, and by miſuſing it he is a treſpaſſer. 

It is Big likewiſe, that the defendant: had licence to enter the 
yard, but every licence muſt have a reaſonable conſtruction; for can 
it ever be intended, that becauſe he had leave to enter the yard, 
and had the uſe thereof, that he wight Jakity the throwing down 
the plaintiff's houſe? —_ 

Upon the firſt arguing this caſe, the Chief Juſtice ſaid this licence 
was granted by ſpecial words, ſo could not be ſo extenſive as other- 


wiſe it would have been; ſor the caſe is no more than a grant of 


the houſe and yard; and to except the yard would be void as to the 


frezhold ; therefore the exception muſt be intended to ſome. par- 
ticular purpoſe, as to the uſe thereof, to walk in, or to go to the 
pump, and in ſuch caſe he is to do no damage to the freehold; and 


af this licence is in any manner miſuſed, to the prejudice of him-who 
| hath the freebold ; he who miſuſeth it-is a treſpaſſer, as if he dig 


up the yard, '&c., but the uſe which was made of it in this caſe, 
t to his own honſe; now, tho' the 


* es 1 tions to his neighbour; for * ſuppoſe a man hath a waters 


ene running through his . and his — dwerts it, this 


4 2 is 


* 
„ Vs 


* 


— but if by diverting 
Wut ir would. be a treſpaſs.” 
nobalipareſpaſs." 8 
For which reaſon the Chief Yihice and another judge held this 
Action of treſpaſs was a proper action, 
a Tweother hy Ih were of a contrary opinion. l 
= 2< PFbrteſtue Juſtice : The defendant ought to haye uſed the houſe 
„ ag when be houſes were in the poſſeſſion of one man, then the 
. from the eaves, and no ſpout was fixed ; ſo that 
ie the fixing the ſpout is a nuſance to the plaintiff; I do not think 
the per quod to be merely a further deſcription of the treſpaſs, be- 
A&A @uſe'it was fully deſcribed before. The entry into the yard is no 
4 treſpaſs: a man having the uſe of a yard, may make all the com- 
« miot'ordinary, ufes of it. An action of treſpaſs is a poſleflory ac- 
action, and muſt be founded on ſome act, which diſturbs the poſ- 
. ſeffion ; this is not like the 'caſe of throwing filth, rubbiſh,” Ge. 
1 imo — yard. Treſpaſt is where an act is done immediately 
tothe prejudice of another: and an action on the caſe | is founded 
en an 2 which mediately tends to the damage of another; and 
this ſeems the true difference between an action of treſpaſs and 
pn were tus ut alienum nom lea. If one ſhooting at a bird Caſ. Temp: © 
. doftroys another's decoy,” an action on the caſe bnly lies. In this . 8 
-# vaſe there is no immediate treſpaſs done; he might enter into pl. 5. 1 Nay 
'* the yard; he might fix a'fpout to his own houſe, and for the con- Pl. 10. 
« "mediate" damage arifing from thence, an getion on the fl i.. 
dale would have been the plaintiff's remedy. . Ne 
r Raymond Juſtice: The fixing the ſpout was a lawfol act; but 
ino it's conſe is a nuſance to the plaintiff, the defendant i is 
- 6:anfwerable for it; che only queſtion is, whether an action on the 
aſe or treſpaſs vi & armis ought to have been brought: A di- 
#«RiaRion hath been trade between an act megdiately or imme- 
% diately prejudicing another. I remember the caſe” of diverting 
S ater-courſe mentioned by the Chief Juſtice,' it was a welt 
nn cauſe; Cauruncy (a) vi Collert. The plaintiff brought an (4) Lee, who 
® ation of: treſpaſs' ui arms, for that the defendant having 3. . 
Ai water-courſe running through bis land diverted the' ſame, er Fan ch 
1 plaintiff's grounds were 'qver-flowed ;'' after Not guilty this % 
Aland verdict for the plaintiff,” it was moved in arreſt of judgment folops, and 
2 on, that an action upon the caſe was the proper re- 1 — 


rom ſerjeant 


r it, he turned it on his er 8 
ber quod | is only t] the deſcription 


, + fince:the original act of 'diverting the water-courſe being. Carthew's 
22 onen hand was lawfult bat the Court! beld tbe action of oe. Hi. 
eren — nn e ſuod oould not be looked upon Be 


Wen | thatt d #8 ne Collett. Treſ- 


* 8. 8 n opened ons mn fer. i in fl piſcariam enen e, de eo quod 
mn 


, the * ter ca plaintiff's 
— — 3 ſerjeant 75 4 rib ae, Wa . Tale 
bn eg e . yr pert 
7 * e au dpr che u, N 75 SH; A4 3 $4458 ol 
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| (a) Raymond, * only as a deſcription of the treſpaſs, (a) and accordingly the plain. 
when * 4 « cif bad bis judgment: which caſe is a full proof, that an action of 
— . treſpaſs may be brought where the original act was no treſpaſs ; 
ſolution of the «© for diverting the water courſe was not a treſpaſs immediately pre- 


| 2 « judicial to the plaintiff. 
ment, being | TY | TO Ty 
then Ch. Juſt, gave a different -account'of this caſe from what he does here ; and declared that the above 


account given of it from his memory was miſtaken. Stra. 635. 


Pratt Ch. Juſt. The better opinion then has been, that where- 
ever a damage is done, the party damaged is at liberty to bring 
c either an action of treſpaſs or action on the caſe, yh he 

% Forteſcue Juſt. It ſeems odd to make a man a treſpaſſer, for 
„ doing a lawful a& within his own grounddses. 

. Raymond Juſt. If the act ſtops there, it is odd, not elſe, 

| Adjurnatur; 

' Afterwards in Trinity term 11 Geo. 1. this point was argued again, 
the queſtion being, if treſpaſs lies for entring his yard, and ſetting 
a a ſpout on his own houſe; and it was argued, that it did not, but 
that an action on the caſe was the proper remedy; it was admitted, 
- that where the original act is a wrong actually done, in ſuch. caſe 
treſpaſs lies, but where the original act was lawful, and conſequen- 

tial damages enſue, there an action on the caſe is the proper. re- 
: medy. - ; 8 | F 
| The complaint agaiaſt the defendant is for a nonfeaſance, ( vi.) 
For that he did not take care that this ſpout ſhould+ not damnify 
the plaintiff's houſe; and it is certain that treſpaſs will not lie for a 
« nonfeaſance ; if the defendant had undertaken to cure the plaintiff's 
| horſe, and by his negligence the horſe Had died, yet treſpaſs would 
not lie againſt him, tho the horſe was the property of another man; 

but in this caſe the houſe was his own. 1. Nah e 
' Edwards v. The. caſe of Edwards and Hallender is full in point, which was 
' Hallender, thus: the plaintiff had a cellar, and the defendant had a warehouſe 
. - oyer that cellar, on which he laid fo great a burthen, that the floor 
- 285., pl. 3. broke and fell into the cellar and ſpoiled three buts of wine: ad- 
8. C. judged, that an action on the caſe, and not an action of treſpaſs lay 


1.85 Jr 
pl. 116. 8. C. 


againſt r £ a nl es 1 ie ee 
* P. 25 c. * It was argued for the plaintiff that zreſpaſs is the proper action; 
3 for though — — ſor the Av beet: to fix the — on his 
* the plaintif. Own houſe, yet he ought not to do it in ſuch a manner, ſo as im- 
' Preſton v. mediately to treſpaſs his neighbour ; like the caſe of Preſton verſus 
" 60. Mercer, which was treſpals vi. & armis for cauſing ſtinking water 
kendo. in his yard to run to the walls of the plaintiff's houſe, and piercing 
them, ſo that it run into his cellar ; after a verdict for the plain- 
tiff, zit was moved in arreſt of judgment that treſpaſs vi & armis 
would not lie againſt, the defendant, ; becauſe a man. cannot be a 
treſpaſſer with force and arms in his own ground, he ought to bring 
an action on the. caſe ; but judgment was given for the plaintiff, 
” Fx | | FEY 7.10 


ty > 12 
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hd. * _—_— 
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To N it Was anſwered, that the original act was a wrong e "2 
one, 18.) by, cauſing. ſtinking water to run to the walls of the | | 
pairs s houſe ; which differs from the principal caſe, and ſo is 
50 authority for the plaintiff. 
Raymond Ch. Juſt. The caſe of Preſlon v. Mercer in Hardr. 214. Raym. 
« 61. was a proper action of treſpaſs, for the declaration charges 2 
« that the defendant did make the water to run, which is an imme- 
.« diate tort. In the caſe of Courtney v. Collett there was matter laid I Raym. 
oper for an action of treſpaſs; the queſtion aroſe on what fol- 272. 
2 the necnon, whether it ſhould be taken as aggravation of 
the former treſpaſs, or as the deſcription of a new one: and by 
„ my notes it does not appear that judgment“ was ever given, * 21a judg- 
«The bounds of all actions ought to be preſerved ; the right rule the plaintif, 
&« and diſtinction is, that where the act itſelf is unlawful and pre- who had 
judicial, treſpaſs muſt be brought: if the act is lawful, and only * 4 
e by conſequence is a damage to the plaintiff, he muſt bring caſe, Stra. 635. = 
Mich. 8 Ann. Levriage v. Beſcall; treſpaſs on the caſe, the plain- 14. Raym. - 
„tiff was poſſeſſed of a barn and a river adjoining ; that the defen- 1402. 4 
*dant dug two trenches, and thereby diverted the water of the ri- Ss. 636. | » 
4 ver; after verdict Pratt ſerjeant moved in arreſt of judgment, be- YA 
4. cauſe the action ought to have been treſpaſs vi & armis; but the AY 
< plaintiff had his judgment, for the declaration not ſpecifying i in YZ 
a whoſe ground the defendant dug the trenches, it ſhall be pre- 4 
% ſumed to be in his own ground, and then the firſt act being law- I 
«© ful was no fort to the plaintiff; and the conſequential damage | 1 
ir ohly affected the plaintiff, which was proper for treſpaſs on the 4 
45 caſe. I think this action is not maintainable, | 
4 Poteyr juſtice of the ſame opinion. 
lav Porteſcue Juſtice: Treſpaſs upon the caſe, and treſpaſs vi & 
a nrmii, are different in name and in their nature; for the one 2 
ie called an action for a nuſance, and the other are called actiones 6 
* iuriarum; the one muſt be brought for a wrong done imme- 4 
ot diately to the perſon or his poſſeſſion, the other for a conſequen- 


tial damage. This action is brought for a wrong done to the p = 
-&e on, but not immediately ; becauſe the defendant had a A 
* Fg to come into the yard, and to fix a ſpout to his own houſe. . "x 

« 1 are laid in the highway by which any perſon is hurt, he sun. 65 Y 


0 muſt k bring caſe: but if the hurt is received by logs thrown at the 
* perſon, he muſt bring treſpaſs vi & armis: caſe muſt be brought 
« for making fluices in a man's own ground, by which my land 
. js overflowed. Rol. Abr. 104. The objection to Courtney v. Col- 
ett was, that treſpaſs vi et armis and treſpaſs on the caſe could 
e hot be joined in one declaration; no judgment was given that I 
* can find in my notes; in ſome caſes I think thoſe two actions 9 
289 might be joined, It not appearing in that caſe whoſe the flood- - 
ates were, they might be the defendant's own: and then treſ- i | 3 
mi > on the al 4055 to be brought. In this caſe the 115 
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u * 8 was lawful; ſo was the entring the yard by. virtue of 
4 [the op, Ge. which gives a right to * the . as well as the 
pump, , 
Karp juſtice of the ſame. opinion. 
5 for the defendant. 


Waddy verſus Newton. 


® - Where de K PON a ſpecial verdict in ejectment, the caſe was thus: 

BY . J. Tenants in tail covenanted to levy a fine, and ſuffer a 

3 . 

= | fine or com- Common recovery of the lands now in queſtion, and of a fiſhery ; 
—— and accordingly levied the fine thereof, by the name of 120 acres of 

| by tlie taken land in Stockwell-ball, in the county of, Sc. and of 10 acres aqua 

tion, 2 cuoperta; and declared the uſe thereof to himſelf and his heirs. 
by the latte 2 But there being many more than 140 acres fatute meaſure, the 


| 2 men defendant who was heir in tail would conteſt the right to all above 


P. 256. thoſe 140 acres; and thereupon the plaintiff brought an ejectment, 
and ſuggeſted that the whole eſtate was computed to be 140 acres 

by the. n computation in the country, Cc. and upon Not 

Sad pleaded the jury found a ſpecial verdict, (via.) they found 
the doe was levied, and the recovery was ſuffered by the name of 
120 acres of land, and of 10 acres agua cooperta; and that the whole 

eſtate entailed was computed in the country to be 140 acres of land. 

F It was inſiſted for the plaintiff, that all the entailed lands were 

xz . comptiſed in this fine, by the name of 140 acres of land; and this 
1 by the intent of the tenant in tail Who levied the fine; that compu- 
1 tations are to be aſcertained by a jury, according to how much it is 
' reputed. to be in the country, where computations are made, and 

that they are tied down to the very country where the things are 

| tranſiftce; therefore where an habere. Facias poſ/effionem is directed 

to the ſheriff to put a man in poſſeſſion of 20 acres, he muſt de- 

liver 20 acres to him according to mY ae of the Fountry” "where 
\ the lands lie, | 

Iten . So where tonant in tail of the manor of Lavington, and of two 


* 33 cloſes reputed parcel thereof, levied a fine, and ſuffered à feco- 
er 27. * . of 1 awith tbe appurtenances ; now tho* the two Flo 
: Mod.25. 8 Cf es: were only N. of the manor in reputation, yet they were ad- 
Huy. of paſs, becauſe. it was intended by the e that oy” 
Id pals. - e 
+ r Abe de likewiſe paſſes by the name. of 10 acres aqua agus ee 
| ES is demandable by that name in a, præfipe, which is 4 teal” 
+ 2lnf 4 ation, and ſo it. is in an & afliſe ; and if a I Aan vil le . 5 
32 | e an ejectment will. 
= Econtra for . It is. nat. retended that this. computation-is the: conch ETY 
3 [»the deſendant. oe! of lands by the cuſtom of the county or hundred, but 
= e cuſtom. of — 0 N county. of, Sc... 700 i wm 


. 
= 
- 
* 


9 He very, difficult to know'how far that extends; ſo there being no 
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- monace-pf. certainty to fix the cuſtom, the plaintiff. can never get 


Ser the Atatute.F de menſurandis terris; but that the court will + 34 E. +. 


judge of the number of acres compriſed-in this fine and recovery, 
according to that ſtatute, as a certain rule to ditect their judgment. 

. #. Now. by that ſtatute, an acre of land containing ten perehes in & p. 277. 
length, muſt be ſixteen perches in breadth, and ſo on; therefore 3 
theſe 140 acres compriſed. in this fine, muſt be according to that 
- meaſure, and not left to an incertain computation; and there is a 
difference between a manor which is fixed to no certain meaſure, 

d a quantity of acres. where the meaſure is aſcertained by the 
« tatute, | | 
It is true, if it was the cuſtom of the county or of the hundred, fo 
48 it was limited or fixed to a certain place; this method of com- 
putation might be. good; as the acres in Cornwall, or a perch in 
Naehe; becauſe the publick uſage of the eounty gives it a 
fanRtion.; and there are ſome + law. books which prove that the 4 Compt. 
meaſure in thoſe. counties is different from all other places in Eng- Juuiſ. 222. 
And; and ſo are the prices of. the things meaſured. 2 | 

But in the preſent caſe, the acres, if-taken by computation, are 
- two fifths larger than the common or ſtatute meaſure, without con- 
firming ſuch computation to any certain place; and in all the caſes 
«wherein.-it is mentioned, what paſſed by ſuffering a recovery of a 
- maner in reputation, it is alledged in the deed, that the -covenantor 
8 0 ſuffer a recovery of a reputed manor ; but it is not ſet forth in 
* this. deed, that the covenantor was to ſuffer a common recovery of 
io many acres in reputation; but only of 140 acres generally. 

. Beſides there is a difference between a fine levied and a recovery 
ſuffered, in purſuance of a contract for a valuable.confideration, and 
a, Voluntary fine and recovery as this is; for in the one caſe, the prior 
- agreement governs the whole; but where there is no ſuch agree- 
ment, the ordinary courſe of law is to be the guide, and no ſtrained 
conſtruction ſhall be deduced from the intention of the parties. 

And it is to be obſerved, that the ſtatute de terris menſurandis was 

"made on purpoſe to aſcertain. the fine due to the King, by aliena- 
; tion lands by fines, and therefore ſuch a looſe computation of the 
-nagmber of acres ſhall not avoid the deſign. of this ſtatute; and if 
1 then where a man covenants to levy a fine of 500 acres of land, 
n 35 muſt. be intended fatute 2 | 3 3-2 
A to the f/bery, the plaintiff hath no colour to have judgment, Beament 
"becauſe an 1 will not lie of a f/bery, nor in any. caſe onde ; 
Where there may be an entry and expulſion; and that cannot be | 

f 2 fill ally in this caſe where * it was of a fiſhery in the + p. 278. 
Her une, which cannot paſs by the name of ſo many acres-agus © 


*caapetta, becauſe it is not like a pond where the very ſoil is be 
of another ; but this is only a freedom to ſiſh in that 
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. Curia. It is admitted ty the counſel for the defendant, that if this fine 
had been levied, and recovery ſuffered, in purſuance of a former 
agreement or covenant for a valuable 1 and if it had ap- 
peared to be the intent of the parties to paſs the whole eſtate by the 
name of 140 acres; in ſuch caſe the whole would paſs. 

Now here the jury hath found that the whole eſtate entailed, 
was computed in the county to be 140 acres; and it will be diff 
cult to apprehend a difference between a covenant for a valuable 
- conſideration, and a voluntary covenant; for it cannot reaſonably 
' be faid, that the ſame words ſhall paſs all the lands in one caſe, 
and ſhall-not paſs the Whole in the other caſe, eſpecially when the 
tenant had-it in his power of paſling it as he pleaſed. 

'® Cro. Car. But they held that an ejectment would not lie of a fiſhery ; 

'L 2 ſo the defendant muſt have judgment as to that matter; but becauſe 

Langbane. the Chief / Juſtice who tried this cauſe, did believe that the defen- 
(Ir will not Iie dant was ſurpriſed by the finding of the jury, that the whole eſtate- 
8 Kail was —— in the to be 140 acres; they would not 
; becauſe it is tie him down to this verdict, but admit him to bring a new eject- 
; 4 te Jour ment to try the truth of that matter, and that they would confider of 


but ir-will lie the judgmont till next term; but recommended it to the parties to 
„de terra * tho mean time. 


. copperta. 
Serle verſus Barrington, Thu rſday 18 June. 


2 Ld. Raym. HIS was an action ef debt brought by an-oxecutrix: upon an 
_ old bond for money due to the ya Boy and upon oyer of 
b. the bond, and the condition thereof, it appeared to be dated anno 
9 Vill. (Which was thirty-five years paſt) and thereupon the de- 
fendant pleaded fohvit ad diem; Kerry which they were at iſſue; and 
at the trial the defendant offered to prove the iſſue by preſumption, 
(i. ei) this being a bond of more than twenty years ſtanding, and no 
Intereſt beg g paid in 2 pony time, it muſt de preſumed that the 
was paid on t 

ow to encounter this proforption, the plaintiff offered to 
ption in evidence, and that was an indorſement 
of mtereſt for one year after the bond was nine years 

E which: indorſement was written with the inteſtate's own hand; 
and whether that ſhould be given in evidence at the trial, was the 
It was that aſter the death of the teſtator, this 
end wes found amongſt dis papets, and that the teſtator was eſteem - 
ed an hepeſt man. No evidence was given to prove whether the 
inderſement was made by the obligee or . or that this in- 
dorſement was ever feen by any perſou, upon which the pfsiptiff 
was nonptoſſed; and the Chief fuſtier ordered, that this matter 
. by why of i caſe ftated for the N * 
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And now jt was argued for the plaintiff,” that tho' it is a general =» 
rule, no man can be evidence in his own cauſe, yet where the ne- 
Heſſity of the caſe requites it, he ſhall be an evidence, as on the 
ſtatute of Winton, where the perſon robbed is allowed to be evi- 
dence for himſelf to prove the robbery ; ſo where a ſervant is ad- 
mitted to be evidence to prove the delivery of his maſter's goods 
to a carrier, tho' at the ſame time he ſwears to diſcharge himſelf; 
and this is from the neceſſity in ſuch caſes, becauſe probably there 
be no other evidence to prove thoſe facts. 
gBeſides, in this caſe, the indorſement being of the inteftate's hand- 
«writing: ſhould rather be given in evidence, becauſe it is to prove 
money paid in diſcharge of what was owing by the defendant; and 
it would be very hard to require any other proof, becauſe none can 
»be had of ſuch tranſactions, but his own indorſement; and the al- 
+lowing it to be given in evidence is not an admitting it to be a ſuffi- 
Þcient proof for the jury to find for the plaintiff, but to let it have 
its due weight, that they may. conſider upon the whole merits, 
It was inſiſted for the defendant, that this ſhould not be given Eeontn. 
in evidence, for if it ſhould, it will be in the power / of any man who 
«can get an old bond into his poſſeſſion, to charge the obligor again 
(after the money paid) by making ſuch an indorſement; and it 
«would be as unreaſonable. and as inconvenient to put the defen- 
«dant to prove the money paid after ſo long a time of acquieſcence, 
as it would be to put * the plaintiff to prove an actual payment of“ P. 280. 
the intereſt thus indorſed. . 
Fsurteſeue and Raymond were of opinion, that this caſe ought to Caria. 
be judieially brought into court by demurrer, or by ſome other pro- 
«per method; for the plaintiff being nonſuited, there is no cauſe 
now in court; and ſo whatever judgment is given will be extraju- 
Alicial; and becauſe ſuch judgment will not determine the caſe, 
they at firſt were un willing to give any judgment. 
11 is true, the indorſement made by the obligee charges himſelf, 
hut if the obligor ſhould get the bond into his poſſeffion, he may 
make as many indorſements as he will, and by that means w 
the obligee of all the intereſt; and they were of opinion, that this 
indorſement might be admitted in evidence; for it is the daily prac- 
-tice to make ſuch indorſements on bonds, and generally at the re- 
-queſt of the obligor; and this is the beſt and ſureſt evidence of the 
payment of the money, becauſe acquittances and notes may be 
loſt, whereas indorſements will continue as ſo many brands on the 
bond into whoſe hands ſoever it falls, as long as the original lien 
-which creates the charge ſhall continue. | | 
% Pnatt Ch. Juſt, ſaid; 'That at the trial he "ſeemed to be of 
opinion that the indorſement ought not to be received as evi- 
„ dence; becauſe it would leave too great a power in an obligee 
(in whoſe cuſtody the bond always remains) to make ſuch in- 
dorſements 
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15 ainſt the bail 
et aſide upon 
the ſurrender 


1 i 
* P. 281. 
— 1 


2 whenever he thinks proper: they may be made at 


« any time, and ſo no bond can ever be preſumed ſatisfied. 
'« 'Cyr" ſeemed clear of opinion, that the 6 not be 


* ſet aſide; yet * to ſearch en 


eee Turner. 


T was moved to ſet aſide a. judgment againſt the bail, for that 
ſurrendered himſelf the ad day of May, and ſeven 
days afterwards gave notice thereof to the attorney for the plaintiff, 
; of the, prin- that he had ſurrendered himſelf on that day before Juſtice J. racy 

- cipal, and two days afterwards. he gave notice that he had 1 
himſelf before Juſtice Powys, and all this before the return of the 


ſecond ſcire facias. 
It was ſaid on the other fide, that though- notice was given to _ 


the principal 


attorney, yet by the expreſs rule of this court, the bail are 
diſcharged until the bail- piece is marked, 


which ; was not 2 


until after the return of the ſecond ſcire facias; * it is true, there 


judgment. 
To which it was, replied, that admitting che fact to be as before- 
mentioned, yet the judgment ought to 


E attorney took the bail · piece from the judge s chamber, 
officer; but as ſoon as it was 


efendant entered an exoneretur, 

ſo that it. was the plaintiff's fault that it was not entered ſooner. 
This. matter being referred to the Maſter, he reported, that the 

ſurrendered himſelf on the ſecond. day of May, and notice 


attorney 


t did not leave it with the pr 
leſt with him, the attorney for 


principal 


was given to the, 
Juſtice Tracy on t 


0 


the & 


is an exoneretur entered now, but that was after the -ligning the 


ſet aſide, becauſe the 


aintiff s attorney, that the ſurrender was before 
ſeventh day of -May, and two days afterwards, 


that it was before Juſtice Powys, and the bail-piece was diſcharged 
on the fourth of the ſame month, and that the ſecond ſcire facias 
was returnable on the ninth” day of May, and that the plaintiff's 
took the bail-piece from the .judge's chamber, and kept it 
for a confiderable time; and that there was not fifteen days between 

the teſte and return of the ſecond. ſcire facias; neither was it four 

.days in the office ; and upon this report the juggment,w was ſet afide. 
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ö Wild verſus Harding. 
\ Rule was made to diſcharge the bail, on a pretence that the Pail are not 
| A principal had ſurrendered himſelf before the return of the ſe- 2 
.cond ſcire facias againſt the bail; and now it was moved to dif. render of the 
charge that rule for two reaſons, (vig.) For that if there was any 8 un- 
ſuch ſurrender, the plaintiff's attorney had no notice of it; and if aur entered 
there had been notice, the defendant's attorney ſhould have brought on the bal - 
the bail- piece before the Maſter to have it diſcharged, otherwiſe it Pece. 
is no ſurrender by the expreſs rule of this court; and neither of 
theſe things being done, the ſurrender is not regular, and therefore 
the bail are not diſcharged, there being no exoneretar entered on the 
bail-piece, not that the plaintiff owned the ſurrender was made in 
At is the practice of the court, that the bail are not diſcharged Curia. 
without entring an exoneretur on the bail- piece, on notice given 
of the ſurrender ; but if the defendants did not give notice, it is an 
irregularity which will not be ſupplied by the court without pay- 
ing coſts; but if the bail ſurrendered * the principal fairly, tho' * P. 282. 
not ſtrictly regular, they ought to be favoured, and are indulged 
by the court to ſurrender him at any time before the return of the 
ſecond ſcire facias; now the queſtion in this caſe was, whether the 
principal did ſurrender himſelf before ſuch return, and the beſt . 
- evidence of that matter is the bail-piece; but if he did ſurrender _ 
himiſelf, and gave notice, he ought to pay coſts until the bail- 
piece was marked; for he is to take notice of that, 5 (bis.) Of the 
efonerefur, and not of what the attorney for the Plalotiff told him. 


"Goddard verſus Gilman. 
HE plaintiff brought an action of debt in London, and had Where a l. 
judgment, and ſuèd out a fieri facias directed to the ſheriff, fs. without 
Without a feſtatum fieri facias into Landon, by virtue whereof the good. 
defendant”s goods were taken in execution in Middleſex; and be- 
cue this was done by an original ' fer; facias without a Tatum, 
the execution was fet aſide as irregular. c. 
And now the plaintiff moved, that he having a judgment with 
a releaſe of errors, that the goods might remain in the ſheriff's 
Hands, and not be delivered to the defendant, who was a poor man, 
for by that means the plaintiff would loſe his debt. 5 
When the execution is ſet aſide (as it was in this caſe) the goods Curia. 
tuen muſt be returned, becauſe there can be no colour for the ſhe= = 
Tiff to detain them, - „ 


Vo. VIII. | 2 2 2 The 


* 


\ 


J / 


4 


4 
. 


_ TexmaSiiFuinO: o Georgii 1 I 


1 | | "The like: 1 was mac in Micbaelmas-term no win g, in the 
4 | «caſe of White verſus Cornwall, where an action was laid in one 
county, and the plaintiff had Judgment, ald took out a feri facias 
directed to a ſheriff of another county, without a teflatum, Tc, af- 
erwards, the plaintiff's attorney perceiving this miſtake, fued out 
2 fallatum ſieri facias into that county; but before it came to 
fſſheriff he had executed the firſt writ, and afterwards he executed 

pi — 6s writ; but the execution was ſet aſide, becauſe the. firſt whe. 
ah ide Weng . ** ſheriff could not regularly execute the other. 


F. 283. ; 7 | 4 my 7 70 87 Carne. 


"Words: where. TOE an 00 of the caſe for theſe fexndelons words, (viz.) Fry 
tionatle. -F. (the'plaintiff): had the Pretender's piBture in bis room, and I ſaw 

* B drink his beat, and he ſaid that he (the Pretender) bad à right 
. eren; it: wes moved in arreſt of judgment, that theſe words 
were not actionable; but the court would not ſuffer the defendant's 
counſel to inſiſt on it, ſor that they all held the words were action- 
able, and W e had. his Rr | 


The K King Ar Sir Charles Holloway. | 


Information Ex court was moved. for hain to file an n 
—— ide defendant who was about 15 years old, and a ſcholar at 
for — Wi boſe ſchool ; and it was for affaulting,” beating and challenging 
dis maſter. one Eyres'a clergyman, who was then ſecond maſter of that ſchool, 
for no cher — — that the ſaid ſchool-mafter reproved the defen- 

dant for ſomething done at ſchool. „ 
"A rule. was > for een to hew cauſe, 


exxink 


. ent 
£ A 4 : 


T HE like WY was tadde upon 8 motion for. an benen 
uy one Chaſe Palle, for taking inſufficient bail, upon 


+ Saiith verfur” Graham. 
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Martin verſus Budgell. This Caſe was argued in Tri- 
nity-term, and again in Eaſter- term following. 


1 0 


"THIS was a motion for leave to file a bill to warrant the pro- Want ef a 

1 ceedings in this court after a writ of error brought in parlia- dul fled was 
ment, and the want of a bill aſſigned for error; and upon a certio- _—_ 
rari directed to the Chief Juſtice, he certified to the houſe of Lords, the Chief Ju- 
that there was no bill filed in HzUary-term ; therefore it was now — 1 
moved to file a bill * as of another term; and a rule was madews fled in 
to move the houſe of Lords for another certiorari; and the tbat term; it 
houſe ordered, that the plaintiff ſhould have leave to bring another — * 
.certiorari to certify a bill filed of another term; and now this court ther term. 
Was moved, that the plaintiff might have leave to file a bill, as of oft 368. 
that other term, (viz.) as of Michaelmas-term, and to enter con- P. 284. 
tinuances to warrant the proceedings; the like having been done ia 

the caſe of Walmſley verſus Cerey, where in the Common Pleas the 
memorandum was allowed to be mended, and ſet right by the bill, 
it being to affirm the judgment of this court, Which had been af- 
:firmed on a writ of error in the Exchequer- chamber. 
Now in the principal cafe a writ of error was brought in the houſe 

of Lords, after a bill exhibited in Chancery for relief, and that bill 

diſmiſſed on hearing the cauſe; for which reaſon this court ought 

to de any thing in their power ta ſupport. this judgment, eſpecially 

ſince the merits are entirely againſt the plaintiff in error, qtherwiſe 

he would have been relieved in equity. 

+ This motion is improper, becauſe. the want of a bill filed in ſych Feontre. 

a term, cas aſſigned for error in the houſe of Lords, and that want 

was certified as of that term by the Chief Juſtice: therefore a 

bill of any other term will not warrant. this proceeding; for tho 
m marandum in this declaration refers to a bill 5: "png fol which 

cannot be warranted by a bill of anatber term, and by entring con- 
tinuances, and though the judgments in the Common Pleas are ſup- 

ported by originals.of former terms by entring continuances, it doth 

dot follow that the like may be done in this court; for in the Com- 


Nan memorandum in the Jigs is always general, 
without referring to any certain term, as thus alias prvut patet ter- 
mino Peghe, c. but in this hang” recites, char the Bla was of 
ſuch a term, (viz.) Memorandum quod alias ſcilicet ſermius ſancbti 
Micbaelis {tho plaintiff) pratulit 2 billam ſuam: now if there 
Was no bill of that term, and the plaintiff ſhould get judgment, it 
ought to be reverſed for that reaſ on. 
«,Befides, where the want of a bill is affigned for error, the court 
may indulge the plaintiff ſo far as to give him leave to file one; 
but never after the Chief Juſtice hath certified the want of a bill 
Achat term, and the record cloſed, 3 


U 
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"This being a judgment, upon a Jemurrer, the want of a bill is is 
aſſignable for error, K it is a good cauſe & to reverſe a 
gment; and this appears by the ſtatute made for the — 
144 5 Ann, ment. of the law; by which it is enacted, that all the ſtatutes of 
ance *Teofails ſhall extend judgments by ceny Nn, nil dicit, &c. and 
rin ſuch judgment ſhall be reverſed, ſo as an original writ or bill 
is filed; which imports, that if no bill is filed, the judgment ſhall 
be reverſed. - 

Naw if the plaintiff might have leave to file originals and bills at 
any time, it is in vain to aſſign the want of them for error ; but it 
18 lain this cannot be done at any time, becauſe the pbili gers will 
Is: mike them out after two terms, without application to the 
Chancery; and then it is allowed Aren ſome equitable circumſtan- 

ces, but not other wiſe. 
And the court ſeemed to be of opinion, that this motion was im- 
proper after the want of a bill filed in that term was certified by the 


Chief e 


The Kin 80 4 The inbatitants of St. John the Bap- 
iſt, within the Borough of the Deviſes in the Coun 


WE of Wilts. Saturday 22 June. 


[Being boudd "WO Juſtices 'by an order removed Warren fr. I. John 
50 apprentice e 1 Bapriſt to Biſhops Cannings. Upon an appeal to the quarter- 


— — 9 eib, the order of the two. juſtices was quathed, and the puu- 
a ſettlement per was ſent back to St. John Baptiſt, as the place of his laſt gal 
without in- ee ſettlement; which orders being removed into the Ning“: Bench 
bn, ; 5 el by cerHorari, the order of ſeſſions ſtated the fact ſpecially,” viz. 
1371. “% That Joſeph Warren junior, father of the faid E/z. and Ann 
Forteſe. Rep. ©. Vurren (who ate removed by the order) was born in the chap- 
= 0 4 pelty of Sk. Annes, and afterwards, on or before the 2 5 of 
Foley 220. Mareb 171 2\ Jubn Powell of the pariſh of St. Jobn bs hoſier and 
* 2 <« ropemaker, hired the ſaid J 755 arren as à 1552600 ſervant, and 
220. pl. 159. 0. 2 him weekly. That 211 e en ſerved him two years 
«and upwards in 5 adde, ; that by indenture dated on or 
about the 2 fth day of March 1. 12. and executed'two years after 
<" the" date" thereof, he Was bound' an a apprentice to the ſaid Jeln 
* Pytbell, in which fad ingentüte are contained two covenants in 
the words followi ng,” viz, And the faid Tops Watrey the father 
* doth hereby for himſe!f, his Car ors and adminiſtrators, cove- 
nut and ies 0 and with the 1 2 9457 Powell, his executors 
0 . 0 aſſigns, that he the ie D Warren the ark, his erecutors 

{tia "admjnifirators, S hall al i at his. 155 their own. proper 
coſts and charges Provide und allow*unto ani for- bit ſaid for N. 
(dient lan „ Arint, wb) af hg, rebel el Th 
9201 Ds 1 66 
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and all sther things & and convenient for an apprentiee of the ſaid 


* 


jo go aid John Pooell, his executors and aſſigns, ſhall and will 
a well and truly pay or cauſe to be paid unto the ſaid Joſeph War- 
© you the: father, his executors and adminiſtrators, the ſum of 

* 25. 64. of lawful money of Great Britain by the week, weekly 


1 - 


t during the third year of the ſaid term of ſeven years, except ſuch 
40 time of times as he the ſaid Joſeph Warren the apprentice ſhall by 
te fickneſs or any other accident be unable to work at the ſaid trade; 
* and 3s. of like money aforeſaid by the week, weekly during the 
fourth year of the ſaid term, and 3s. 6 d. of like money by the 
% week, weekly during the 5th year of the ſaid term; and 4s. o 
* like money by the week, weekly during the laſt two years 
* of the ſaid term of ſeven years (except ſuch time or times of in- 
« ability as aforeſaid); that in purſuance of the ſaid indenture, 
* the ſaid geh Warren began to ſerve him the ſaid Powell in 
* his open ſhop in tbe ſaid pariſh of St. Fobn's, hut had his meat, | 
«drink, waſhing, and Lopcinc, during all the time, with: his 
* father I ST. James's, other than market days and ſaturdays, 
© when he received his meat and drink with his maſter in St. Jobn's; 
but that he wzveR LopoED ons NIGHT with his. ſaid Maſter rr 
* elſewpbere in the yaRIsH or St. Joux during the faid apprentice- 
< ſhip or ſervice aforefaid, And further, it was ſworn on behalf 
* of St. James, that the faid monies payable to the faid father 
* by virtue of the ſald indentute were paid, accordingly, and were 

in lieu and conſideration for his maintenance and lodging as afore- 
aid; now this court, on heating. counſel on both fides, doth 

« 8 ſaid order, being of opinion that the pauper gained no 


«* ſettlement in Sr. John's pariſh by the apprenticeſhip. OG 

T ES 2 „ b 0 * * 
8 T A | 1 | | | * 
Ihe King verſus Cracker. 


MP HIS was a motion for a rule on the wnder-fberiff. of Cormoall, The defen- 


4 1 1 | dant was — Y 

to execute a capias pro fine impoſed on the defendant Cracker z uu — 2 3 
and that he might make the teturn immediately, and attend with jon an in- 1 
it in court, or otherwiſe ſhew cauſe why he hath got executed it. formation, in 2 


This Cracker was found guilty upon an information in nature of . 
a gu wwrranto, for uſurping the office of Mayor of Tregeny in Corn- for ſurging 
wall for ſeveral years ſucceſſively ; and now a rule was made that.the office of 
the heriff ſhould: return this writ within ten days, or ſhew cauſe ggg. 


wh an attachment ſhould not go againſt him. P. 286. 


But the ſheriff brought Cracker in on the day the writ was re- 43 
turnable, and he was committed to the King's Bench priſon, till | 4 
THE © „ 1 74 % —_ 


„ % 4 


Term. Sri ro Georgit, 1 125 T 


— MD. 2 


th court ſhould candies what fine to ſet on him, which was ful. 
nded until the term following ; and a rule was made, that he 
ſhould be carried down to Tregeny, at the next election-day for a 
mayor, in order to proceed to an election, which was done; and 
© upon' a mandamus directed to him for that purpoie, (viz.) to elect 
and ſwear a new mayor, he returned that T. S. was duly elected 
v ny and that he was willing to ſwear him into that office. 
hat he having miſbehaved himſelf in this election, there being 
no more than two who voted for the new mayor, who was unwil- 
ling to take the office upon himſelf, leſt he ſhould be profecuted 
upon an information for uſurping the office, he refuſed to be ſworn ; 
ſo this Cracker continued mayor till, having been mayor, though he 
| | was fix months in priſon ; and for this miſbehaviour he was found 
guilty, and fined OY ang to Jane committed till he paid: it. 
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5 b 1 | The King verſus Pyke. 


—_—_— Rule was N for the defendant Pyke, and one Prideux, to 
| whes there 1 M ſhew cauſe by what authority they claimed to be capital dur⸗ 
hath been a geſſes of the corporation of, Cc. and another rule for an informa- 
— — e tion in nature of à guo warranto againſt this Pyke and one Harriſon, 
poſſettion o 
burgeſs ſhip (the two contending mayors) to ſhew cauſe by what authority they 
for 14 years. claim being mayors of the corporation, &c. and it was now moved 
to make both theſe rules abſolate. ' id 5; 
It is true, the defendants have ſworn that hey EW been 14 
yeats in poſſeſſion of the capital burgeſs-ſhip, a or a. pretended 
election of them into that office; but fince the election of a mayor 
very much depends on their being duly elected burgeſſes, it was in- 
fiſted that the court would grant this information, as they did in 
the caſe of the corporation. of Fonts notwithſtanding a long acqui- 
% Ain e, rn 
Econtra: * The objection i in this caſe is not like that in the caſe of the cor- 
P. 287. poration of Penryn, becauſe here was fourteen years peaceable and 
uninterrupted poſſeſſion, therefore the rule was diſcharged as to them, 
and that no information ſhould be granted, but that the rule ſhould 
ſtand againſt Pyke and Harriſon, the contending mayors. 
And an information in nature of a quo warranto being granted 
againſt them, it was ſaid, that upon the trial of that information, and 
if the court ſhould deny to grant an information againſt the ca- 
pital burgeſſes, they will contend that the proſecutor cannot give 
any diſability of theirs in evidence, and therefore would be good 
Wend wWitneſſes aga inſt. him. 
21.29: on + which it was anſwered by the court, that- the right of a man 
tall not be tried in any collateral action to which he is not a party, 
therefore the diſability of Prideux cannot be given in evidence on 
| the trial of this iſſue; ſo the rule againſt him as capital bungen was 


diſcharged. 
The 


. 
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e Dh King verſus The Pariſhioners of wits.” 
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-PON a motion to 0 an order of ſettlement made by two Where the 
AL juſtices, and which was confirmed upon an appeal to the „ 
ſeſſions, the caſe appeared to be thus, (vis.) One Humphry Carr, ment by the 
about thirty years laſt paſt, built a cottage in the pariſh of B, on the 28 of 
waſte of a manor belonging to the Earl of Pembroke, but without 
licence or order ſo to do, and he enjoyed the ſame during his 
life; without any other right, and then died, leaving iſſue Elizabeth 
his only daughter and heir, who intermarried with John Darby, 
who with his wife Elizabeth, being ſeiſed of this cottage, ſold it to 
Jobn Willy for 30 l. and now the queſtion was, whether this mar- 
riage had gained a ſettlement of John Darby the huſband. 
It was inſiſted that it had not, becauſe the father of Elizabeth, 
the wife of this Darby, had no ſettlement there, for his entry was 
. . by diſſeiſin, which gains no ſettlement; and if the father had none, 
his daughter could not have any ſettlement there, . 
But the court were of another opinion, becauſe thicty years, poſ- Cutis. 
ſeflion-is a good title againſt the Lord of a manor, by virtue of the: = 5 


e * limitations, if he ſhould bring an ejectment to recover the 


50% 1 Beſides, Elizabeth, the wife of this Darby, and daughter and * P. 288. 
heir of Humpbry Carr, was in poſſeſſion by deſcent, which is a 
good title againſt any eſcheat the Lord might have at common 

lar, ng therefore her huſband gained a ſettlement Dy, this mar- 


Jp Croſſe verſus Talbot. 


OI ON, on behalf of the defendant, to ſet aide the bail- Rule niſi to 
bond given upon his arreſt, and that common bail might 28 Hl 
2 9955 for him; and he obtained a rule to ſhew cauſe. His upon 5. — 
davit ſhewed that be was retained as valet de chambre to M. reſt of an 
Hoffman, the Duke of Holſtein's refident bere at twelve pounds 28 * 
twelve ſhillings per An. wages, and ten ſhillings a week board wages; 
Ki and a certificate of this was produced, under the reſident's own 
"@ hand; but it did not appear that he either lay in the houſe, or 
* 4Qually executed the office, 
The court held, that he ought to be a domeſtic ſervant, and 
"er; Feftly to ® execute the duty of his office, and that being a meer, nete 3 


nominal ſervant was not ſufficient ; and they diſcharged the rule. - perſon. does 
| x ecut 

i office for which be bath his certificate, but only gets himſelf entered upon the litt, to have « the benefit of 
| ee. een Barnard. B. R. 79. See id. 401. 
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> . 70 4 ſame principle; but it was in thoſe caſes, holden, that the idea 
2 Ld. Kym. ** of A domeſtic ſervant was frat confined to bis tying in the foreign 


1524. e miniſter's 171 provided be is a real * to __ and _ 
I 9 * e 
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E Sevntack 1. Mardall 1 
"es 4. if | 1 4 
Plea. by n HIS was n ation dne againſt an adminiſtratrix, who 
: eg e. pleaded, that ſhe had not aſſets die rmpetrationrs. brevis origi- 
2 * jokes when the action was brought by bill, and not by gin; 

and for thi cauſe the Pg Commend; and had „ | 


* , 0 * 

The King d Smart. 
Theefteating PON a certiorari to remove an indlichnent, that: defendant 
«rcopulance ( entered into a recognizance to try it at the next aſſiſes, which 


for. that the he could not do by reaſon of the indiſpofition of ſome witneſſes, 
.de 1 , and this appearing. tothe court upon affidavit; it was moved to ſtay 
bin —— 2 the eftreating of the retognizance, granted upon t 
who were of cofts, and entring into a rule to try it at the next aſſiſes following, 
er fat 70 -, ſpecially fince the proſecator can get nothing IF" the Eftreat of the 
c. to. for rerognizance, but nov he gets his e. 15 


A 7 n E. 


diſcharge of recogniſaveseleated ius the Exchoquer, e r 


ws j 


P. 289. Hh * Paterſon ver ſus Diger. 


Aj by ada | Declaration was delivered in 8 and rules given 
for pleading acrording to the courſe of the court, but the de- 
1 fendant making "Fetal - the the plaintiff's attorney ſigned judgment and 
— — gave due notice of executing a writ of inquiry ; the Ackendant ap- 
dale open PEared at the time and place and made defence, but ſome time a 
rhe” e terwards he would impeach the judgment, but it was not allowe 
inquiry.  . becauſe he had made d efenee at the executing the writ of I 


* ” ” 
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| 3 Anonymus. "RY 
2 FI N E defendant had leave to plead de novo within four days, 
ougbt 10 plead within which time he ought to have pleaded in chief, but in- 


*s chief, Mead of that he pleaded. an outlawry of the plaintiff in diſability, 
Fg. and thereupon the plaintiff ſigned judgment for want of 2 plea 

. &@ N within the four days; and this was held regular; but upon 

| | payment 
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-qpayinent of coſts, and giving the plaintiff judgment in debt for his 
»fecurity, and bringing 20/. into court, and pleading to iſſue im- 
-amediately, the judgment was ſet aſide. 8 | 


The King verſas Purſell. 


THE defendant being proſecuted for oppreſſing an honeſt man, The deftes- 

1 under colour of a warrant of the Chief Juſtice, was ordered I 
to anſwer upon interragatories; and upon his examination he for- jury day 
xſwore himſelf, and was indicted and convicted of perjury.; and now making any 
he moved to ſet aſide the ſaid conviction, it appearing upon M da- deſcvce at the 
uit he could not be ready to make any defence at the trial; and pearing upon 
upon this motion the verdict was ſet aſide upon ꝓayment of coſts, afidavit that 
and entring into a-rule to try it forthwith, js — — 


neſſes ready, 
and therefore 


Addiſon ver ſus Paterſon, 0 8 — =_ 


ur get face was arreſted at the fait of the plintf, Th hl an 
NAH and the bail-piece was thus marked, (ig.) Petrus Fountaine ubm or 
tratitur in ballium, &c, gui arre/iatus fuit per & namen Caroli foun- the principal 
taine;z and in the recognizance of bail it appeared, that they were i" «batement. 
bail for Peter .Fountaine.; and now upon a ſcire facias brought P. 290. 
againſt them, both the principal and bail plead this matter in abate- 

ment; and it was moved to ſet aſide this plea, becauſe the bail 

cannot plead this in abatement; beſides the principal and his bail 

cannot jom in dne plea. | | 

The gount was of Fug that the bail could not plead this miſ- Curis. 
mnomer in abatement, tho the principal might; ſo a rule was made 

for the defendapt to anſwer over. 2 „ 
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06 1 Springett ver/us Chadwick. = 
Pi debitatus afſumphit for ſeyeral things due to the plaintiff, to Where u note 


which declaration the defendant pleaded in bar, that he gave a 9% bud 
mote. of aol. to the plaintiff in full ſatisfaction of the debt, &c. and diſcharge of a 
upon a demurrer to this plea the plaintiff had judgment, becauſe debt. 


a. nate: thus given is no diſcharge of a debt or a duty. 
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Palmer verſus Byfeild. | 
deere A Recognizance was taken before a judge of B. R. at his cham- 
= _——— bers in Serjeants-Inn in Fleet-ſtreet, London, and afterwards a 


facias on it to ſcire facias was brought directed to the ſheriff of Mradleſex, with- 

the ſheriff of out mentioning that the recognizance was enrolled ; and now it was 

Middleſex. moved to quaſh the proceedings on this ſci. fa. becauſe it will not 

* Allen 9. lie into. * Middleſex upon a recogninance taken at a Judge's cham- 

Caria, ber; and the court was of that opinion ; but that if the recognizance 
had been enrolled, the ſci. fa. would have been good, either into 
London or to Middkſes, at the election of the party; but if not en- 
rolled, then it lies into London only. 


Clerk verſus Dier. In Communi Banco, 


Words nega- 15 an action on the caſe for theſe words ſpoken negatively, (viz.) 

— I never came home and pox'd my wife ; the plaintiff had a verdict, 

| but the judgment was arreſted by the opinion of the whole court, 
for that the Words were too looſe to bear an action. 1 


7 


P. 291. A Saladine verſas Sir Jacob Jacobſon. 
Judgment * HE defendant was one of the directors of che Seulbeſca com- 


Saint a di- pany, and the plaintiff had obtained a judgment againſt him 


_ Fu the fim for 1000 J. and by the * ſtatute 7 Geo. it is enacted, that every 


company ſet Airełtor, &c. ſhall deliver on-oath before one of the Barons of the 
276 1 Exchequer before 25th March 1721. two inventories of all the real 
1. 5. F and perſonal eftate, of which he was poſſeſſed or entitled unto in his 
own right, or of any other perſon in truſt for him, &c. which ſhall 
diſcharge him en the demands of all other perſons; all which 
eſtates ſhall be forfeited and recovered by virtue of that act, and 
' ſhall be paid into the Exchequer, and -upplied for the dene of che 
e company 

And now it was moved for the opinion of the court, whether the 
deſendant could avoid this judgment upon his own lau, that 
e gave in a true inventory Purſuant to the act, 

All that is required in this caſe by the ſtatute, is to give an exact 
700 true inventory, and he ſwears that he gave an inventory pur- 
© ſuant' to the act, ſo need not name all the particulars; and it is 
"abſolutely neceſſary that his evidence ſhould 7p taken, ' becauſe he 


beſt knows whether the inventory was true or not; ſo the judgment 
againſt him was vacated, 


I- | The 


Tem $ Tra Bay « 10 Georgii, 5 2 


The King ver/us Powell. 


T TPON a motion for a trial at bar, it was offered for cauſe, Whether an 

U that a jury who had tried this very cauſe againſt one Jones, N avon 

had found directly againſt the charter of this corporation, (vig.) — * 

That foreigners might be choſen to all the offices therein, by virtue charter. 

of an-old cuſtom antecedent to their charter. | 
Baut the rule for a trial at bar was oppoſed, becauſe if it ſhould be 

granted, it would very much inifietics the next election of any per- 

15 into any office in this corporation; beſides this point might be 

brought before the court by ſpecial pleading. 

05 by a ſpecial verdict found at the affiſes, and directed by the Curia. 
Judge, ſo there is no occaſion for a trial at bar, eſpecially ſince 
there is nothing in this caſe to be tried, but a point * in law, (viz.) « p. 292. 
Whether an ancient cuſtom ſhall be good, and prevail againſt the 


expreſs words of a charters 


* 


205 = Shelburne verſus Stapleton. 


TI was an action brought for a penalty Lomained in certain Tender how | 
| articles of agreement, wherein the plaintiff covenanted that 24 GO A 
on payment of 1300 J. to him by the def ndant, on or before the mutual cove- 4 
ſhutting the books for the Cbriſimas dividend, he (the plaintiff) Ame * 
would transfer upon tender or payment, &c. and the defendant —__ 
venanted to receive ſo much ftock, &c. and to pay the money, Cc. Poſt 381. 
on ot before the transfer-day, on the penalty of ſo much, G Wy 

And it was further agreed, that upon any default in the defen- 

FS. it ſhould be lawful for the plaintiff to ſell the ſaid ſtock at the 

market price, and to retain the ſaid ſum of 1300 l. and if there was 

any ſurplus, he (the plaintiff) was to pay it over to the defendant , A 
E if the ſaid ſtock ſhould be ſold at a lower rate than would ſa- * 
| but that ſum, then the defendant was to make up the deficiency. I 
And now, upon an action of debt in the Common Pleas, the plain- 
ef declared and ſet forth this agreement, and that on ſuch a day = 
before the ſhutting the books, he was at the Soutb-ſea houſe ready 3 
10 transfer, and then and there tendered to transfer, and ſtaid there 

kill the ſhutting the books; and licet he had performed all on his — 

Part, the defendant was not there, nor any body for him to accept 1 

"the ſaid tender, or to pay the money; whereupon he ſold the ſtock Y 

for 332 J. that being the market price; and aſſigned for breach of 
this agreement, that the defendant had. not paid the deficiency, ſo 

chat he (the 3 ) is entitled to recover c the yy RAE: in 

9 aticle es. 8 of 


__ | e th 
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The afendint pleaded i in bar, that he made'a' feoffment of unde 
to the plaintiff in ſatisfaction of the principal ſum, after the penalty 


was forfeited; but upon a demufrer to this plea, the defendant bad 


judgment in the Common Pleas; and now upon a writ of error 
brought in the King's Bench, it was inſiſted for the defendant in 
error, that this judgment was given for errors in the declaration; 
for the plaintiff in the original action had not laid a ſufficient breach 
of this agreement, which was to transfer the ſtock on or before the 
ſhotting of the books, &c. and that the defendant ſuperinde was to 
pay the money; now the plaintiff had ſet forth, that the books 

were open to the 23d of December, and “ that he on that day and 


hour, before the ſhutting the books at the Sowth-ſea houſe, tendered 


+ Low, 45. 
See Vent. . 
147, 177. 
214. 

Sand. 319. 


to transfer the ſtock, but did not aver that to be the uſual place of 
tender; ſo that if no certain and uſual place is aſſigned for a tender, 

it muſt be made to the perſon himſelf, unleſs the nature of the thing 
did aſcertain the place. 

Nov if a tender is not hovelikey, then another queſtion will ariſe, 
(viz.) Whether thoſe are mutual covenants or not; for if they are, 
then it muſt be admitted that each of the parties may maintain an 
action, without alledging the performance on his part; for if one 
covenants to do ſuch a thing, and the other covenants to do another 
thing, each of them may have his mutual action. 

But that is hot this caſe ; for here the ſecond thing to be done; fo 
entirely depends on the firſt, that there is fame precedent act to 
be done, to intitle the intiff to ſuch ſecond. thing; and in ſuch 
caſe he muſt ſhew that he had done all things by him to be done, 
before he can bring his action for not deing the other thing ; and ſo 
is the cafe of + Thorp verſus Thorp, (viz.) which was an n ation on 
the cafe on a ſpecial agreement, by which the plaintiff did agree to 

releaſe the equity of redemption of a mortgage, amd all ſums f mo- 
ny und demands whitſeever'; and in conſideration thereof the de- 
fendant d id agree to pay l. Cc. and mutual promiſes were laid; and 
the plaintiff -zverred performance on his part, and that the defen- 
dant had not paid the money; the defendant pleaded in bar, that 
after the promiſe the plaintiff had relaaſeu all demands; the plaintiff 
craved-oyer of the releaſe, which was of the equity of redemption, 
and of /, acbions um demands, and then demurred to the: plea ; and 
it was inſiſted to maintain the «ples, that the plaintiff having laid 
mutual ptomiſes in this declaration, he might bring an action for 
the · mohey before this releaſe was executed ; and if ſo, then the te- 


leaſe is a good bar to the action, which is very true in ſome cafes 


where mutual promiſes are 1 but not in this, bocauſe the'releafe 
was part of * feetnent, (big.) It iu. agreed that the plaintiff 


Should: 1exetute a re gfe, « Ge. and it was upon that conſideration that 


the defendant agreed to pay the 71. therefore the 'relegſe -<pas to 
Fretede, and till that was executed the fy, th had no- cauſe of ac: 
tion; therefore it would be abſurd to ſay, that the Wai fall dif- 
change * very duty which it created. FS 


—_— 


Term. S. Trin, 10 Georgii 1725. 
3 So in the principal caſe the plaintiff covenanted, that he would 
ransfer the ſtock on payment of ſo much money, on or before the 
huttiog the books, Sc. and the defendant “ covenanted to receive & p. 294. 
Ws transfer, and to pay or cauſe to be paid adtunc proinde; ſo that 


e is not to pay the money till an actual transfer, or a lawful ten- 
der to transfer; therefore the tender is in nature of a condition pre- 
gedent, and is abſolutely neceſſary in this caſe; and if that is not 
well laid in the declaration, the plaintiff can have no cauſe of action. 
a It is true, where the covenants are mutual an action will lie for 

ther- of the parties, without averring performance on his part; 
though one is the conſideration of the other, and though pro or in 
wnfideratione, &c. is in the declaration; but that is not this caſe, 
or here the-defendant agreed to accept the transfer of the ſtock, and 
adtunc proinue to pay the money; ſo that the plaintiff cannot main- 
tain an action, unleſs the ſtock was transferred, or the tender to 
transfer, was well laid in the declaration. | | 

Beſides he ſhould have laid a ſpecial performance on his part, and 
not by ſuch a general allegation, as ſicet he had performed; all 
Which was to be done on his part; for the action will not lie with- 
out alledging a ſpecial performance. - 


5 © 


To which it was anſwered, that though the em of perfor- a at 


42 4 


mance was general, yet the pleading over of a collateral matter, Vent. 114, 
had made that general allegation good, it being*bad only in form. 
+; Beſides. here is a certain time appointed for the performance of 
this agreement on the defendant's part, (2:z.) on payment of 1300 /. 
g, on or before the ſhutting of 
vide 

If 


the books for the Chriſmas di- 
nd; and the defendant agreed to accept ſo much ſtock and to 
ay the. money; now if either of the breaches are well laid, (viz.) 
The non-acceptance of the transfer, or the non-payment of the 
money, the plaintiff is entitled to this action. | n 
But it being farther agreed, that upon any default in the defen- 
dant, it ſhould be lawful for the plaintiff to ſell the ſtock; and if 
the money ariſing by ſuch ſale. would not ſatisfy. the ſaid 13007. 
then the defendant would make up the deficiency, (if all the reſt 
Was out of the caſe) the plaintiff is entitled to ſell the ſtock, and to 
maintain this action againſt the defendant in not paying the deficien- 
N according to his covenant. | 


- +: The caſe is thus: J. An action of debt was brought for a pe- Cris. 
nab mentioned in articles of agreement, Gc. in which the plain- 


tit, declared, that by indenture, &c. teſtatum fuit, that he ſold 


_ Sauth-Sea ſtock to the defendant, and covenanted to transfer the 


lame before the ſhutting the books for * the Chri/tmas dividend ; * P. 295. 
ad that the defendant covenanted to receive and pay for the ſaid 

eke before that time; but if be did not, then the plaintiff might 

ſell it j and if the money ariſing. by ſuch ſale would: not make up 

WY then, the es agreed to ſupply the deficiency, for which, 

1 ; Was now. | t. \ ann n Zh £30 & $0771 ITY 
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rin 30 Georgii, 4725) 

ſer the ſtock, which the defendant: agreed to receive; ſo that un- 
leſs the ſock. were actually transferred, or a lawful tender made to 

- transfer it, the defendant. was not bound to pay the money; and 
it was argued, that this was not a lawful tender, becauſe the plain- 
tiff ſet forth that it was made at the South. ſæa houſe, and did not 
aver, that was the uſual place to make ſuch. tender; but yet the 
plaintiff is entitled to this action, becauſe theſe are mutual covenants, 

and either party may maintain an action for non-performance.: 

It hath been likewiſe objected, that the money was not to be 
paid till a transfer was made of the ſtock, and an acceptance of that 
transfer; but this is a wrong conſtruction of the covenant, for he 
was to pay the money before the ſhutting the books for the Chr;/- 
mas dividend, and not on the acceptance of the transfer; for other- 
wiſe it would be in his power to pay, or not to pay, which would 
be inconſiſtent with his coyenant ; therefore, in conſtruction of this 
covenant, the intention of the party is to be a guide, and ſo far to 
govern as not to make the agreement repugnant in itſelf ; and here 
che intention was plain, that on 6on-payment of the money the 
plaintiff might have this actio . 
Beſides, the time of entring into this covenant is to be conſidered, 
and that was when the ſtock became an incertain eſtate, as it was 

then; therefore the party agreed to have the money payable firſt. 
The judgment of the Common Pleas was reverſed : and the. judg- 
ment of B. R. was reverſed in dimo procerum, 8 by 
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Action upon, IU DGMENT againſt the principal, and a ſcire facias was 
4 J brought, againſt the Gail, and upon two nihils returned, there 
de brought was judgment againſt the bail ; and afterwards an action of debt 
»gainſt one was brought againſt ane of the bail for all the money due to the 
or doch. plaintiff; and it was objected, that this action would not lie againſt 
one of the bail, becauſe the judgment againſt them is joint. 
Econtts. It was ſaid on the other fide; that the action was brought upon 
* P. 296. the recognizance of bail, which is joint and ſeveral, and conſequently 
+ See 1 Lev. good, either joint Or ſeparate; and ſo is the caſe of + Cormſh verſus 
225, 226, Clerke, Mich. IO Geo, and, ſo was the opinion of the court in this 


caſe 
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Motion in ar- H plaintiff was arreſted at the ſuit of the now defendant in 
reſt of J00g- 2 a fichitious action, without any colour of reaſon end after- 
ceflive da- Wafds he brought an action of falſe impriſonment againſt the de- 

mages denied, fendant, and the jury gave him 80/, damages; and upon a motion 
Lp _—_ "i . © 20 . 3 % 34 3 "im 


——— 


zn arteſt 0 wee . = Altman vere exceſſive; it- was 
oppoſod by plaintiff's counſel,” and inſiſted, that he might have 

Ahe benefit 65 = verdict, We was nn and accotdingly the 
plaintiff had e | 
«IT BI 2306 | | . 
Jon bb | . | 
ads 19y 44! 1 King verſus Reeves. 
WOE | 

11-2 a motion to quaſh an indictment, for that it was 1 

Jentatum exiſtit que billa eft vera, inſtead of quod b illa oft vera, M. 

rule was made to quath it mf cauſa, but no cauſe was ſhewn, and 

= the- indiQment was quaſhed for that fault, 


- 31 Ya» 7 


» T2144 it | : - 


cx; gen Morgan's Caſe in the Exchequer. 
155 treſpaſ for taking his cattle, &c. the defendant juſtified as Cuſtom, where 
'* Tervant to one Morgan, ſetting forth, that he (Morgan) was ſei- — oo 
fed bf the manor of D. In fee,” to which a court-lect did belong, &c. where amer- 
and that time out of mind there had been a cuſtom, that guililet te- ciaments are 
en of a freehold tenement, and who was refident and an inha- _ _— 
*bitafit within that manor, ought, upon notice or ſummons, to ap- Gilb. Eq Rep, 
ar perſonally at the ſaid court. let three times in every year, (vig.) 29. ; 
Res feaſts of Sr. Michael and St. Hillary, and at Eaſter; and for | 3 
default of appearance at the ſaid courts, to pay to the ſteward of 3 
the faid leet to the uſe of the Lord 75. for every default.; and that 
if he did not appear at two of the ſaid courts, but did appear at the 
third, then to pay an eſ6in-perny only; and fa farther, that if any ſuch te- 
nant being ſummoned * to be of the N jury, and ſhould not | 
pear, that then he ſhould be amerced 7 5. by the ſteward, and that the * P, 205. 3 
hf of the manor, by warrant from the fteward, mig he diſtrain 4 
' ſuch amerciaments, and (ell the diſtreſs, &c. then he bers forth, th b 
„ ie plaintiff was ſurmoned to appear at two ſeveral courts, and made AB 
default; and that he was likewiſe ſummoned to be of the grand] jury, Y 
Se, dut did not appear at that court, for which defaults he was 
"Imnerced”'285; and becauſe it was not- paid, Richard Hughes, ſteward 
Or the faid leet, made his warrant, directed to the defendant, to levy 
"the fame by diſtreſs and ſale of the plaintiff's goods, virture cujus 
he diſtrained the cattle, Sc. and fold them and paid 28 f. to the 
ſteward, for the uſe of the Lord of the faid —_— que et eadem 
9 offo, Ge 5 
And upon a demurrer to this ak ſeveral exceptioris were taken 
7 bivo ge 21? Tk N alfh 8 547] 
n 697 That the Tila Was: void, becauſe it was 1 too 
| bl. A e eee 7930 4 N. 
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— | (20 That | it was void, becauſe it is bor dhe Kewand te amerce 


* — any-affeer ment. et Men inh. 
| J That here was a double ameroiament for bene the 


8 
\ ſame default at one court, (ung.) In e n e 0 „ 
and not appearing at that court. 


| £4. ) As to the firſt exception, this ina void, becauſe ; it is 

laid too general, (viz.) That guilibet' tenens, &c. uſed and ought 
to appear, without exception of the quality, degree or ſex of perſons, 

whereas ſeveral. are exempted from appearing and attending at the 

let, both by the common law and ſtatutes of this realm; as infant; 

„ Inſt, 172. under the age of 12 years, and this is by the common law; and 
| + Marlbridge eccleſiaſtical perſons are exempted by the ſtatute of + Marlbridge, 


cap 10. anno (v.) Archbiſhops, Biſhops, c. are not to appear at the ſheriff's 


WF tourns, and conſequently not at leets, which were derived out of 

the tourns; and if they ſhould be diſtrained for any amerciament, 
F. N. B. 165. Cc. for not appearing in the et, thy have a * writ upon the ſtatute 
2 Inſt. 120, hy way of privilege; for as they are not obliged by law to appear 


121, at lets, ſo they are not amerciable for not appearing; therefore this 


Regiſter 175. cuſtom being general, and not ſetting forth theſe exemptions, is 


1 1 10fl. 16.8. void, and cannot ſubſiſt againſt the ſtatute of + Mar/bridge; which 


1 introductory of a new law, and deter . e and: preſcrip- 


368. 
W. Jones tions againſt It 


* 92 * (2.) This * 3 8 7 is laid Gn 45 Reward to 
4 4 3 amerce without an Afeer ment, and this is: directly againſt. Magns 
Charta, c. 14. Charta, by which it.is enacted, that amerciaments ſball be-affeſſed by 
lawful, men of ;the uicinage, li. e.) ſhall be affecred by thoſe law ful 
men appointed in courts-leet, upon oath, to ſettle and moderate the 
amerciaments of ſuch who have committed faults arbitraxily puniſh- 
8 able, add have no expreſs penalty expreſſed by any law or ſtatute; 
ſo that to affeet is properly to tax, or to reduce a thing to a certainty 
by perſons, on their oaths, and ought. to be per pares; but this is a 
certain amerciament, 3 he the ſteward, WO 
ment, and is therefore void. 55 
3.) This is a double amerciament for one and the lame defbolt 
at the laſt court, for the plea ſets forth that the plaintiff being ſum- 
go to. be of the. grand ;jury, did not appear, for which he was 
amerced 75. and he was amerced 7s. more, for not appearing: at that 
| court, which is double, and exceeds the cuſtom. . be 
Econrra for ...1 (1.), To which it was anſwered, (vig.) As to the fiuſt,cxception, | 


i 8 12 5 


| ®he defendant, 7, The cuſtom is good and well pleaded, though, the exemptions 


Are not ſet forth | in the plea, for that the defendant is not obliged by 
4 ſa to do; but the perſon diſtrained is to ſhew, that he is ex- 
empted from ſuch Aire if he is really intitled to any ſuch ex- 
ion, fer; the cuſtom is lex oct; and if there was any exemption, 

14 of the cuſtom, the e ought A hewitt; ; now 
Tyr nerd wy tonne ont en n vi of be 
eie! die eit 2 1511 'f 22 5 — ee . 
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. Upon diſbanding the army, an act of parliament was made, gi- 


and ſhew that he is not within the cuſtom by reaſon of the ex- 1 Sid 17, 18. 
emption. 

So where a cuſtom was alledged to diſtrain any thing within ſuch 1 Sid. 17, 18. 
an bonour, it was objected to be too general, becauſe ſeveral things 
are not diſtrainable, but are privileged and exempted from diſtreſſes, 
(wiz.): Averia carucæ, and goods taken in execution by the ſheriff, 
and workmen's * tools, Sc. and the book tells it is not neceſſary & P. 299. 
to ſet forth ſuch exemptions,” becauſe it is immaterial, and would 
make the pleadings too long; therefore the perſon exempted muſt 
"ſhew it, and that he is not within the cuſtom by reaſon of his ex- 


(.) As to the ſecond point it was argued, that this cuſtom is 
good to amerce without an Heer ment; for though it hath been ob- 
jected that it is contrary to Magna Charta, and that the general rule 
of pleading in ſuch caſes, is to ſet forth an amerciament, and that it 
nuf affeered ;' yet notwithſtanding Magna Charta, and that rule of 
pleading, there may be an amerciament by cuſtom to à certain ſum, 
ſor this ſtatute was made in affirmance of the common law; and 

therefore though it is in the negative, (viz.) That no freeman ſhall 
le amerced, yet there may be 4 preſcription or cuſtom againſt it. 

This was the Lord Cote's opinion in his firſt Inſtitutes, (viz.) 1 Toft. 115. a. 
where a ſtatute in the negative is in affirmance of the common law, . 

a man may preſcribe againſt it; as for inſtance; by the ſtatute of *. Magna 
' Magna" Charta it is provided, that /eets ſhall be holden twice a year Chari, c. 35. 
- only,-(v#iz.) after Eaſter and Michaeſmas ; yet a man may preſcribe 
to hold them oftner, and at other times, becauſe that ſtatute is but Plow. Com. 
an affitmance of the common laggt. en 463. 

Beſides Peers of the realm are within this ſtatute as well as com- 
moners, and the amerciament of Peers is not uſed at this day, be- 

eauſe it is reduced to a certainty by cuſtom, (viz.) A Duke to 10/. 
and others to 5/7. and that ſuch cuſtom is good; and by the ſame 8 Rep. Greiſ- 
reaſon an amerciament may be reduced to a certainty by cuſtom; *. 
and if ſuch cuſtom is good, then there cannot be any occaſion of 

ig an amerciament, becauſe-to affeer is only à taxation redu- 
eing chat to a certainty, which was incertain before; but it is ab- 

furd to ſay a thing ſhall be reduced to a certainty, which was certain 
in itſelf before the affeerment ; ſo that the reaſon of affeering fails - 
Yo. VINE, + -. 4D dt : | Eo 
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in this caſe; if the ſum is reaſonable but if it is unreaſonable, then 
the cuſtom is void, and cannot ſtand; 1 1 WS 

* (1H. 7.14. It appears by the * old. books, that cuſtoms: to have particular 

21 H. 7. 40. ſums are good; as a cuſtom that the Lord of a'manor ſhall have 31. 
for every pound-breach ; this is good againſt the tenants, though 
not againſt ſtrangers; ſo in the principal caſe the ſum is reduced 
to a certainty, and the cuſtom charges the tenants but not ſtrangers; 
a man may preſcribe to have a certain ſum of money from any per- 

P. zoo. ſon;* found guilty of an affray in a leet, and ſuch preſcription is 

00d. . | MUSE : 

, This puniſhment is here called an amerciament, but it is not pro- 
perly ſo, but a ne impoſed by the court, whereas amerciaments are 
always by the jury; now Magna Charta mentioning amerciaments, 
for that reaſon they are to be affeered, for the judgment in an 
amerciament is general, (vig.) Qued fit in miſericordia, and after. 
wards upon eſtreats directed to the coroner they are affeered; but a 
fine is not to be affeered, becauſe: not mentioned in that ſtatute, 
which is the foundation of all affeerments ; and there are authorities 

410 H. 6. 7. in + point, that an amerciament impoſed by a ſteward of a leet, 

Bro, Amer- , which is in nature of a cuſtomary fine, need not be affeered, though 

came 5% the cuſtom had not aſcertained the ſum ; therefore there can be no 
need of an affeerment where the ſum is made certain by the cu- 
ſtom. 4 | +34 Aint) Uu 3 1591. a II ä 

(3-) As to the third exception, that the plaintiff is doubly amerced 
for one and the ſame fault, it is not ſo; and this appears by ſetting 
forth the cuſtom, via. that every tenant who ſhould not appear, 
&c. (being ſummoned) to be of the homage; ſhould pay 75. and 
that if he did not appear at two of the ſaid courts, and appeared at 
the third, he ſhould pay an (ſcin- penny; but if he did not appear 
at the third, and pay the eſſoin-penny, he (ſhould then pay 78. for eaclr 
of thoſe defaulis; but the cuſtom is not laid to amerce for non- 
payment of the eſſoin- penny, for that was not to be paid, but where 
the party. neglected to appear at two courts, and appeared at the 
third; but here was a total neglect; for the defendant did not ap- 
pear when be was ſummoned to be of the homage, nor at two 
other courts, nor at the third court; the cuſtom being that, if he 
did not appear at that court, and pay the ſcin- penny, then for every 
default he ſhould pay 75. which muſt. be underſtood for every de- 
fault in not appearing, Gc. and not for non-payment of the eſſoin- 
penny; ſo that this is not a double amerciament for the ſame de- 
fault, but ſeveral amerciameats-for ſeveral defaults in not appearing, 
L gaid ies, fer atuld rel ud. & DO9TSGL 

Caria. a It is agreed, that this cuſtom would have been well laid if the 

| exemptions had been ſet forth, and not ſo general that quilibet tenths 

ſhould appear, Se. but it is certain, that ſuch exemptiens Which N 

are by the common law, as of infants under twelve years, atid wo- 

men, Ac. were never yet ſet forth in pleading of cuſtom. 


hs But 
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Bot i But Bot it, hath been objected, that by the ſtatute of Marlbrige ahi 


men are exempted, and that this cuſtom cannot, & prevait againſt # p. 301. 


that ſtatute; which is very true; but this doth not alter the method 
of laying a preſcription or cuſtom in pleading, which ever fince the 
ſtatute was made; have been laid without mentioning any * 
tions, but generally as in this caſe. 

It is true, if any perſons had been exempted by the cuſtom itſelf, 
ſuch exemption muſt have been ſet forth in pleading, becauſe the 
cuſtom is intire; but it is not neceſſary to ſet forth any other — 
tions; therefore this cuſtom is well laid. 

bw be ſtatute of Marlbridge never intended by thoſe exemptions of 

eccleſiaſtical perſons to deſtroy /eges laci; but thoſe Jaws ſtill remain 
as they did before, and perſons who will have any. advantage of 
them muſt plead them; for it is the nature of exemptions to be ex- 
ceptions out of the general rule; and it would be not only informal, 

but ,unreaſonable to ſet them all forth in pleading ; ſo as to the firſt 
point, the court were all of e, that the cuſtom was well 
pleaded... 

As to the ſecond lat it was agreed, thet: amercioments are to 
be affeered, unleſs they are in nature of a fine, and that there is no 
occaſion for an Meer ment; but where the amerciament is diſcre- 
tionary, which is not this caſe; for here the ſum is aſcertained by 
cuſtom, and the ſteward cannot encreaſe or diminiſh it; and there- 
fore. this amerciament ought not to be affeered, (1.) becauſe it is 
in nature of a fine for a contempt; (2. ) becauſe the cuſtom bath aſ- 
certained it, and it is not ee ; d of an opinion were 
the Chief Baron and two more. | 

the. other Baron. differed, for he was of opinion, that if the | 
cuſtom is abrogated by Magna Charta, then this amerciament muſt 
be affeered, and that the cuftom was abrogated by that ſtatute; 
by Which it is enacted, that all amerciaments ſhall be affeered per 
Fares z it is true, fines are not within this ſtatute, but amerciaments 
are, and a fine is a ranſom from impriſonment; and where-ever a 
tet may impriſon, it may aſſeſs a fine, as a price to redeem the 

from an impriſonment, and a commitment always follows a 
555 and therefore a capiatur lies for finable offences; but in amer- 
cigments, where the judgment is that the party ſhall be in miſeri- 
are, (as it is in this caſe) there they are to be affeered. | 

Iris true, the amerciament of Peers is made to a certain ſum, but 


quent. application to the houſe when a Peer was to be 
amerced ; but the principal caſe being only a nonfeaſance, and 
no, brexch: of the peace, or Contempt of the court, the ſteward 
_ cannot. ſet. a fine for it; and if fo, then it falls back to an amer 
clament, and muſt be affeered per judicium partum. f 

(3+).;As to the third point, that here is a double amerciament 8 8 
one default; the * Baron was of another opinion, for amer- 
zun 7 | ciament 


10 is: by order of the houſe of Lords; and this was to prevent the * P. 302. 
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ciament was in two inſtances, (vig.) For a default in not being 
of the grand jury, and for a default in not appearing at that court ; 
and where a man is bound to appear in two teſpects, and doth not 
appear, thoſe are ſeveral defaults. 

And another Baron was of the fame opinion, (viz.) That it is 
not a double amerciament for the ſame default; for if an officer who 
ought to attend the court by virtue of his office, and likewiſe as a 
grand juryman, ſhould make default, he is to be fined in both re- 
ſpects; and in one there is no confideration to be had of the other; 
"therefore notwithſtanding this objection, the plea is good. 

But two of the Barons were of opinion, that this cuſtom was 
* for the reaſons following, (viz.) Every cuſtom muſt have a 
reaſonable commencement, which this cuſtom had not; for it be- 
ing in time immemorial, 7s. is too great a ſum to pay for fuch a 

default; beſides it is onreaſonable, becauſe it involves every perſon 
in it, when ſome perſons may have a reaſonable excuſe to 4; abſent ; 
as for inſtance ; a ſheriff may be called to attend on the King 8 per- 


ſon, Sc. Adjournatur, "a 


"Stamper verſus Hodſon. 


* k "_ and "PF "HE _ having obtained judgment in debt PR the 
ca. fa. taken Saeed dat ſued out a eri factas, and likewiſe a cg fins ad ſa- 


our xe the the li faciendum at the fame time; and thereupon the defendant was 


defendant was taken in execution, and it was Now WR to. quaſh the fieri facias. 
taken en The court was of opinion, that the plaintiff might for his own 


h ſa. and 
= by Fas ws ſecurity take out two writs, but he can . but one: me 


. 1 this writ of fer facias was . 


* — , 
as go” 1 


1 
7 


E 
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14418 JY the ſtatute for. the +, amendment of the law, it is . 
cap. 16. that actions of account may be brought againſt a. bailiff. or recri- 
oe * for receiving . more than bis juſt ſtare ; and an action of ac- 
le. count was brought upon this ſtatute againſt the defendant as bailiff 
ad merchandizandum, who waged. his law; and upon demurrer it 
was objected, that wager. of law would not lie in account. againſt 
a baikff ad merchangs dum; but if ſuch action had been brought 
againſt a ene and, the plaintiff did not ſhew by whoſe hands, 


| there wager of law would lie; and ſo it was aJugged in "this caſe 
for X the anne an Md 6 


. * Fi ak . 
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 Grayenor ver /us Salter. 


| 'RROR to reverſe a judgment i in ejectment after a verdict. Otje con: in 
1 a Simons excepted to the declaration; for that the writ recited 3 1 
. in has miſtaken the plaintiff for the defendant, and ſo char- aas 1 
5 . a demiſe of the lands to the defendant inſtead of charging 
to the plaintiff: and the declaration purſues the writ by refer- 
king thereunto, as demiſit tenementa prædicta; or elle it is void 
* for uncertainty. 24%, The venire f.;czas as contained in the 
* poſtea. i is ill, for the words are only. ad veritatem tnfra content 
r elkcti, triati, & jurati, dicere fuper ſacramentum ſuum quad, &c. 


0 omitting dicend'. 
FBut the court over-ruled theſe. objections, and affirmed the 


Salter ver/us Groſvenor. 


In ejectment, &c. the caſe was thus: A corporation aggregate Two bailiffs 
conſiſting of two bailiffs and burgeſſes, &c. add one of the bailiffs o 2 5 
and the burgeſſes made a leaſe in their politick capacity to the other 2 warn 
bailiff in his natural capacity; and the queſtion Was, whether this to the other, 
teaſ&was good, or not. ws 1. 9 

by It was argued, that it was void, becauſe the bailiffs are an in- T 
part of the corporation, and they both make but one officer; " 
and therefore where one is ſeveted in any corporate act, it makes 2 1, 
that act void; for if one bailiff could do a corporate at ſeparately, Cro Jac. 234. 
this inconvenience would naturally enſue, (via.) They might act di- 13H. 8. 10. 
rectly contrary to each other ; and therefore the meaning and intent 14H 8.5 29. 
of the charter in making two bailiffs was, that they ſhould be both 160, 187. * 
preſent, and concur in every corporate act. 1 
And for this purpoſe the caſe of + Wood and the Mayor and Com- 21, 1 TR 
of London was cited, (viz.) Debt was brought in the court | <F 
afeths mayor and aldermen of London, for a penalty upon a b yelaw 1. = =: 
made by the common council; and it was for 4001, penalty, of , 
whieh-300/.- was to be to the uſe of the mayor and commonalty ; 
and it was held, that this ſuit in the mayor's court was proper, if 
dhe could be ſevered, and the court could be held before the al- 
dermen; but he being an integral part, ſo as no court could be 
Held without him, it could not be ſued for in his court, for then the 
ſame perſon would be both plaintiff and judge. 07 
* The court was of opinion, that a ſole corporation, as a bi- Curia. 
ſhip, or a parſon, could not make a leaſe to himſelf, becauſe he P. 394. 
cannot be both leſſor and leſſee; and the law is the fame i in a cor- 
poration aggregate, as Dean and Chapter, for a leaſe cannot be made 


| Vol. VIII. 4 E 5 


il. FIFTY ld. rect. 
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by the « Gene; without the concurrence of the 7 Dias; and bor the 
ſame reaſon, a leaſe cannot be made to the Dean without the con- 
currence of the Chapter, but it may be made to any of the Preben- 


daries, becauſe it is not neceſſary that any of them ſhould join in the 


leaſe, for a Prebendary is not an inttegal part of the body corporate. 
But in the principal cafe the bailiffs make but one officer, and 


the one cannot act without the other; therefore if a leaſe is made 
by the corporation to one of them, he is both leſſor and leflee, which 


cannot be. 


If proceſs ſhould be directed to the ſheriffs of London, and one 
dies, - the proceſs is gone, becauſe one ſheriff cannot at without 


the other, for they both make but one ſheriff; and for theſe reaſons 


Aﬀter a . 
in nullo eſt 


erratum, it is 0 


never admit © 


ted to amend . 


general errors 
* P, 305. 


by * 


the whole court was of opinion, that this leaſe was void, and judg- 
ment was given accordingly. 


DE 


een Sant Mich. 


Anno 11 Georgii, 1725, 


| Barnſly — Shrim pton. 


- Weit of error was brought, and the general error agel, 
and likewife the want of an original, and a warrant of 
attorney; and after in nullo g erratum pleaded, a rule of 

5 court was obtained to amend the errors aſſigned, but it 

was diſcharged upon a motion for that purpoſe; for after ſuch a 

plea it is never admitted * to amend general errors; it is like Not 

guilty pleaded by the defendant, who is never LEG after ſuch a 


We. to juſtify, or to plead ſpecially. 
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| Cowper ver/zs Ginger. 


J 


Ex plaintiff obtained judgment againſt two defendants in an Judgment in 

5 action of debt, and one of them brought a writ of error, when debt agi 
it ſhould be brought by both, and then he who would not proſecute by 

ought to be ſummoned and ſevered ; which not being done, this ouſt join in a 

was held to be a fault not amendable, and thereupon the writ of gr of error. 
. . . 5 tra. 605. 

error. was quaſhed ; the like judgment was given in Hillary-term, 2 Ld. Raym. 


nnd 6 Geo. in B. R. in the caſe of * Brewer verſus Turner. 403. 
8 | Poſt. 316. 


NOR? | ® Stra. 232. 


Bond ver/zs Turner. 


wn -» 
* 


UDGMENT was obtained by the teſtator, who died, and his Capias againt 
- Þ- executor ſued out a ſcire facias againſt the defendant, and had the principal, 
3 nt therein, and then he ſued out a capias ad ſatisfaciend. work og 
' againſt him; and upon non e/t anventus returned, he ſued out a ſcire bail, but it 
' Facias againſt the bail; and upon a motion made to ſtay the proceed- nas Ow, 
ings againſt them, as being irregular, becauſe there were but four A 
days between the 79%e and the return of the ſeire factas againſt the days between 
principal, that motion was granted; and then the plaintiff moved {* feen and 
'to quaſh all the proceedings for bis own” expedition; which was | 


E 


' likewiſe granted upon payment of coſts. 
Savill verſus Snell. 


FN an action of covennant in certain articles of agreement, wherein Money 
che defendant covenanted to find diet and lodging for the plain- 99284 into 
tiff for a year, or to pay him 10/. the defendant, upon affidavit made — 
that there was not above 10 J. due to him, moved to bring it into 

court, and that the plaintiff might proceed at his peril, 

The court could not aſcertain what was due for diet and lodging; 

but becauſe the agreement was in the disjunctive, (viz.) To find 

diet and lodging; or to pay 100. a rule was made, that the defen 
dant might bring it into court. 3 


; 7 


Henly verſus Roſſe. 5 © P, 206, 


HE defendant was arreſted, and no declaration being filed 2 2 wo 
e plainti 


againſt him within two terms after the arreſt, he procured a gf declare 


N and was diſcharged, and immediately afterwards he was in two terms, 
3 t otherwiſe the 


arreſted. again by a capras out of the Common Pleas, at the ſuit 9 24 

"of the ſame plaintiff, and for the ſame cauſe of action; and upon a ſhall have 4 
motion to diſcharge theſe proceedings, becauſe irregular, ſuperſedeas, 
4; Hon " | The 


Horne: 


— 
1 * o _ Tn —— 5 _—— 9 ** 
rgii, 172 
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| The court was of another opinion, for that the defendant had a 
755 right to ſuperſede the action, becauſe no declaration was filed againſt 
him in time; and as he had a right to ſuperſede that action, certainly 
the plaintiff muſt have. liberty to proceed in another; for his debt 
is not loſt for want of declaring in time, but only that action is gone, 


and therefore a new action may be brought. 4 


"Es © 


EE ke Ir Lawſon. ver/us Dickenſon. 


Where deeds HE plaintiff had an eſtate mortgaged to him, and the defen- 

are delivered dant who was an attorney, and who drew the mortgage, did 

. a oe by that means get all the deeds relating to the title into his poſſeſſion, 
| party cannot and now refuſed to deliver them to the 'plaintiff, unleſs the mort- 
detain them. gagor would pay a debt due from him, as the defendant pretended. 
And now upon a motion for a rule to deliver the deeds; to the 

plaintiff, for that he (the defendant) made the mortgage, and there- 

fore ſhall not be allowed any money due to him from the mort- 

gagor, before or after the mortgage, but that he ſhould deliver up 

the deeds upon payment of what is due for drawing and engrofling 

it. | nl rx eds TS e | e 

The court was of opinion, that an attorney may detain papers till 
the money is paid for drawing them; but that he chant. tai 
any writings which. are delivered to him en 4 ſpecial truſt, for the 

money due to him in that yery buſineſs; therefore a rule was made 
for the defendant to deliver thoſe deeds to the plaintiff. 

The like rule was made between Hooper and Haward this term, 
that an attorney ſhould deliver ſeveral deeds of lands which he re- 
ceived for a certain purpoſe, and would have kept them, becauſe he 

ä pretended his client had a mortgage on 8 and the rule 

* P. 207, Was, that he ſhould deliver * them by ſuch a 427 or an attachment 

| ſhould go againſt, him; and accordingly he delivered them up on 

ne” the day, but was ordered to pay coſts and ſuch damages to the 

| arty, as the Maſter ſhould think reaſonable: for what the plaintiff 

ad ſuſtained for want of the deeds ; becauſe it appeared. that the 

| defendant had received the profits, and kept the plaintiff out of poſ- 
cllgnby th , pt eee 

And in the caſe of Geary verſus Faſhion, a rule was granted for 

an attachment againſt the defendant for not delivering deeds to the 


* 


| + Poſt. 339. Ae ; and the like rule between + Strong verſus How ſor not 


- 


a 


delivering deeds given to him in order to borrow money on them. 
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Elliott ver/#s Cowper. 
N 2Qion was brought againſt the endorſor of a promiſſory note, — 
wherein the plaintiff declared, that one Coates fecit notan in of à promi. 
writing (omitting the words manu 2 ſubſcript”) by which he pro- ſory note. 
miſed to pay to the defendant or order, ſo much money, &c. that: , Ry. 
the defendant endorſed this note to the plaintiff, and that, licet he Sr, bog, 
diane the money de eodem Coates, he did not pay it. ; 
The defendant demurred ſpecially, for that the plaintiff did not 
wy forth that Coates of whom the money was demanded, was the 
-fame Coates who drew the bill; to which it was anſwered, that the 
declaration ſets forth that the note was made by one Coates, and that 
the plaintiff demanded the money de eodem Coates, which is a good 
and certain averment that he was the fame perſon; and the court 
was of that opinion, 
Then it was objected, that tha * + ſtatute which gives credit to ſuch * 5 4 & 4 Ann, 
mites; and a remedy to recover on them where there was none at © 
law, enacts, that all notes figned by any perſon, &c. and it doth not 
i by this declaration, that Ciater | ſigned this note. 
To which it was anſwered, that the plaintiff ſet forth that Coates 
fecit notam, which implies figning it; for he could not make it 
* it: _ e had Judgment. my 


Pp 77 "$641 3 5 a * : ; . 

ap; 496; (4 The King wee Robert. Upon an in- 

Ke — and 
vitta in 


. 1 E HS was indicted and ac ted! in this court, and B. R. an ac: 
aſterwards brought an action in the Marſbalſea againſt The tion was 
pro brought in 


for a malicious proſecution; upon which the defendant th Riarhalſes 
the action was held to ſpecial bail, and now a motion * was for a maliei- 

made by Kerrleby, to ſtop the proceedings there, becauſe this court 9 1 5 
being poſſeſſed of the * cauſe, may better judge whether the = 
was malicious or not. P. 308. 

Strange contra inſiſted, that debt lies in the Mar/halſea, or in any Eons 
other inferiour court, upon judgments in the courts of + We:ftmin- + Salk. 209. 42 
fer; the reaſon of ſuing below, is for the advantage of holding the pl. 3- -*" 
Uefendant to bail; and there is a cuſtom in that court, that the at- 4. * i. 1 
torney hall anſwer for ſuch bail as he takes; ſo that if the pa 

ings ſhould be ſtaid, the plaintiff would loſe that benefit which he 

hath below againſt the rags ; for in truth the bail are worth 
F nothing, 

| th! is Aighly inconſiſtent to have the reaſonableneſs of ſuing curia. 
7 5 rmined below; whereas there are any particular circum- 
. * ſtances of aggravation, a Judge may require ſpecial þail, thou h | 
"8 L, VIII, 4 F « the 


* 


Term. S. Mich. 11 Georgii, 2725 
* But ſcenow ©© the writ does not - require it, However, if we ſtay the proceed- 


ng took * ings below, we will order the defendant to find ſpecial bail; 


ted by fat. © which the defendant below agreeing to, the proceedings were 
3 C. 2. e. 3. % ſtayed, The court agreed the caſes in Sa/keld and Siderſin to be 
\ cc law. ; 5 - | þ 
« Anonymus. 


An executor ff. N executor moved the court to enlarge the time for pleading, 
* denied the rules being out; which was oppoſed, unleſs he would 
ave the time — 7 | | . . . 

10 plead en- enter into a rule not to plead any judgments obtained againſt him 
larged, the aſter the rules were out; for otherwiſe he might confeſs judgments 
2 1 in the mean time, and plead them in bar to the plaintiff's demands. 
would enter Thereupon the court ſaid they would not deprive the plaintiff 
=P Ir any advantage he had by law to recover his debt, unleſs the de- 
Judgments, ” fendant would enter into ſüch a rule; which he refuſing, the court 


would not enlarge the time. : 


The King verſus The Hamlet of Spittlefields. 


Settlement of HE caſe upon an order of removal, &c. , The huſband 
2 worked at a filk-throwfer's in the hamlet of Spitrigftalds for 
dwells, and five years, but never lay where he worked, but at a lodging elſe- 
not where he where ; the juſtices of peace being of opinion, that the huſband had 
works. gained a ſettlement by this means; did after his death by an order 

remove his widow thither, which order was confirmed upon an 

appeal; but both the. orders were quaſhed, - becauſe, the eourt was 

of opinion that the hnſband's: working there gained no ſettlement ; 
+ 872, 51- and ſo it was reſolved in the caſe of a , cobler who worked in a 
vr gf fall in the pariſh f Sf, Giles's, and bad an apprentice who worked 
pl, 106, with him in that ſtall, and both lay in another pariſh ; it was ad- 
rb judged that the working in the ſtall did not gain a ſottlement, for 
Foley 222. that was in the pariſh where * he lay, and: that a man cannot be re- 
P. 309, moved from his work, conſrquently his working in a certain place 

wmhall not gain any ſettlement there, 


#4 * 
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The King verſus Auſtin. 4 


ov : 


A N order of ſeffions was made to hinder the defendant from ſel- Order of ſeſ. 


ling ale; and the exceptions following were takeg to a.. 
| * the defendaut 
der. l k | from ſelling 


. ale, quaſhed, 
(..) For that it did not appear by the order that it was a com- Pave tbe 


mon alebouſe: every alehouſe may not be a common alehouſe. h "6 "thi 
__... (2.) It doth not appear that the defendant was ſummoned, or margin, ard 
. preſent when this order was made. body of ths 
+. 13-3 The county is only in the margin, and not in the body order. 
of the order; fo that it doth not appear in what county this ale. Forteſe Rep. 
* houſe is; which is neceſſary to the juriſdiction of the juſtices. 374, Raya. 
Orders of ſettlement for removal of poor perſons are ill, without 1495. 
ſhewing the place from which removed to be within the county. 


Caf. of Set. & Rem. 115. pl. 15 1. Sef. Caf. 299. pl. 181. 


- 
'S 


(J.) As to the firſt exception it was anſwered, that every alehouſe Econtra. 
is a common alobouſe; and as to the ſecond exception, that he was 
not ſummoned to appear before the juſtices; it is true, a ſummons 
had been neceſſary Ache * ſtatute had not given the ſeſſions or two * 5 & 6 Ed. & 
juſtices an abſolute power to put down ale houſes at their diſcretion; ®P: 25 
ſd that where they have an unlimited power, it is not neceffary to 
let forth any ſummons in their order; neither is a ſummons evet ſet 
out in orders, but in convictions for deer-ſtealing or the like; where 
great fines are impoſed, there it is uſual to ſet forth that the party 
was ſummoned ; but it is not ſo in orders for baſtardy. * 
he third and moſt material objection, that the county was not 
in the body of the order, but only in the margin; it was ſaid, that 
it as not neceſſary it ſhould be in the body of the order, becauſe 
it vas no crime to keep an alehouſe; it is true, in all criminal caſes, 
either upon indictments, convictions or orders; if the county is only 
in the margin, and not in the body of the order, the proceedings 
ought to be quaſhed; and ſo it hath been reſolved ſeveral times, as 
in the caſe of The King verſus The Pariſh of Sheringham, Paſch. 
8 Geo. and the King verſus Marſh, &c. becauſe the county in the 
margin ſhews only, that the order was made in that county, but 
not that the alehouſe was there, or that the perſon who kept it 
lived in that county; ſo that the juſtices of the county have no ju- 
rijdiction. n | . 
Pratt Ch. Juſt. There is no difference between an alehouſe, 
and a common alehouſe. 24%, If an alehouſe is ſuppreſſed for 
| any diſorder or offence committed by the party, he ought to be 
„ ſummoned: otherwiſe when it is ſuppreſſed by the diſcretionary 
* power of the juſtices. An alehouſe may be ſuppreſſed, as Lord 
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ce bawdy-houle. 


« Hale ſays, Pl. Cr. , 


if kept in an inconvenient place, the 
& order does expreſs it to be a diſorderly houſe, and a common 


« Forteſcue Juſt. It was a queſtion in Lord Holt's time, whether 
e juſtices were bound to give a reaſon why they ſuppreſſed an ale- 
* houſe. He was of opinion they ought, becauſe the party had 
te a right or intereſt veſted in him by the licence, Here a reaſon is 


66 given, it being à diſorderly houſe. 


2dly, I do not remember it has 


tc ever been held neceſſary to ſhew a ſummons upon theſe convic- 
e tions : the diſtinction has been between mandamus's and convic- 
* tions by reaſon of the greatneſs of the puniſhment. In an order 


* of baſtardy a ſummons is never ſhewn. 


een 


v. King. And 


* Parker Ch. Juſt. ſaid, the objection had been often taken to or- 


& ders of baſtardy, bat neve 
« ſteeling, ſaying, having been 


r 


[2 


revailed. A conviction of deer- 
ummoned, is ſufficient. 


&« Pratt Ch. Juſt. Major fit, an minus, non differt ; be the pu- 
t niſhment greater or leſs, it makes no difference; the party in each 
* caſe ought to be ſummoned, and the ſummons ought to be ſer 


& en. 


« Raymond Juſt, I remember upon a motion of my own, an ob- 


* jection for want of a ſummons was taken to an order for ſup- 
te preſſing an alchouſe, but the order was confirmed. The diſtin- 
e tion taken by Forteſcue juſtice ſeems very reaſonable. 


* P. 310. 
+ Ante 3. 


Cu ria. 


been held good in ſome orders of removal. 
tc Car. The third exception is fatal. In 


* The court demanding of the ſecondary how the precedents were 
in ſuch caſes, he anſwered, that the court was divided, as to this 
matter, in a caſe between the King and + Glegg, which was in a caſe 
of baſtardy ; and that the name of the county i 


ty in the margin hath 


all criminal proſecutions 


* it will not be ſufficient to put the county in the margin; for that 
* can only prove the order made by the juſtices of that county, but 

js no argument that the fact was committed in that county. No. 
difference between indictments and orders. Rex v. Marſpall, 
* Trin. 10 B. R. this is a criminal proſecution, for it is adjudged a 
Adjornatur, 


* bawdy-houſe, and ſuppreſſed as ſuch. 


Graves verſus King. 


judgment, which Raby 


EE plaintiff had jodgment in Hilary-term 1722. which was 
1 now three years ago, which judgment was figned the 14 day 
of February, two days after that term, and the execution bore teſte 
the 12 Feb, 1723. And no ſcire facias firſt ſued; out to revive.the 
urged to be irregular, for the judgment re- 


lates to the firſt day of the term, ſo that there is above a year be- 
tween the judgment and the execution. The day of figning the 


| judgment, which is required by 29 C. 2. c. 3. has no other relation 
wo * | $25 48. | * 


than 


Term. S. Mich. « 11 Georgii, 1725.” 
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than as it affects parchaſers, in reſpect to the plaintiff and the de- 
Khdant, and as to all other purpoſes, it is a judgment of the firſt 
day of Hilary-term 1722. by fiftion of law ; ſo that the teſte of the 
execution ought to be the firſt day of that term, otherwiſe it is 
Wrong; and therefore it was moved to quaſh this execution. 
'Pazackerly contra: It was ſaid, that the plaintiff was right in point 
ef fact, though he was wrong by a fiction in law); therefore it was 
Moved that the plaintiff might have leave to enter continuances to ” 
faſt day of this term, ſo as to make it a judgment of that day; or 
that he might have leave to get the judgment ſigned as of the he- 
ceeding term, as a fine taken in vacation may be entered either of 
the preceding or ſucceeding term. 

But the court denied leave to enter continuances, this being now a 
record of three years ſtanding, neither would they give leave to enter 
the judgment, as of the ſucceeding term; it is true, it hath been 
done in fines, but theſe are by the agreement of the parties, but 
judgments are obtained upon adverſary ſuits; therefore the judg- 
ment in the principal caſe muſt be of the firſt day of Hilary-term. 
The court was divided as to quaſhing this execution. 

Pratt and Powys were of opinion that the court ought not to 
1 interpoſe to ſet aſide the execution. 

118 Forteſcue and Raymond held the execution, void: it is not by 
d fiction of law, it is the law itſelf; that all judgments, tho' ſigned 
« the laſt day of the long vacation, are judgments of the firſt day 

Dof the term preceding : it cannot be a judgment the 1475 of Fe. 
*bruary, for the court gives no judgment in vacation. A fine 
taken in vacation may be entered either of the term precedent 

* 'o ſubſequent, it being the agreement of the parties. 
„The court being divided no rule could be made; whertjora 


et the execution ſtand. 
| 75 Ti A | 
7117 N | | 
„ V Skipworth Mil' verſus Green. P. zu. 


F 


be ab action of covenant for non-payment of rent reſerved on A panics to an 
leaſe for years made by the plaintiff, as guardian to the Lord Cra- indenture are 
ven, wherein he demiſed meadow, paſture and arable land to the 2 
defendant, and amongſt the reſt all thoſe two cloſes called or known but not de- 
by the name of Lane's meadow, and the defendant covenanted to pay wb 45 

the rent, and alſo 51, per acre, for eyery acre of meadow or p 

' Fround, which he ſhould break up or plow; and the breach zſ- 
ned was, for that the defendant had plowed, up dao prata vacat. 
e ade, by reaſon whereof he is to pay 500“. and for BR ” 
payment thereof this action was brought. wm 


he defendant juſtifies, for that the lands called Lane's s meat 1 


e, time out 1706 . 5 e el Mock 1 0 Were 
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©. Reeve fot plaintiff, And upon a dethetret to this plea it was in- 
fiſted, for the plaintiff, that Kn All, .bevouſe the defaident, who 
is à party to the indenture, ſhall not be admitted to ſay, that Lane's 
meadows are arable, becauſe it is contrary to the indenture itſelf, by 
which he is zfopped to ſay, that thoſe lands are not meadow; and 
this appeating on recotd, the plaintiff need not plead and rely upon 
it, but mall take advantage of it by demurrer ; and the defendant 
having joined in demurter, the plaintiff muſt have judgment. 

Hawkins ſer- To Which it was anſwered, that the plaintiff demiſed meadow, 

| Jeant econtra. gaſture, and arable lands to the deſehdant; now, if the lands called 

Lanes meadnes ate not arable, then that word muſt be tejected, for 

without thoſe meadows there is no arable land at all, 

Ass to the Eſchpei it cannot be, betauſe the leffec cannot be eſtop- 
ped by the words of the leffor, for the calling the lands by the name 
of Lanes meadows, are the words of the leſſor, by which he deſcribes 
the lands as meadow; it is true, any of the parties to an indenture 
are eſtopped to contradict or deny eſſential words of the deed; but 
in this caſe they ate only deſcriptive words of a meadow, which is 
-not really ſo, therefore this is not contrary to any of the effential 
words of the deed, eſpecially ſince the names of lands are taken from 

reputation in old deeds to preſerve the evidence of ſuch lands, which 
atherwiſe might be loft, and is feldom regarded by any lawyer in 
2 Ae for the names of the parcels ate entitely left 
312. Happel are odions in law, aud adrnitted merely but of neceflity, 
Lit T becauſe they ate concluding to ſpeak. the truth 3 as for inftance ; 
- 4 ſtranger Joined with, the owner of che land in making a leaſe; 
now, tho' in reality this was the leaſt of the owner, yet it is like- 
wiſe the leaſe of the ſtranget by concluſion, otherwiſe his figoiog it 
would be to no purpoſe, ſo that it is an eſtoppel by neceſſity. 
Beſides, covenants and agreements are to be taken according to the 
Intention of the parties; and when the.defendant covenanted to 
51. for every acte of meadow he plowed op, it muſt be intended for 
2 acre which was really meadow, and not for cigſes called mea- 
Then it was objected againſt the declaration, which is, that the 
Plaintiff, as gnurdian to the Lor Craven, made this leaſe; now, 
{every guardian (except a guardiah in ſocage, which the plaintiff doth 
* Co. Lit, 37, not appear to be) is but & tenant at'will, and by conſequence cannot 
wake a teaſe for any certain time, or number of years, and if fo, 
then this leafe for years is void; and fo are all the covenants depend- 


11725. 


* p. 
+ Co. 
45. 4. 


Co. Lit. 332. ing thereon and therefore the plaintiff hath no right to this action; 
Lev. 45. Bf all this matter. bein 


g on the fate record, the defendant is not 


at TSS . 14 U, INS eau . 
one of them mut be arablg ; but the 

meadow by an acetiam demifit duo prota 
; | | © Wat, 
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bc Lame, meadow : and as to the objection, that thoſe are the 
Words of the leſſor, and therefore ſhall not conclude the leſſee, it 
zs net ſo in an indemure, for there the words grant and demiſe ate 
the proper words of the leſſor: and yet the defendant is eſtopped 
from pleading non demiſit, though it is otherwiſe in a decd. poll, for 
there the leſſee may plead, that the leſſor i habuit in tenemen- 
tis, &c. | 3 1 
ks to the objection to the declaration, (v/z.) That the plaintiff 
ppears on record to be guardian, who is but a tenant at will, and 
Exfitiot make a leaſe; this is contrary to the indenture ; and the ſet- 
ting him forth to be a guardian, is only a deſcription of the perſon, 
but doth not prove that he who made the leaſe is ſuch; he may have 
4 gkrater intereſt than barely as youre; therefore the leſſee who 
ſoy this land by virtue of, and under this leaſe, is eſtopped to ſay, 
chat the leſſor had no right to make it; and the rent ought. to be 
pald as long as the defendant enjoys the "Re | 


The caſe was recited by the Chief Juſtice to be thus: . The Curis. 


teflor demands 5. per acre for every acre of meadow plowed by the 
gefendant; and to entitle himſelf thereunto, lays the plowing the 
lands called Lene's meadows ; the defendant pleads the lands called 
Lanes meadows, is not meadow, but arable lands time out of mind; 


the plaintiff ® demurred, for that it is called 1mezdono in the indenture x P. 


of 'leaſe;, and the defendant joined in demurrer. 
Now it muſt be conſidered, that deeds muſt be conſtrued ac- 
e the intention of the parties, and that the name of meadow 
i this' deed is only a' deſcription of the land by reputation, and no 
dect averment that it is meadow ; therefore to plead that they are 
not meadow, is not contrary to the intent of the patties. ; 
A is true, it is {aid that the plaintiff demiſed duo prata vncat. 
Lane's meadow ; now, though t 2 were not really meadow, yet 
by this deſcription they would paſs in this deed, and therefore it 
would be too ſtrict, and plainly againſt the intent of the parties, to 
eie to work an ee. 
Now the refervation of the rent of 5 J. per acre for every acre 
gamer by the defendant, muſt be intended for every acre which 
"really meadow, and not for acres called meadow, for the name 
is but the deſcription of the land, and often differs from the nature 
it; for if the nature of the lands ſhould be taken from the name, 
then all thoſe great improvements of the marſh- lands in Lincolnſhire, 
whichiate ill called marſh in deeds, would like wife ſtill be marſh. 
le hach been truly ſaid at the bar, that cfoppels are odious in the 
l and it would be very hard that the defendant ſhould be bound 
bus deſcription ; and though all the pe 


parties to an indenture are 
bound by the words thereof in point of law, becauſe they agree to t; 
er mn muſt be intended of material words, and not to every 
une and deſeriptive words and circum 
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Now if theſe two cloſes had been demiſed, as containing 500 
acres, and ſo mentioned in the indenture, certainly the defendant 
would not have been eſtopped to ſay there were not ſo many acres, 
Cur, was clear of opinion, that the plea was good. Sed adjor- 
natur. | $3 


Weldon verſus Buckler. 


Scire facias CCI. fa. againſt the pledges in a plaint in replevin, which plaint 
againſt the O was removed into the court of Common Pleas, where the plain- 
* tiff declared, c. and the defendant avowed the taking, &c. as a 
plevin, is in diſtreſs for rent, and had judgment to have a return irrepleviable; 
nature of and thereupon a writ of error was brought in B. R. and the judg- 
* amend. ment was affirmed, and then a precept was directed to the ſheriff 
to make a return of the goods to the defendant, and he (the ſheriff) 
returned an elongata; whereupon the defendant brought a ſz. fa. 
* P.31 4. 9gainſt the * pledges, in which he ſet forth, that he had recovered 
judgment in the court of Common Pleas, prout patet de recordo, &c. 
in communi banco, which judgment was affirmed in error in the court 
of King's Bench, prout patet, &c. . 
The defendants plead that the record remains in C. B. 
* On demurrer ſpecial, | 
©. Reeve pro quer argued, that a writ of error upon a judgment in 
C. B. removes the record itſelf, and not only the tranſcript ; for 
execution is awarded by this court if the judgment is affirmed. 
A writ of error returnable in the Exchequer-chamber is different ; 
for there the tranſcript only is removed. Tre wt fe 
Then Braithwaite ſerjeant excepted to the ci. fac. for incon- 
ſiſtency: it ſhews that judgment was recovered in C. B. prout per 
record remanen in C. B. plenius apparet; that error was brought 
in B. R. where judgment was affirmed, uf per record remanen in 
B. R. plenius apparet. „ 
* Cur, Sci. faciass have been often amended ; however, let 
the plaintiff diſcontinue on payment of coſts. . 


Theed verſus Starkey. 
Covenant to FNOVENANT againſt an executor for not paying taxes according 
| x Fear ap a(} to a covenant in a leaſe made by his teſtator, wherein he co- 
rates to venanted with the leſſee to pay all the taxes on the lands demiſed; 
church and and the breach aſſigned was, for not paying the rates to the. church 


poor are not , 
taxes on the 477@  P0Ors 3 | 1 „ bees 2 
lands. And upon demurrer to the declaration it was objected, that the 
* 5 Rep. 67. breach was not well affigned, becauſe thoſe * rates are perſonal 


charges, and not on the land ; and for this reaſon the defendant had: 
zudgment, Wh N ö 
WS . Wyvell 
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Wyvel verſus Stapleton. 


T.JPON an action brought in the court of Common Pleas on a No cofts upon 
K South-ſea contract, the defendant had judgment; and upon a writ of er- 
a writ of error brought in B. R. that judgment was reverſed, and; 7 — 0 

nu a judgment is 
judgment that the plaintiff in error ſhould recover his debt and coſts, reverſed. 

as he ſhould below. | Ante 68. 

Helden moved that the plaintiff in the original action might re- v ho 
* cover his coſts thereof; for this court is not only to reverſe the * P. 415. 
« .firſt judgment, but ought to give the ſame judgment as the court | 

“ of Common Pleas ſhould have given; in which caſe coſts would 
« have been recovered. By the ſtat. of Gloc. c. 1. the Plaintiff is to 
* recover the coſts of his writ purchaſed, which is expounded to 
e intend to all the legal coſts of the ſuit. 2 Inf. 288. we do not 
“ pray coſts of the writ of error, but coſts for the delay occaſioned 
te by the writ of error. In the caſe of Mulcary verſus Eire & al, 

“% Cro. Car. 511, 2 Sand. 257. Judgment in Ireland was reverſed, 

« and no judgment given for the damages and coſts. There is no 

* caſe in point. | | 

Reeve contra: No coſts were recoverable at the common law upon 

«a writ of error. 3 H. 7. c. 10. is the firſt ſtatute that gives coſts 
« on a writ of error: but neither that ſtatute nor 8 & 9. 3, c. 11, 

«extend to writs of error where judgment is reverſed ; only when 
judgment is affirmed, or writ of error diſcontinued, There is no 

« precedent for coſts upon the reverſal of a judgment. 

In the caſe of Mulcary verſus Eire no coſts were given but on 

« the original judgment. If any coſts are recoverable in this caſe, 

* it muſt be on the ſtatute of Glauceſter: no other ſtatute has given 
* coſts, We are to give the ſame judgment as C. B. ought to have 
“given; and how could they adjudge cofts for the writ of error? 

“% Holt Ch. Juſt. called a writ of error a revivor of the cauſe and re- 


« moval thereof. Adjornatur. 


Wilſon ver/us Aldridge, 


HE plaintiff obtained judgment at law, and afterwards by a Sheriff order- 
| fieri facias directed to the ſheriff, he levied the debt on the - — 
goods of the defendant, who exhibited a bill in equity againſt tge 

now plaintiff, ſuggeſting that there was more due to him from the 
plaintiff than he recovered; and ſo got an injunction to ſtay the mo- 
ney in the ſheriff's hands. | EO 4 
The plaintiff and his attorney, being priſoners in the Fleet, move 
the court againſt the ſheriff, to return the writ of feri facias, and 
might be amerced till he do; and now the court was moved 
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in behalf of the ſheriff for direction what to do; for if he returned 

his writ he muſt pay the money, and then the court of Chancery 
3 | would commit him for not obeying the injunction; and if he did 
4 0 * it, then the court of King's Bench would amerce him. 
| e. * The court would not take any notice of the proceed! 
4 "TI F. 93 Chancery, but ordered the ſheriff to return his writ; otherwiſe 
; T would commit him; then the court being deſired to help the Wait 
Y do diſcover what attorney or ſolicitor carried on the proſecution 
3 | againſt him; they refuſed ſo to do, becauſe that would be only to 
8 enable the ſheriff to move the court of ara oe an 3 
ſo he had no relief. I 2 A Eten 


* 


* 


4 | Townſend verſus The 9 7 ea and ſeveral Commil- 
=  Honers of Bankruptcy. 


Bartiſter at Motion was made to change the Venue from Worceſterſhire to 
law being London or Middleſex, for that there would be a very. great in- 
43 joined with 

3 "other hath convenience to carry down all the proceedings of the commiſſioners; 

2 no privilege beſides, one of them is a barri/ter at law, and two others are attor- 

2 to change the nies; and it is the conſtant rule of this court to allow them to change 

2 | the venue in all tranſitory actions, either to London or Middleſex ; 

2 and the rather in this caſe, becauſe all the aſſignees and commiffion- 

A ers are made defendants; and the only evidence which can be againſt 

3 them, is what they bave done as commiſſioners here. 

Econ. The counſel for the plaintiff allowed the commiſſion to be good, 
and the proceedings under it; but that the fact on which this action 
was founded, was done in Worce efterſhire, which was the taking 
the plaintiff's goods ; and the privilege of a counſellor or attorney 
was never carried farther than when they were concerned in the 
action in their own right; for where another is joined with them, 
that privilege is never allowed; beſides the bankrupt himſelf lived 
in Worcęſter ſbire. | 

Curia. The court would not T the Venue, becauſe the plaintiff obli- 
ged himſelf to give evidence only of ſuch matters as happened in 
Worceſterſhire ; and when another 1s joined in a ſuit with a counſel- 

lor at law, or that it is in ater droit, he hath no ſuch privilege as to 


change a Venue. : CIC Ws 
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Cooper ver/us Ginger. Judgment . 
| | gainft two, 

and the writ 


N © Writ of Error was brought by one upon a judgment given in of error 
the Common Pleas: againſt two, which writ was quaſhed ; broozht by 


one, and 


and thereupon the defendant in error moved for coſts, as if the quathed ; the 


:0:jodgment-had been affirmed ; but the plaintiff * in the firſt writ ha- defendant 
ving brought another writ of error (a) de recordo quod coram vobis = pat 
reſidet, it was objected that the defendant in error is not intitled to Ante zog. 
coſts, unleſs that writ is likewiſe quaſhed. . 
But it was argued that a writ of error coram vobis reſiden', would of unt of 

not lie in this caſe, becauſe the record was not removed by the firſt error coram 
vit of error; for the difference is where the firſt writ of error abates bis reſiden'. 
or is diſcontinued, there the record is removed, and error coram 
vobts will lie; but where there is a variance in the ſtile of the court, 
or the parties are not ſufficiently deſcribed, there the writ of error 

* muſt be quaſhed ; and in ſuch caſe the record is not removed, be- 

- cauſe it varies from the writ ; and conſequently the record being not 
removed, a writ of error coram vobis will not lie. N | 
Nov in this caſe the record is fully deſcribed in the writ, and 

"= there is no manner of variance between the one and the other; and 

the caſe is no more than if an action ſhould be brought by one, 
where it ought to be brought by two, there the ation muſt abate ; 

and the quaſhing the firſt writ of error was in nature of an abate- 
ment, becauſe the record being ſufficiently deſcribed in the writ, 
it abated or was quaſhed, becauſe it was brought by one, when it 

ſhould be brought by two; therefore the writ of error being naught, 
the record was not removed; and if ſo, error coram vobis doth not 

lie; neither is there any thing inconfiſtent in the record but ad dam- 

num ipfius, when it ſhould be ad damnum ipſorum. 

No the firſt writ of error was quaſhed for matter appearing on 

the record itſelf, and it was never a good writ; and if fo the re- 

., cord was never removed, for the- firſt writ ought to be brought by 
both, becauſe both entered into the recogniſance ; but it being 
brought by one alone, he hath no right to examine the errors alone; 
therefore he ought to have joined the other in the writ, and if he 

© had been unwilling to proceed, he ſhould be ſummoned and ſevered. 

The Chief Juſtice ſaid, that if a ſtranger ſhould bring a writ of Curia. 

error in this court of a judgment in the Common Pleas, the record 1s 
not thereby. removed, which he compared to the preſent caſe, where 

the writ of error was * brought by one when two ought to join; * P. 318. 
and they were all of opinion that the defendant in error ſhould have. 


15 


(a) It lies on judgment in the King's Bench for any error in the record, as want of an 
iginal, c. or concerning matters of fact, as nonage, death of the party; for error in fact 
is not no ak of the court ; therefore it may be determined by the Judges whien the record is 
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coſts, (thoug h that writ was ; quaſhed) as if the judgment had "Ra 
affirmed; 2 as to the writ of error coram vobis, they ordered to 
ſearch precedents; and afterwards three of the Judges were of opi- 
| nion that error coram wobis refiden. did lie; and they grounded their 
+ 5 Mod. 16. opinion upon the caſe of ＋ Walker verſus Stolor, which was thus: 
Judgment in treſpaſs againſt fve defendants, and a writ of error being 
intended to be — the attorney left a note with the curſitor 
to make it out between the plaintiff in error, and five more, na- 
ming them: note, that one of the defendants is dead, and the curſitor 
made the: writ againſt four, without mentioning him who was dead; 
the queſtion was whether this was amendable, and adjudged that i 
was not, - becauſe all the parties to the judgment ought to join in a 
writ of error ; it is-true this was a plain miſtake of the curſitor, whoſe 
inſtructions were right; but yet it ſhall not be amended, becauſe 
this writ of error was brought to reverſe a judgment; but the ſtatutes 
for amendment of writs were made for the. re of. * 
ſo that writ of error was quaſhed. 11 80 
And it was now. ſaid by the court, that after that writ was unh 
ed; the plaintiff in error brought a Writ of error caram. vobis refiden. 
wherein the firſt writ :of: error was miſrecited, it being of a plea 
in curia noftro, whereas the ſuit was in- the reign. of the King 5 
Lueen, and the writ of error was in the King's time only; for the 
record was miſrecited, and ay (rant an _ writ of error coram 
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Andrews verſus Paradiſe, 5 
Gen . RROR of a jodgrient-1 in the en Pleas i in an \adlion of 
oy 4» "8 - coveriant; in an indenture-to lead the uſes of a ſine, wherein the 


that . would nic covenanted that the cogniſee ſhould quietly enjoy, &c. and 

do wares wthat he would not do any thing to moleſt, binder or prevent him 

1 (the cogniſee) or his wife, ot any occupiers of - theirs, in the quiet 
poſſeſſion or enjoyment of the lands, Se. but ma ths defendant had 
moleſted Bim, Ge. 

The defendant pleads that he had done nothing to moleſt, hinder 
or prevent the cogniſte or his wife, &c, - - 

* The plaintiff replied, and affigned- a woes; for hes he was 
ſciſed of a cloſe-in ſuch A field, being parcel of the lands now pur- 
chaſed under this fine and conveyance, and that there was a lane 
leading to this cloſe,” through which lane the plaintiff had a way to 
the cloſe, and that the defendamt, ſcilicet paſlea, did erect a gate acroſs 
that way, 3 the plaintiff's tenant was obſtructed in the quiet 

of the aforeſaid cloſe; &c. 
And 3 a demurrer to this replication the plaintiff had judg- | 
ment in the Common Pleas ; and now upon this writ of error 
brought, it was inſiſted, * the Rn ION ſhould be reverſed, for 


P. 319. 


: that 
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tn the replication was only eee of an obſtruction, (via.) 
Per quod the plaintiff's tenant was obſtructed; whereas the pleading 
ought to have. been certain ; beſides, nothing appears in this repli- 
cation, to ſhew that the ſetting up the gate was unlawful, for there 
may be another way, which might make it neceſſary and lawful 
to ſet up a gate; neither is it ſet forth where, or to what place this g Rep. 89. 
way leads, ſo that the defendant cannot make any anſwer to it, 2 Vent. 58. 
the replication being too general; beſides, this is not an obſtruction 
of enjoying the cloſe immediately, but by conſequence; and the 
plaintiff hath not ſhewed that he had a right to enjoy this way. 

It was argued for the affirmance of this judgment, that the lane Econtra for 
was left for the uſe of this cloſe upon the incloſure of a common ” 2 
field, and that it is convenient for the purchaſer, and very neceſſary ner. 
for preſerving the poſſeſſion ; and that this lane was conſtantly uſed 
by the occupiers of the cloſe before this conveyance and covenant 
were made, which is not a covenant as to the right, but to ſecure 
the plaintiff i in the quiet poſſeſſion; and the breach being well laid, 

(viz.) That the-defendant obſtructed the quiet enjoyment by ſetting 
up a gate acroſs the lane; the judgment ought to be affirmed. | 

This appearing to be a neceſſary way for the enjoyment of this Cura. 
cloſe, then, whether the gate is ſet up by right or wrong, it is not 
material as to the defendant; for in either caſe, om it is an Ferre | 
tion, it ought not to be erected there. 

The. Hen was affirmed. _ 
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1115 18 Ann. c. 9. 


The King 3 Thead. 
Convict ion 


v4 the 1 8 Ame, it is enacted, That the er, Ge. may upon che ſta- 
enter the bouſe, &c. 7 day or by night, where candles are made, tote for _ 
and if in the night it muſt be in the preſence * of a conſtable, and may . tf 
15 the candles, the makers whereof muſt keep. juſt ſcales and weights in weighing 
where they are made, and permit and of the Meer. in fing them, 2. P. 
under the penalty of 101. FT? 1 
The defendant was convicted upon this ſtatute, for not affiting *" 2 Ld. Raym. 
the officer of exciſe in weighing the candles; and it was now ob- 1375: 
Jeed, that the conviction was wrong, becauſe. the- ſtatute directs, 1 "ih 2 8 
that if the entry is in the night-time, it muſt be in the preſence of Tins aig: 
the conſtable ; and it is not ſpecified in this conviction, whether the 2 ＋ K. 
entry was by night or by day. _ „ 84. 
It is faid in the conviction, that the officer entered laue full . which Econtra 
ſufficient, without ſhewing any circumſtances of his entry. 
This is a good conviction for 10/. upon an information before the 
2 for they have a juriſdiction in this caſe, and nothing ap- 
Peats wrong in it; for it being alledged, that the officer entered 
lawfully, it muſt be intended ri « eſpecially when nothing appears 
to make it. wrong: this objection ern come on ne defendant 8 
part by pleading. „ 4M | ad 
Vo 1. VIII. | 4 I The 
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he King verſus desc & al'. 
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Indiftment for Hy E defendants were indicted, for that they, per eri 
a conſpiracy inter eos babitam, gave the huſband money to marry a 
FI helpleſs woman, who was an inbabitant in the pariſh of B. and in- 
marry a poor Capable of marriage, on purpoſe to gain a ſettlement for her in the 
woman Inca- 


pariſh of 4. where the man was ſettſed; and now it was moved to 


1 — quaſh this indictment, becauſe it is no crime to marry a woman and 
= Str, 70 Sel. Cal. 36 _ Sire her 4 portion; and the juſtices are not proper 5 what 
on 465. 536 woman is capable of an huſband, neither have they any juriſdi iction 
in inacies. 
contra. — inſiſted on the other ſide, that there is a crime fir. forth 
in this indictment, which is a conſpiracy to charge a pariſh, &c. 
and a conſpiracy to do a lawful act, if it is for a bad bot is a good 
fuoundation for an indictment. 
; Timberly v. An jinditment for a conſpiracy to charge a man to be the father 
1 1 of a baſtard- child, was held good, though fornication'is a ſpiritual 
Vent. 304 offence; becauſe B. R. hath cogniſance of every unlawful act by 
S.P. which damages may enſue. 
The King v. So an information for a conſpiracy ta impoveriſh the farmers of 
Starling, Sid. the exciſe, was held good, &c. 
IT, * To which it was anſwered, that thoſe were cue to 
Econtta. do unlau ful acts; but it was a good act to provide a huſband for this 
P. 32 1. woman. | 
. The quaſhing indictments is a diſcretionary power of the court, 
fut in this caſe the defendant hath not ſhewed any thing to Induce 
the court to quaſh the indictment; and if the matter is doubtful, the 
- + » defendant muſt plead or emu, but indietments for ee are 
: Dona. ee 
A bere conſpiracy t to 4 a vu act to an unlamful end, is a 
criwe, though no act was done ia eonfequence thereof; but if the 
fault in the indictment is plain and apparent, it is quathed for that 
reaſon, andathe party ſhall not be put to tbe trouble. to plead, or 
demur 3 ſuppoſe; thege is a conſpiracy io let lands of 101 1 annum 
value to a poor man, in order to ger him a ſettlement; or to make a 
J certiſcate- man a pariſh- officer, or a confpiracy to ſend a, woman 
4 big af a haſtard- child into another parith to be de hvered there, and 
2 ſeo to charge that pariſh with the child; certainly theſe are crimes 
| ;adiftable, | but in this iodictment it is not ſet forth, dar the wo- 
man was likely to be chargeable to/the-pariſh, 
As to the objection, that the ſeſſions] have ao. juriſdiction | in 
ce cenſpiracia ; the contrary is true; they have no; juriſdiction in 
3 II; Perry at -common. law, but by the: Fatate they baye:; and: they have, 
cap. 15. ng, quriſdiction to indict for forgery; but certainly: they have Jutiſ- | 
5 diction, 4% c9%þir attonibres, and ſuch a: perſon as * N is, 
was puniſhed by indictment at common la. 
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man was laſt legally ſettled in the of nw of 5. but A. that ſhe 1167. 


Wag tenant by S e in „ ede. and 175 cut down trees there 


mice for the opinion of the Fg it T5 refolved, that in afl H 
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% 
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"Re in T rinity-term following, judgment was given for ths "a See Salk. 174 


fendant, becauſe it was not averred in the indictment, that the wo- rb) Raym. 


was an 42 there. 


onder 
og A Y. 
G. John Walrond 4 Jacob Senior Henricus Van 
6). __ -_ Moſes. 
ne 


"PON a motion for leave to change the bail in this cauſe, on One of the 
that very day it was to be tried by mf prius, becauſe one of but a, 
chem was a very material witneſs for he defendant ; the counſel neſs for y 
for the laintiff objected againſt it, (vig.) That the bail ſhould defendant, ard 


nt be c anged, becauſe the principal was run away, and the bail —_— 


bad offered 100/, reward to any perſon who ſhould bring him in; new bail 


beides, the new bail now offered inſtead of the former, were bai] might be put 


to ag & action upon a Seuth-ſea contract, in which the plaintiff had 1 


denied. 
a verdit for 13,400 J. ſo the plaintiff in this action cannot tell what * P. 322. 


they may be worth after the payment of that ſum, 

jk the bail furrender the principal, they ſhall be admitted to put Catia. 

in new bail, and then the old bail may give evidence at the, trial; 5 
but the bail” now offered being bail in another action for a confi. * 94 
derable ſum, and a verdict againſt the ptincipal, the plaintiff i in this 

Aon cammot have timely notice to inquire into their circumſtances ; 

therefore the court will not force new bail to the action, but the od 

ones muſt ſtand. | ; 
Mera; At the trial-of this cauſe, a caſe was cited, that Trover Nover will 
lay'in England, for timber taken away and converted in Ireland ie 3 
and this was by the opinion of the late Chief Juice Holt, tho“ i +50 mar g © 
Was Nl. that it might bring the title of lands in Ireland in 
ion, which could not be 11 here; but he anſyered, that as 
Was a tranfitory ation, it might be brought here for a con- 


 vertion in Ireland ; nor thall any incident queſtion which may ariſe 


on the fame; bar the plaintiff of ſuch action for if it ſhould; then 4 
per fon being. in England: can have no remedy here when the defell⸗ 


cant i 18 Suey « of A trover in Ireland, and comes e thence into this 
om. 


4 by 15 | * 


A vi Which was r now, offered i in aher to a queſtion made, whe- 

ther an action lay here, on a contra? made in Holland; and the caſe 
Hrn and Hodges was cited, which was, trover was. brought * Salk. 299. 
here; And upon Not guilty pleaded, it a ppeared, that the defendant bl. 29. 


», 
à Caſe 


atze that he reverfion belonged to the plaintiff; and 


alone, as in treſpaſs quare claufum If git the plaintiff cannot prove” .. 6 wh 
a "paſs any where elle, but where it is laid in the Ae - | 
toni, * ay it m any other i where it was done; — 4 

"tha | ps 


Hf 


"Forms 8 Mich. GA, 172 NI. 


hu it was otherwiſe in — ackions, as trouer, Ge. therefore 
F the plaintiff might top ** — here, * prove it was done 
3 e 

3 * Mera alſo, That in the principal caſe it was now reſolved, that a 
copy of an agreement regiſired in Holland, and atteſted by a pub- 

lick notary there, may be given in evidence for the now defendant, 

__ eſpecially ſince he proved that the plaintiff took out another copy 

: he ſame agreement, and would not now produce it ; ere 

that copy which the defendant had taken dut was given in evidence, 

* P. 32z. for it is plain that * the plaintiff knew the agreement, 2 having 

taken a copy thereof, ſo could not be ſurpriſed. 

Nera alſo ; That at the ſame time the court held, that a plaintiff 
who was in Holland might make affidavit there, and get it atteſted 
by a publick notary ; and that it ſhould be —— as evidence to 


hold the defendant to ſpecial bail here. 


Warren verſus Conſett, antea Term. Mich. 9 Geo. 


— debet *R HIS was a writ of error on a judgment in the Common Pleas, 
(6 4 in an action of debt for a penalty in not performing an agtee- 
of debt on a ment, to receive and pay ſo much for a transfer of ſtock, &c. 

91 The defendant pleaded ni! debet; to which plea the plaintiff de- 


Poſt: 382. murred and had judgment, for that ni! debet was no good plea ; 
and that being now the only queſtion, it was argued by Reeve for 
the plaintiff in error, that the plea was good; it is true, it is not 
ſo in an action of debt on a bond, becauſe the debt is immediately 
due; but it is otherwiſe in an action for a penalty, becauſe the plain- 
tiff could not demand it as a debt or duty; for it is not ſo without 
laying ſome fact antecedent to his demand, to entitle himſelf to this 
action; and that muſt be ſomething Ai the deed to ſupport the 
demand; for there is a difference between a bond for performance 
of articles, where the condition appears in the very body of the bond, 
and an obl ligation which bath a defeaſance or condition in it not 
in the body of the obligation; for in this laſt caſe a man may have 

an action on the obligation, without ſetting forth any matter dehors 

43 to entitle him thereunto; and in ſuch caſe 2 debet is ho good plea, 

© for the obligation muſt be avoided by matter of as high a nature, 

= | and the defendant is effopped by the deed to ſay nothing ; is due; but 
it is otherwiſe in the firſt caſe, for there the debt is not due prima 
© . . Facte on the deed, but for not doing ſome other collateral act. 

11 H. 7.4. b. The caſes following were cited to ſhew this to be the conſtant 
2 aſh, difference, (viz.,) That wherever the debt ariſes by matter colla- 
217 b. lateral to the lien, it is a g . becauſe there ariſes no eſtoppel 

roke, e by the deed. When matter of fact and record are mixed, the party 
| is not bound to plead Nul tiel record, in an action of debt a voſt 


1 teat. *. a * e or piles, for an ease of * in Execution . h 


tiff 


- 
* 


PR 
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Plaintiff muſt declare on the judgment, nil debet is a good plea, 

and ſo it is to an action of debt on the o Stat. 2 Ed. 6. ſor not ſet- I Cro. Car. 
ing out tithes; and ſo it is to an action of debt on & a judgment 7 p | 
againſt an executor upon ſuggeſting a devaſiavit, becauſe the deva/ta- Hut. oo” 
t s a matter en pats triable ; ſo ſaid by Holt Ch. J. in the caſe of Hob. 224. 
Barrett v. Andrews. Mich. 2 Ann. | Lev. 170. 
It was agreed on the other fide, that ni debet is a good plea where; * 985 
ae is founded on a collateral matter, and not compriſed in the Econtra. 
deed; and theſe are caſes of daily experience; as in actions of debt 

By rept reſeryed. on a leaſe. by deed; and in actions of eſcape, and 

in all acts founded on acts of parliament. | 5 
But the action in the principal caſe is entirely depending on the 
Iced, and abſolutely founded on the obligation therein, by which the 
Iefendant Bound bimſelf in ſuch a penelty, which is an obligation to 
all intents and purpoſes ; but where the lien ariſes on the deed it- 
ſelf, there nil debet is no good plea, though matter of fact is aver- 
red; and wherever an action of debt is brought on an obligation for 
payment of money, it muſt be averred that the debt is not paid, 


which is matter of fact; and yet in ſuch caſe nil debet is no good 
plea. AE : 2 1 | * 
i Bur wherever the plaintiff declares on a fact collateral unto, and 2 Sand. 344. 
not vrifing within the deed, there it is a good. plea ; but it is a ge- Hard. 332. 


Py 


mega ale that il debe js no good ples to any aGion founded on f - . 
mag 


or on a record; and it would be of very ill conſequence. if 


bald, and particularly in this caſe; for then the plaintiff. muſt 


ir the 
pot only prove that this deed was executed, but he muſt alſo prove 

the time of the opening the books, the regiſtring the contract, the 
tender made by him to transfer, and the refuſal of the defendant, to 
accept, Tc. and to pay the money; and after all this hardſhip, if 

zi debet ſhould be a good plea. to a. ſpecialty, (for ſo this obligation 

is) the defendant may ſurpriſe the plaintiff by giving a releaſe: in 
evidence; or by proving the obligor was not compos mentis at the - 
time of making this obligation; and ſuch difficulties might make 
perſons defend their cauſes where there is no colour of defence, but 

only ſome hopes that the plaintiff might fail in proving ſome of thoſe 

"things ; therefore the law will not admit of ſuch complicated ifſues,  - 
but will always have the iſſue a ſingle point if paſſible, and for that 

"very. reaſon will never permit a man to plead the general iſſue to 


a ſpecialty; beſides the vaſt difference this iſſue may make of coſts at 


«the trial, which probably may be ſwoln from 10 J. (which might be 
competent coſts upon nan eft fadtum) to 1000. upon ſuch a com- 


Plicated iſſue as ni debet; beſides this plea contradicts the deed, 


and therefore ought not to be allowed more than nil babuit in - 


egeis in an action of * debt for rent reſerved upon an indenture ; P. 325. 
Mien was never yet allowed. 6, ved 1 t 152.5 AV ; SC av $ vt 
ich it was anſwered, that though there be ſome ingenuity Ecos for | 
"arm that where the fats on which an action is founded are con- revering de 
WI. VII. 9 4 K tinued, gment. 


o 


Term S. Mich 11 Georgii, 1735. 
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4 23 and appear in the deed itſelf, there il debet is is no good plea; 
b yet a bare affirmation — 70 one authority to ſupport it, will 


be of no force. 
1 1 The court took time to give jenen, becauſe the court of 


VR, 56 Common Pleas were unanimous in their judgment, See pſt. 382. 


The King verſus Simpſon. Monday 16 November. 


Mandamas to 


ANDAM Us to the defendant who was ſurrogate to Dr. 
e King, Arcbdeacon of the Dioceſe of London, to ſwear one Fane 
deb the for. Church-warden of Colchefler, being elected by the inhabitants, ac- 
1 rogate made cording to the cuſtom of that pariſh ; who returned, that it did not 
I | an in return. appear to him per aliguod ſcriptum, that Fane was duly elected; and 
1 2 Ld. Raym. ppe 7 
3 1379 that the Biſbop of London had inhibited Dr. King, or an perſon 
>” _ * acting under him to ſwear this Fane; ſo he (the a cannot 
B. 381. ' ** *ſwear him; and that the mandamus did not ſet forth that Calcheſter 
See Ld. Raym.. was: within the dioceſe of London. 
153. To which it was anſwered, that though the mandamus doth not 
preciſely mention Colcheſter to be within the dioceſe of London, yet 
When the return mentions that the Biſhop of Londen had inhibited 
the Archdeacen, &c. that is ſufficient to ſhew the court that it was 
-within his dioceſe ; therefore a peremptory mandamus was granted, 
as it was in the caſe of the King verſus Cardigan; for the court 
ſaid, that where the church-wardens are to be elected by the pa- 
riſhioners by preſcription, it ſhall not be in the power of the 2 ban 


to nn them. . 


{ 


T he King verſus White. 


} 


| ates as a 6 ande was directed to an archdeacon to ſwear a whurch- 
lectus no 46 warden, who was elected by the inhabitants, Go. and he 
good denn 4e returned non Fuit eleflus; this was adjudged to be no (a) you 


to a manda- 

. mus to ſwear return, and a peremptory mandamus was granted. 

oO -a church 

2 . warden. 2 Ld. Raym. 1379. 2 Stra. $94. 2 Salk, 434. been by Holt it is out of the writ, and . 
1 (a) But Ld. Raymond ſeys that this determination was certainly wrong, for the return was a good return, 

AY and hath often been made to ſuch mandamus, and »Qions brought upon the return and tied. 2 Ld. Raym. 
1379, 1380, 1405-, 11 Mod, 174- pl. 16. +12 Mod. 3. That bon fuit electus was not a good return, was 

denied, for the court ſaid, that caſe had been over ruled, and AY 1 never to 157.5 it ed again. 


Fitzgib, . g. 20% 95. n. K. B. * 
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Motion was made by the plaintiff to examine witneſſes at a * P. 326. 
q Judge's chamber, they being mariners, and now going to ſea Semen who 
on a long voyage; which was oppoſed on * the other fide, becauſe 2 
this would be to deprive the party of the benefit of their evidence a long voy- 
by croſs examining them at the trial; it is true, ſuch motions have . — = 
been made where the defendant. would put off a trial, or where hemhar they 

deſires ſome other favour of the court; but here it is in the power might be ex- 
of the plaintiff to bring on the trial when he pleaſes; and the defen- 2 
dant cannot bring it on but by proviſo, and then this motion might — but de- 


be proper. 6 ue: | nied. 
This motion would have been granted, if the defendant had Curia. 
agreed to it: or if he had deſired any favour of the court, it ſhould ; 
not be granted unleſs he would admit the plaintiff to examine his 

witneſſes ; but that being. not this caſe, the. plaintiff took nothing 

by this motion. 5 | | 


: lid | The King ver ſuus Edwards. 


PON a motion for an information againſt the cerſcers of the 1 
A /v0r of the pariſh of Vadburſt, for removing a poor woman fen of the 
who had the /mall-pox into another pariſh, and againſt her will, poor, for re- 
from the pariſh of J/adburſt, where ſhe was an inhabitant ; and the nne 6c 
ſeſſions refuſing to give any relief; | ; 
The Chief Juſtice ſaid, that where a perſon is viſited with fick- Curia. 
neſs hy the act of God, he ought not to be removed from the place 
where he is ſick, farther to endanger his health, without an order 
of two juſtices; and if ſuch order is made by the juſtices, knowing 
bim to be ſick, an information ſhall, go againſt them; ' thereupon. a 
tule was made againſt the overſeers to ſhew cauſe, c. 
And on another day they came to ſhew cauſe,” Cc. and denied 
the fact alledged againſt them; and moved that the rule might be 
diſcharged, for otherwiſe this woman, who was really ſettled in that 
pariſh'to which ſhe was removed,” would upon the trial of this in- 
Formation, be evidence againſt the pariſh of Wagharſt, and gain a 
therme. eee eee 
But the court was of opinion, that the fact being controverted, * 
. and carrying fuch a barbarity with it, it is requiſite that it ſnould be 
tried upon an information; and then the jury would be proper judges 
of the truth. OY OE. „ . 


* * . 
* 
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* 
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, ere King ver/ur Harris, 


Motion to 66; TNDICTMEN - for a riot, at Herefard aſſiſes, and affaulting 
— * an in 40 J. S. pett. cun con' bular. in executione officis ; and upon motion to 
ickment 2 ch it, it was objected, that this indictment was ill, becauſe it 
riot and aſſa qua 
- on-a — was for a riot in & ſuper pett. con' bulatium, when there is no ſuch 
by reaſon of << word as pert: which was tree on the other fide, but that con- 
bond. . <2 orijum; with a daſh, made the indictment good. 
n 7 The word pert. is ſurpluſage, and ſhall therefore be. rejected; 
8 ec and the indictment is good without it, for the other ward makes 
et it good: for- con bularium, by virtue of the daſh, may ſtand for 
* conſtabular* : ſach daſhes have been often uſed, and the common 
ce ! is the only rule in governing our conſtruction of them. 
Ingsdictment good. 
N. B. As the law proceedings ate now in Engliſh, this caſe can 
0 never happen again. Pee Stat. 4 Geo. 2. c. 26. 5 Geo. 24 c. 13 
6 Geo. 2. c. 6. 


Hunſton vers „un 24 . 
Want bg Fon "HE plaintiff had judgment i in the court of Conmny Pleas, 
aged for + 1 Which was now above ten years landing, when the defendant 
error. brought a writ of error in B. R. and aſſig 9 want of an original 


for Error; and now the defendant in HER 0 in nullo eſt er- 
Tatum, and the want of an original being not yet certified, he moved 
5 ue. da ea off till next term, that he might i in the mean time procure 
n original to be filed, this being : A contrivance of his own. yy 
| 16/deffaad him. bad! 4 


3 | c.. "THis motten mould hade been made Gelkee the 8 put in 
_ the paper; but it having the countenance of fraud, it was ruled to 
t pon tb aa, 

q — Cuband | ele Dewſb my 

3 Probibiion FYROHIBITION, &c,, che caſe was'thus, (viz.) he piaintif 


Saane in the prohibitign, procured a ud to be delivered to hic out 
| king 850 he 11 dec Court of 7 4 Ms at the; ſame time entered into 
| - «ſpiritual court, a nd in fuch 4 Perl, With a condition to redeliver it agaln 
1 | " defendant is that court, 00 or bete ſoch a day, Sc. which not being done, 
1 3 Scl. the ſpiritual court ST againſt. him pro 4efione: __ 3 — 


l the very will Og into court. 
Which he got 
-out of that 


=» f 
= . - 
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he defendant pleaded, that he had entered into a bond to re- 


deliver the will, on which they might have a proper remedy: * « p. 328. 


which plea being rejected by that court, they proceeded againſt 
him there ; and now he moved for a prohibition, upon a ſuggeſtion 
that all ſuits upon or TY bonds are determinable only at 
common law. 

Bootle contra: This motion comes too late, there being a ſentence Econtra. 
and excommunication ; the intent of the libel plainly appears to be 
for a redelivery of the will, and not for the recovery of the penalty 
of the bond: for that the witneſs to the bond was dead, and pro- 
bably if it was put in ſuit, they might not recover; beſides, the 

nalty might not be ſufficient to make amends for the damages 
Juſtained by thoſe who were intereſted in the lands conveyed by this 
will, by not having it produced; therefore it is neceſſary that they 
ſhould have a power to enforce him to bring it in. 

Beſides, it is the & election of the party either to put the bond in . Cio. pi. 
ſuit, or to ſue in the ſpiritual court; and now ſome inſtances were 607, 844. 
ſhewed in parellel caſes. 

A man forged an ordination, and being erolbcuted | in the ſpi- Lev. 131. 
ritual court, he pleaded that forgery was triable at common law]; Sid. 217. 
the court rejected that plea; and thereupon the plaintiff moved for 
a prohibition, but it was denied, becauſe the proſecution was in 
order to a deprivation. 

So where the ſuit was in the ſpiritual court for taking the bells Sid. 28 1. 

_ the ſteeple ; the defendant pleaded the general pardon:; and , 
that plea being likewiſe rejected, the plaintiff moved for a prohi- 
bition, and that was denied, becauſe the ſuit bring pro ſalute anime, 
was not pardoned. - 

And in * Gardner's caſe, where the executors gave bond for pay- * Gardner's 
ment of a legacy, Judge Doderidge was of opinion, that the obligee - - 
might-ſue for the legacy in the ſpiritual court, or at common law ” 
upon the bond ; for that the taking * bond had not altered the na- 
ture of the legacy. 

That caſe in 2 Rall. Rep. 160, is not law; for the bond ſatiſ- Curia. 
4 fies the party, by WN the legacy. 2 


W. Jo. 230. 


Udo King verſus Brereton. 


u for a libel laid in the city of Beller, which being Information 
there, but in the county of the city ; therefore it was ſent by mti mus m me 
_ directed to the Chamberlain of the county palatine of Chefter, with Script ſev 
1 that he ſhould tranſmit it to the Mayor of the city of 5 oahng 
in order to have it tried in the county of the city before 15 


"bo 1. VIII. 4L * The 


a local offence, and iflue joined i in this court, could not be 9 for a libel laid 
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* p. 329. 70 5 The writ fropn the Chamberlain to the aer (after iſſue tried) 
e commands the mayor to ſend the recotd back to the Chamberlain 
for him to appoint a day ſor the appearance of the parties, in order 
<< for, their receiving. judgment. 
*The Chamberlain accordingly tranſmitted the pd to the 
Mayer, who had the cauſe tried, and a verdi& againſt the deſen- 
dant ; and then the mayor, Who was the judge of the court returned 
" he recard, which return was certified. by the Chamberlain. 
Ang now it was moved by Fazakerly i in arreſt of edges f 
The firſt exception was, that it ap ars'by the record that the 
hey figs is appointed by the Mayor; which is therefore void, 'beeavſe 
done without authority. e 
2d Exception, It does not appear that the Chamberlain of che 
< county palatine of Cheſter, is Chamberlain of the city of Cheſter. 
Then as to the information, the fact is laid very — for 
2 Bal. Abr. it js, that the defendant ſcripſit, fret, & publicauit, ſeu ſeribi fecit, 
ian . & publicari cguſavit, which is very incertain, and no proper defence 
ndetment 
for a ſorcible can be made, becauſe it is in the digjundtve, ele where an 
entry ipto two ind ictment was for making, ar cauſing to be made, a bill of en, 
cloſes of i this was held ill, becauſe in the dissundive. 
paſture is Then it ſets forth, that the defendant made quendam Bbellum i in 
uncertain, 1 0 cantinentur bæc ſcandaleſa verba, &c. ſetting forth ſome words, 
r g. but not the whole pamphlet, which he ſhould have done, or aver- 
5 Mod / 137. red, that there were no wards in i to qualdy thoſe which were in- 
ertain. Fil 
"off « 1, The Mayor beice Judge "op right to appoint the day; 
Sir -Philip <4 all the precedents warrant it. Befides, ſhould this obſection pre- 


Yorks Anor- de vai, We 2 have a new mittimus or a ve. fa. de novo.” Rot. Abr. 
ney General 


contra. be 285. 
60 adly, The Chmbatein of the une palative i is Chamberlain 
** of the city of Chy/ter, for the city of 'Gbefter is part of the coun- 
r bers * th 7 and he has juriſdictian within the city of Cheſter, by 
1 8. c. 13. 1 Ff 217. There are but do procedents of 
40 e laid in * county of [the city of Cheer; and in Both 


* theſe pt px ahi the tan pod is directed as here. Tr.43 M. 3. 
„ Merchant 25 Company v. Bahnton. Mich, 8 Ann. erſte v. 
1 0 Tickel. © K 5 29197 77 Tis BW 505 5 


As to the objecten bet Ui infarematic is inthe diyjurAtive: it is 
true, a man ought not to be puniſned where there is any incertainty 
ig he crime committed; but a diszunctive doth not always make a 
| "A Fat crime, hut ſornetimes i it is explanatory, and therefore writing 
Mpgr $13: 4 libel, or cauſing it to be. writ, is the ſame offence; and if ſo, 
1 nformation is good; it is like an indietment on:/the/Ratute 
91 . a man 1 artem fv. ayes, ere 

25 4 11. bus 7 A SEL 3 DRAW 104. 
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« All precedents warrant this form of 1 10 out the libel; for 
4 if there is any other part of the libel which may excuſe the de- 
. ſendant, he may take advantage thereof upon the trial. 3 
On the other fide it was anſwered, that this court will take judi- Continumce 
cial notice of. the miniſterial officers of all counties ; * and if the . 
Chamberlain bath a command over the whole county palatine (as plain. 
Sertainly he hath) the court will intend, that this return was made * P. 330. 
by bim as Chamberlain of the county palatine, and no other ſhall 4 Iaſt. 212. 
be intended. 
And that chis record is well returned, and the day given by the 
mayor (who was the judge that tried the cauſe) to A the judg- 
ment of this court; and if no day had been appointed on the roll, 
the court might appoint a day in entering the continuances until a plea 1 Rol. 485. 
or demurrer. 
And laſtly, there is no incertainty in the fact, for to write or 
Aa to be uritten, is the ſame offence. 
As to the firſt and ſecond exceptions, if the precedents are ſo, Cris. 
e cannot vary now ; the city is part of the county palatine. 
p Tbirdly, writing and cauſing to be wrote are two different acts; 
and no information is like this. On the Star. of H. 6. an indict- 
ment ſor erecting cattagium five tenementum is ill, as to the in- 
4. diftment on 5 Eliz. c. 4. it is good, becauſe that is not the 
charge. If the crimes were the ſame, yet the indictment ought 
| H to be certain. Fourthly, * information is good notwithſtand- 
ung this. . WW. 5 OT: 
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Gos Bild #7 — Sparks ver 22 Keeble. 

Fonds 343 » 1H} 

t 1 ns wi & arable clanſuns 7905 & introvit, &c. and Ples not m- 
took away the plaintiff's hops, and de/froyed his hop-poles, Ce. 1 
The defendant; as to the force and arms, pleaded N ot uilty, and not good. ; 
Juſtißed the entry, for that the Pres where the treſpaſs was ſup- 
poſed to be done was his (the defendant's) own 5. and that he 
Entered and diſtrained the- 5 feuſant. 

And a demurrer to this plea it was inſiſted for the plaintiff, 

hat 3 the defendant might diſtrain the poles, yet he Ng not 
* 3 8 in this plex he made no anſwer to the Gefireging 
them; as he ought. 
N juſtification can be e fer defrag ing 4 a thing diff aimed, for Cr. 3 
Wgalldiſteſtes ought to be ſafely kept; ſo the defendant 1 not 
| anſwered that Hart of the declaration, judgment muſt be x for the 
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* P. 331.* Arthur verſus Commiſſioners of Sewers in Yorkſhire, 


Certiorari is HE plaintiff was choſen clerk to the commiſſioners of ſewers 
2 * . at a meeting, by a majority of forty-three then preſent; and 


be granted at afterwards, at a ſecond meeting, they made an order to turn him 
Sicke. out, and they choſe another; and now the plaintiff. moved for a 
tra. 609. . 5 . | . | 
Fortec. Rep, certiorari to have the order returned, which was oppoſed by the 
374 commiſſioners, who offered to read affidavits, that the plaintiff was 
ſurreptitiouſly choſen without due notice given to the majority of the 
commiſſioners, who formerly made an order, that the commiſſionets 
ſhould always give thirty days notice of every meeting; but when 
this clerk were choſen there were but ſix days notice given, on pur- 
poſe to ſurpriſe the reſt of the commiſſioners in the choice of the 
plaintiff, for great part of the commiſſioners could not poflibly be 
On the other fide. it was faid for the plaintiff, that the court 
would not inquire into the merits of his election till a certiorari was 
granted and returned ; for ſince the commiſſioners have power by 
the ſtatute to elect a clerk, and the plaintiff is elected by them, he 
is entitled to ſeveral perquiſites by virtue of ſuch election; and the 
commiſſioners having thereby executed their power, they ſhall not 
be permitted to recall their own act, for if they ſhould, they might 
chuſe a new clerk at every meeting, and turn out the other, and there 
will be ſuch a conteſt amongſt them as may render the office pre- 
carious z and for this reaſon the court would not permit the e 
vits to be read, but would grant a certiorari, which was a writ of 
right. 4 
But this was denied by one of the judges, who ſaid, that a cer- 
tiorari was not a writ of right, for if it was, it could never be de- 
nied to grant it, but it hath often been denied by this court, who, 
upon conſideration of the circumſtances of caſes may deny it, or 
ts grant it at diſcretion ; ſo that it is not always a writ L right. 


» 


It is true, where a man is choſen into an office or place, by vir- 
tue whereof he hath a temporal right, and is deprived thereof by an 
inferiour juriſdiction, who proceed in a ſummary way, in ſuch caſe 
he is entitled to a certiorari ex debito fuſtitiæ, becauſe he hath no 
other remedy, being bound by the judgment of the inferior judi- 

Therefore in this caſe a certiorari was granted, but the return 
P. 332. thereof was quaſhed for ſome irregularity ; and thereupon. the court 
was moved for another certzorars. . 
One of the judges oppoſed the granting it, becauſe the removal of 
the orders by virtue of the certzorars would not WOO 
1 WEE: O a 
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of the plaintiff, which was the reaſon * quaſhing the teturn or the 
former certiorari. 
Bat by the other three judges the certiorari was granted, 
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Mem: Þ4 ty s to the defendant, late May or of Penrin a Mabdamus to 

wal, to ſwear, Peter Pindar mayor, he — duly elected. + ſwear a may- 

he defendant made this return, - (viz.) That this town was in- „ © 

e ponted by letters patent made by King Jac. 2. and to confift 

of a tndyot, and fo many burgeſſes; and tht they were to choofe 

x ayor every year out of the capital burgeſſes who is to act as 

mayor for a year, and until another as duly choſen ; that on Se. 

Matthews day (being the day appointed by the charter) and in ſurh | = 
An year, one Penballor was choſen and ſworn mayor, and died with= . * 
in the year ; and that after his death, the corporatiori proceeded to AY 
a bey Election according to their power, ſo to do by virtue of the 

letters patent, who choſe the now plaintiff mayors who for ſome. 

tiche seted under this election. 

That afterwards an information in nature of.à quo warrants- is 

brought againſt him, for uſurping this office of mayor, prour pater 

fer Adem (inftead of prout patet per recordum), and that he juſti- 

fed by virtue of the faid election, on which juſtification two iflues 

Were tried ; the firſt was, if the 5 laintiff was duly. elected mayor; 

the ſeebnd Was, if be was duly into the , and the firſt 

ue" was found for bim, and the ſecond. againſt: him; and there- 

- "x a peberal | judgment of amotion or ouſter was given againſt 

ab ti 


(vs.) 04 trus Pindar nullo modo ſe intromittat, &c. ſed {, 

n & F 45 bet . & amovetur, but Gol | 
not fay, that this judgment was gixen upon this information. 
' "Ad now he inbred for a 255 „and the defendant leaded 

dgment of ouſter ag nting. that writ; but it was inn 

ec 85 the A 1 7 2. Judgment of atzſter was . 
entered againſt \ "Jet as his rig ght to r by virtue of 
hig election, and the right of FINS Kay's was by virtue P. 333. 
of his beg ſworh ; "Br the, 8 abe 


ben vm V | a 1 


1 This may de compared to an attainder where the heir or execu- 
tor of the perſon attainted brings a writ of error, tho' in fuch caſe 
I he can neither have execator or heir; yet the attainder cannot be 
pleaded in bar to the writ, for non valet exceptio ejuſdem rei cujus pe- 
tituy diſſolutio; ſo in the preſent caſe to return a judgment of oufter 
for not being ſworn as a cauſe why the plaintiff ſhould not now be 
ſworn, is as much as to ſay you are not ſworn ; therefore you ſhall 
never be ſworn; becauſe you exerciſed this office before you was 
It may'likewiſe be compared to a deed of feoffment, where the 
feoffee enters before Livery and ſeiſin made by the attorney who 
was to make it, he (the attorney) ſhall never ſay, that he is not 
obliged to-make livery, becauſe the feoffee entered before it was 
made. CEN | $58 1 wy FO £ - | 
It is true; the plaintiff was not duly ſworn at the time he was 
elected, but if be could not be ſworn afterwards; then the charter 
would be loſt, becauſe he is not mayor, not being ſworn, and there 
is no mayor to act in the mean time. | | 7 , 
If a ſpecial information ſhould iſſue againſt this mayor for not 
being ſworn and he is found guilty, certainly he might be ſworn 
- agerwards, which is the ſame caſe as appears on this record; and 
moſt of the caſes of this nature are for male-feaſances after elections. 
It is to be conſidered, that there is a writ of quo warranto'clamat, 
Sc, and an information in nature of @ quo warranto' as in this caſe, 
1 that tbe judgment in the one is final, it being a civil ſuit, and the 
King's writ of right; but it is not final in an information in nature 
/a qu warranto; but if it was fo generally, yet it could not be fo 
in this caſe, becauſe the plaintiff's right appears in the ſame record; 
therefore a general judgment of cuſter ought not to be entered, but 


- 


2 17 549- jt Mkouldbe. with a ſaluo jure, as in the King's caſe, when judgment 
9 is given againſt him in a quo warranto; it is true, where the judg- 


89 »% 


Coe jn e. went is for the King againſt the-® very liberty| claimed, and this 
E Vel. 190. upon an information in nature of a"quo'wwarranto, there it is final. 
4 | Bust in the preſent caſe, the right of the plaintiff appears on the 
1 99 very face of the record; therefore though the nan- wearing may be 
= 5 a good return for not admitting the plaintiff to act, if he ſhould 
—_ ' bring a mandamus for that purpoſe, and to have the in/ignia of the 
$ office delivered to him; yet it cannot be a good return to this man- 
] damus, Which is only to ſwear him. 
F It is. true, he hath. already exerciſed the office of mayor, but that 
3 may be compared to the caſe of a copyholder, who enters before 
1 1 Inſt..56. admittance, yet he may be admitted afterwards ; it is likewiſe true, 
3 Sid. 33. that a mandamus hath, been denied to ſwear a mayor after the “ year; 
= | | but that was where he had ho right to hold over; and therefore 
n could not be fWorn where his right was determined, which is not 
1 this caſe, for here was a power by the charter to hold over; there- 
$ fore the judgment of offer (though entered generally) ſhould be 
1 „ £ | -- conſidered 
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od as a — quouſque, for the ouſling a man from a a 
liberty, or the ſeiſing thereof is quite different from the cſfing one 
| from the officiating in an office. 

Beſides, a mandamus gives no right, but puts a man 1 into poſſeſſion, 
which may be afterwards diſputed by every man who hath a right ; 
and therefore a peremptory mandamus was deſired. 

It was argued for the defendant, that all the right of the plain- Econtra, 
tiff muſt be loſt by this general judgment of ouſter ; and in this 
*caſe the election and ſwearing. being but one entire juſtification, 
and one of them being found againſt the plaintiff, judgment final 
ſhall be given againſt him, and he ſhall not afterwards be admitted 

to claim any right by virtue of an election precedent to ſuch judg- 
ment, becauſe that judgment hath extinguiſhed all his right. _ 

Now the judgments, both in the writ of quo warranto, and in 2 Rol. Rep. 
the information in nature of 4 quo warranto are the ſame which ap- bat * 
pears in ſeveral entries, and they differ only where the ; 
ouſted from the franchiſe, and where it is ſeiſed by the King; for To. Ent, 527, 
where it is entered with a ſaluo ure, there the en muſt be 537-549-559: 
* the King. 

So unleſs the plaintiff can ſhew ſome new x title, he hath no right 

to he ſworn, nor can he be ſworn by virtue of any right he claims 
by the former election, becauſe all that right is determined by this 

ment, 
we queſtion is, if Pindar hath ſtill a ſubſiſting right to enjoy Curia. 
the office of mayor, and that he hath not, the defendant * returned « P. 335. 
on this mandamus, the conſtitution of the corporation, and to chooſe 
a mayor yearly, who was to act for a year, and until another was 
duly choſen ; they likewiſe return the information, and the judgment 
of auer, and rely on the ſame, the year. being dut; ſo that the 
principal queſtion is, whether this judgment 1 is a good bar 10 him i 
from being now ſworn. | 1 
It is true, it appears on che ſame record, 0 Pindar was duly 5 
elected. though not ſworn; it ſeems, that by that means he ſhould 
be precluded from. this, office; . but the. j t given in this caſe 
is: the conſtant. judgment in ſuch caſes, and the court mult, take it 
to be good whilſt | it is ooreverſed,, therefore taking it abſtractiy as the 
uw muſt do, without conlidering whether it is a proper judgment, 
or not, it is as full an amotion as can be, and therefore Pindar is 
entirely excluded whilſt this judgment ſtands in force: for Np 


a a 2} has It mandamus was denied, 
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N he King verſus Beecher & al”. 


1 Is was motion for a fuprrſedeas to 4 Mandamis to be di- 
"the lane: rected to the juſtices of peace to figti a 4 poor rate made by 
ke. * of part of the pariſhioners only, by which rate part of the pariſh 
Comb. 422, wete hot charged, upon pretetice that it was extraparochial; and 
Sod. 275, there was andthe rate made by the tnajority of the pariſhioners, by 
& Mod. 229. Which that part of the patiſh not charged was thereby eharged, 
Foley 36, 37» which laſt rate was ſighed by two juſtices; ſo if this mandamus 
3Sef. Cal, 65, fold: be ditected to them to fign this rate, it would cotitradict 
pl. 68. what they had alteady done by ſigning the other rate, which ought 
to be detetmined upon an appeal, before a murdenmius ſhould be 
granted for the ſigning another rate, for 6therwiſe there might be a 
The coutt held; that if a nandamus was directed to the juſtices 
to fisn this rate, it would not be contradictory to that which was 
already figned, nor to themſelves, becauſe the conteſt is between 
the pariſhioticrs in which the jaſtices ate not concerned, therefore 
they ought to ſigh this rate, and not conteſt the right, it being a 
queſtion. of fact between the pariſhioners, whether this place not 
charged in this rate, but charged by the other rate, is extraparochial, 

or not, which is fit to be tried in a feigned iflve. — 


p. 36.  * The King vers Robinſon. 


'Mandamus to 4 DA MTS citected to the mayor and aldettmen, Sc. of 
Proceed wothe 292 Be. to proceed to the election of a new mayor, who was to 
oy be choſen out of tbe aldermen; the return was, that there were m0 
bee Stun. 555- Haken, Ot. And now the court was moved for an attachment 
Agginſt the defendant, For that this was rather a banter than a return. 
C,. Ik there are no aldermen, yet an attachment muſt not go, but the 
Plaintiff 288 Bis ation for a falſe return, of he may traverſe 
ED return, if falſe; fo chere is no colour for ati attachment; but 
after wardis, upon further confideration, a tule was made to ſhew 
cauſe, Oc. for if it a this was a frivolous return, and purpoſely 
made to avoid the julkie&of the court; an attachment (hall go. 


— ͤ — 
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* HE dlaintif obtained judgment againſt the principal for 2318 J. Bail ſhall pay 
nch judgment was conteſted by him ſo far as he could, 5h. 4 oo 
even to an affirmance in the houſe of Lords, and afterwards the; 2 was 
Slaintif obtained a judgment upon a ſer. fa. againſt the bail; and had againſt 
the queſtion now was, whether they ſhould pay intereſt from the 8 * 
time the judgment was had againſt the principal; they offered to Rep. 1099. 
pay the principal ſum and coſts; and it was inſiſted for the plain-S. F. 


tiff, that he ought to have the whole, and the court inclined to that 


* 


The King ver ſus Chandler. 


E defendant was indicted, for that N. S. being with child Indiament 
de illegitimo fretu, begotten by him (the defendant) he ſecre- 8 3 
FE: 15 ſo as ſhe could not be had or found to give evidence for the with illegiti- 
Fabio againſt him; to which indictment the defendant demurred 1 

auſe there cannot be an ilegitimus fætus; and for that reaſon 1368. OD 
the defendant had judgment, for every Fetus i is legitimate till born, Stra. 612. 
for the parents may marry before the child is born; and if fo, then e. 


* roma is legitimate. pl. 8. 


* The King verſus Trinity Pariſh in Cheſter. * P. 3 37: 


"wo juſtices made an order to remove the father and mother, Order for re- 
and Jobn, Elizabeth and Sarah, their children, from the pa- 1 
tif of. Gr. to the pariſh of, &c. and it was now moyed to quaſh not ſer forth 
It, becauſe it did not ſet forth the reſpectiye ages of the children, of what ages 


for they 0 be apprentices, or ſerve for a, year, and ſo gain a a bel. 9 
ſettlement where; and for this reaſon it was quaſhed as to the 4 Caf, 70. = 
P 3 
children, But | it was giod, as to the father anf mother. ba 1 
. ns 2. pl. 84. AY 
ot * 5 7 - * 5 84. pl. 86. | a f 
Saen Ae „„ n F 1 
OE” ol "The King 1 22 Nickolls. Re Ai e rey g I 
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A Modon 5 8 for leave to file an information a 2 the Information 
defendant Nicholls, who was mayer. of.. Stafford, and a juſtice 38%" a juſ- 


f 
of peace, for his neglect of publick F in deny ing a warrant to for 24 4 
the proſecutor, Who was beaten by 7. S. a rule was made to ſhew ie grant bis vj 
| warrant, re- Ws k 
* Sc. fuſed, Y 
d.now it was moved to diſcharge that , becauſe the mayor I 


14 d" fevetal people then before him to be examined concerning a 
Vor. VIII. a T riot ; 


2 * 
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1 


the informer. 


—— 
. 


—"Tiot which happened on that day; and it being late at night, he de- 
fired them to come the next day, which is the denial of which the 
proſecutor now complained. /,, 53 3 

And thereupon the rule was diſcharged, becauſe the mayor had 
done what. fuſtice he could; and the intent of the procuring. this 
rule was to bring him into diſgrace, and to inflame the corporation 
againſt him; ſo the proſecutor was ordered to pay the coſts of the 
motion. 


The King ver/us The Mayor of Monmouth. 


. ; rl O07 ITO KN £ 
Information HIS was likewiſe a motion for leave to file an formal 
— againſt the defendant for beating the informer, who gave no 


other provocation, than ſaying to him, who kept an ale-houſe, Mr. 
Mayor, draw me a pot of drink; but it being the laſt day of the 
term but one, the court would make no rule to hang over a ma- 
giſtrate's head a whole vacation, ſo ordered it to be moved the next 
term, if they thought fit. Y 


* P. 338. * Swetnam verſus Archer. 
Prohibition NRobibition to the ſpiritual court, where the ſuit was for a fa- 
where the ſuit I culty for a ſeat in, &c. (erected in a vacant place of the church 


8 *and at his own charge) annexed to his family. The defendant op- 


poſed the granting the faculty by pleading that the pew was not 
erected in a vacant place; that the pews in the church were pulled 
down without her conſent ; and that this pew. was erected in the 
place where ſhe before had a pew appurtenant to her meſſuage of 
S. which ſhe always uſed to repair; which plea being rejected by 
that court, the plaintiff now moved for a prohibition, on a ſuggeſ- 
tion that all preſcriptions and cuſtoms are triable only at common 
Jaw ; and that the defendant claims the faid pew having always re- 
paired the ſame: and on an affidavit of the truth of the ſuggeſtion, 
and of her pleading the ſame” below, Ney 129. Cro. Jac. 366. 
which was oppoſed, for that the church was new built by the pa- 
riſhioners, and for that reaſon there could be no prefcription to the 
ſeats, but that they were in the gift of the biſhop ; ſo a conſultation 
e . ang 9500 © 
=, The plea tendered by the defendant was ſuch” as could not be 
tried in the' ſpiritual court, becauſe they cannot hold plea of the 
gp inhertane of the ſeats, nor' of any thing which concerns the free. 
e e d. ue er e TO TAN Hy OT OY NIST Of Ane 1 , hs 2 
- *.Cur, By the ſuggeſtion it appears that the preſcription” was 
s pleaded below: which tied! up the hands of the otdmaty from 
any further proceeding ; for the ſpiritual court cannot try A pres 
N | en © Feriprioti. 
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e ſeription. The ordinary hath a right to diſpoſe of all vacant ſeats in 
te the ifle : but he cannot intermeddle with a temporal right, The 
« ſuggeſtion is, that the pew was 1 rary down without the defen- 
e gant's leave; which cannot deveſt her of her right, though it be 
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«. executed at the charge of the pariſh. Here appear both the cau- 
ten ſes of prohibition, ½, want of juriſdiction, and adh, want of 
«trial, Let there be a prohibition. * | 3 


LY 


Archer ver/us Swetnam. 


OTION for a prohibition to the ſpiritual court, the plain- Prohibition 
ff being proſecuted there, for ſaying, he would not be of the denied. 
communion F the church of England, upon any confideration, for he 
believed if he was, he ſhould be damned: and the reaſon offered for 
the prohibition was, becauſe the libel was for a contempt againſt ; 
the dhmmon prayer book, whereas this was not ſuch an offence. 

The court was of opinion, that though it is not an offence againſt Curia. 
the common prayer book, yet it is certainly of ſpiritual cogniſance, 
therefore the prohibition was denied. 


, — * 


© "oy Brown ver/us Coombs. 
 & - 208 7 k 4 

A* objection was made againſt the bail in this cauſe, for that it An attorney - 

s againſt the rule of this court to take an attorney bail. ½ be ball. 

"Tt is very true, there was ſuch, a rule, but the intention of 


1 


making it was, that an attorney (hall not be taken as good bail, 


F 


juſtifies, and is an houſe-keeper, then, tho“ 
—4 nr 8 „ irren „ Bonn Vi! 11 
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wer/us The Church-warden of Rotherhith 
oer in Surrey. t be, at ee be 


13/5: $1 


W C = 
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PON a motion for a mandamus to the new church-wardens & P. 339. 


—— — 


ad overſeers of the poor, to make a rate to re- imburſe the Mandamus 
old ones the ſeveral ſums by them expended for # the maintaining 5s 87d 0 
the; paor the. laſt. year, is denied it having already been reſolved dens, gc. l0 
n, Tawney's caſe, that a mandamus cannot be granted to the new make a rate 
overſeers to make a rate to raiſe money to reimburſe the old over? ein bare 
kers,: but only to raiſe money for the relief of the poor; for ſo is church. uar- 
the AR, of parliament expreſly, and muſt be purſued, and an over- _ 

ſeer 18, not. bound to lay out money till he hath it; if he deth, he g Ned. „5. 
mug make a new rate for relief of the poor, out of Which he may 

teich fo. much as will pay himfſelE, | 


DE 
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os Be 
Term. Sanct. Hill. 
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Strong ver/us How. 


*An autoryey HE defendant, -who was an attorney, had deeds delivered 

ordered to de- to him by the plaintiff, and gave a note under his hand 

-_ 2 v4. to redeliver them ſafe, whole and uncancelled to the plain- 
ugh not N 

entruſted with tiff upon demand, which not being done, the plaintiff 


. moved for an attachment againſt him, and obtained a rule for the 
Stu. 621, defendant to ſhew cauſe why that writ ſhould not go. 

; Afterwards it was ſhewed for cauſe, that theſe deeds were deli- 
vered to the defendant by the order-of his (the plaintiff's) brother to 
be laid before counſel for his opinion, and did not come to his poſ- 

ſeſſion as he was an attorney in the way of his buſineſs; and that he 
delivered the deeds to the counſel; ho delivered them to a perſon 
who lent his brother * 200 /. on a mortgage of his eſtate, ſo that he 
(the defendant) could not have them back again; and therefore the 
eourt will not grant an attachment for not returning them when it 
is impoſſible it ſhould be done, eſpecially fince, if the plaintiff hath 
any right to the deeds, he may recover them in an action of trover, 
| -or by a bill in equity. 

Curia, Tt is an eſtabliſhed rule of this Sure... that wherever deeds or wri- 
' -«tings-come to an attorney in the way of his buſineſs, to compel him 
to redeliver them to the perſon, of whom he received them; for as 
he js entruſted with them, the court will compel him to execute 
. . --the:truſt; he being ſubject to the; juſtice of this court; and it is not 
MR þ 2 1 whether he is an attorney of this court, or not, if he prac- 
© "ies therein; and the other courts have the ſame power over the at- 
tornies-of this court; and they have gone ſo far as to Saupe a coun- 

bel, to. deliver vp. the writings entrufted with him. © 46571 | 
As to ſuing for them, it would be very inconvenient to put t the 
 deliverex. to a ſuit either at law; or in my rcieg is. yy ſoy * 

71 | able 10 dee bi r 5 


* P. 340. 


2 
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"PHE practice of B. R. is, that where judgment is obtained Nil where 


at any time before the feturn of the firſt ſerre facies, where it is 
afterwards returgjed ſcire fect, or at any time before the return of 
the ſecond ſcire facias, where two nihils are returned. 

And if the plaintiff proceeds by action of debt on the recogniſance, 
the bail may ſurrender the principal within eight days after the re- 
turn of the writ. 

Now the principal caſe was an action of debt on the recogniſance 
againſt the bail, and the writ was returnable, the effoin-day of the 
term, and the principal was ſurrendered, and an exoneretur entered 
on the bail-piece the fourteenth day of January; ſo it was moved, 
that the bail might be di 
cordingly. 


to Mugate on proof of his being guilty of procuring and ſellin 
dritten 
perſons, to the great damage of * their creditors, and in breach of 


the 


unlawful combination with others to charge falſly on their oaths cer- 
tain perſons for ſpeaking ſcandalous and inſolent words, teflecting 
on the houſe of Peers, and was ſentenced to pay a fine of twent 

nobles, to ſuffer three months impriſonment; and to ſtand twice in 


. the 
ch 
* 


* CY * 9 
* * — 
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- ASSUMPSIT, Ge. in which the plaintiff. declared for mon 


damnum ipſorum. 
_ © Aﬀer a verdict for the 
ment, that the declaration was ill; for it is 
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declaring the tight would ſurvive to the wife, 
o the executors of the huſband. 3 

It is true, where there is an expreſs promiſe made to the wiſe; Salk. 114. 

for c ſpecial act by her done, and where the duty would ſurvive, * 
Vo | ; 


Anonymus. 


againſt the principal, in ſuch caſe, the bail may ſurrender him charged vpn 
the ſurrender 


of the prin- 
cipal. 


See ante 131. 


ſcharged, and they were diſcharged ac- 


—_— 
&. 


Matthias Cartet's Caſe. 


N Thurſday 4 Febr. 1724. one Matthias Cater, gent. to the The defcs- 
Earl of Suffolk, was by order of the houſe of Peers committed dane was 


committed to 


b = Newgate for 
proteftions, from and in the name of that Peer, to. ſeveral ſelling written 


proteCtions. 


* P. 341. 


ſtanding orders of that houſe; and was alſo found guilty of an 


pillory; all which was done accordingly without any trial by 


King & uxor verſis Baſingham. 


cy 


2 Where boſ- 
lent by the huſband and wife, Sc. and that it was not paid, ad b. and wiſe 


may declare 


Ar. got 4 | „ ed damnum 
plaintiff, it was moved in arreſt of judg- ipſorum. 


pln the wife can hive gf 90 
roperty in the money of the huſband ; defides, by this fort of . 
whereas it ought to Cts. Jae. 644. 


o 


OL, VIIL 4 O they 
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ST. 5 
Term. S. Hill 
| they may declare ad damnum ipſarum; as where they declared, for 

that the defendant was indebted to them for work done by the wife 
in making a peruke for the defendant ; he promiſed to pay, but had 
Salk. 114. not paid, ad damnum ipſorum; this was held well enough; but in 
* trover by huſband and wife, in which they declared quod cum poſ- 
* W. ſeſſionati fuerunt, &c. and that the defendant had converted, Gc. 
dad damum ipſorum; this was adjudged ill after a verdict, becauſe 
both the poſſeſſion and property was in the huſband, . . 
Eeobtm. It was inſiſted for the plaintiff, that if this declaration can be ſup- 
ported by any intendment, it ought to be made in favour of the 
_ plaintiff's right after a verdict; now this may be the money lent by 
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pl. 8. the wife before the marriage, and the promiſe made to her and the 
2 Raym. huſband after marriage. | 5 


72 Mod. 20% If this had been an action of covenant, on a covenant made to 
them, it would have been good; and fo it would in a joint action 
Sid. 25, brought by them for rent on a leaſe made to them, or in action of 
debt on a bond made to them; ſo where the wife paid a marriage- 
Hilliard v. portion, and a promiſe was made to her to repay it; and the action 
Hambridge, was brought by her and her huſband ; ſo where an action on the caſe 
Allen 37- was brought by the buſband and wife againſt an executor, upon a 
* P. 342. promiſe made by * his teſtator after coverture to pay 81. per ann. to 
the wife during her coverture; after a verdi& for the plaintiff, it 
was moved in arreſt of judgment, that the action ſhould be brought 
by the huſband alone, . becauſe the whole benefit was to him, for that 
the promiſe was made fince the marriage; but adjudged that the 

. . buſband alone might bring the action or join his wife. 


Curia. The court inclined againſt the plaintiff, for it being laid 2 dam- 
num ipſorum made the declaration ill; and ſo it was adjudged in 
Cro, Jac. 479. 
. | Myer ver/us Vellop. 
_— AN attachment was granted upon ſfidavits made aginſt the de- 
reſcous before fendants for a reſcous, and this was before the ſheriff had re- 


the ſheriff 727 e a UE | 
a reared TOE erde 
the writ. Caſes, it was was ſet afide, 11% 


Ante 110. 1 
l n 31 A 460d; sig . | | 

ee OA et: Read verſus Marſhall. 

Where he HE plaintiff brought an action againſt the defendant for en- 
wife need not tring his houſe, taking away his goods, and for beating bis wife, 


8 and had judgment by default; and upon a writ of inquiry, the jury 
the action. gave 1001. damages; and now the defendant moved in arreſt of 


; judgment, for that the wife ought to be joined in this action. 


Term. S. Hill, T7 Georgii, 1725. 


7 o which it was f that beating the wife was only laid Cro. he = 


to-aggravate the get, and the court ſeemed to be of that opi- 5 


3 5 ME Ee 
. Salk. 119. 


N.. Anonymus. 
PON a motion in arreſt of judgment in an action of debt The defen. 
upon a bail-bond, wherein the obligor was bound in guadrant dant was 
 tibris; conditioned that T. F. ſhould appear on the return of the writ; Pound in =, 
the objeRion was, that the word quadrant was inſenſible; it is true, quadrant li 
il the condition had been for payment of money, ſo that it might ex- bris, ke. 

lain what was meant in the bond, it might be good; but where Cromwell v. 
the bond is ſingle, or the condition is for doing ſome collateral act NN 
(as in this caſe it was) which doth not explain what ſum is intended 2 3. 
in the bond, there it is void. 5 Mod. 28 1. 

To which it was anſwered, that it may be well on the roll; „ p. 34 
thereupon the court ſtayed all proceedings till the roll was brought in, 343. 
and faid, tho' the condition of this bond was collateral, yet the bond | 
being thade according to * the ſtatute, by which it is enacted, that 13 Car. 2. 
none arreſted by proceſs, &c. in which the true cauſe of n 3 
not expreſſed, and for which the defendant is bailable by virtue of 
the atute + 23 H. 6. ſhall be forced to enter + into a bond, with + 23 H. 6. 
| ſureties for appearing, in any ſum exceeding 40/. i. Aon 
Now the condition of this bond being for appearing, &c. that 

may explain what is intended by the word quadrant in the bond, 


(viz.) 40ʃ. according tc to the ſtatute. 


Cotton ver ſus Owen. 


N replevin for taking his goods, the defendant avowed, and ju- Where the 
tified the taking damage-feaſant ; the plaintiff replied, that the 8 
ds were there, Cc. by virtue of a demiſe made to him by the replication. - 
avowant himſelf, and that be entered and was poſſeſſed, Fc. The 

defendant rejoined, and traverſed: the poſſe/fon;, but gave no anſwer 

to the demiſe ſet forth in the replication to be made by himſelf, for 

which reaſon the plaintiff demurred, and the defendant joined in 
demurrer; and it was inſiſted for the plaintiff, that ſince the * tra- Hob. 8, 
verſe of the poſſeſſion was immaterial, and nothing ſaid as to the . 10. 


demiſe, the plaintiff ought to haye judgment; and cee 
judgmegt va cok for him. | 


1 ee . ———— — IT —— CO Rena 
Term. 8, Hi 1: Georgii, £725. 
1 pPtrʃe erry verſus Kirk. 1 2 
A latitat N an action brought againſt the defendant for goods ſold and de- 
ued out, a 3 . 

. before at I livered, but the plaintiff declared in gſumpfit, and in his decla- 

of action, but ation he laid ſeveral counts, and alſo declared on a promi ſſary nate. 
— a pes non aſſump/it pleaded, the parties were at iffue, and at the 
deſdts the trial of the canſe, the counſel for the defendant infiſted on a ſpecial 
cauſe of ac- agreement, and that the defendant did not owe the plaintiff any 
—_ thing at the time of the arreſt; and for that purpoſe he inſiſted, that 
Ventr. 28. the plaintiff might produce this note, for he only proved the ſale 
2 K. and delivery of the goods, whereas he ought not to proceed on that 

SP. count and no other. | * eee airt 
* P. 344, * Thereupon he produced the note dated 18 April 1724. which 
was for the payment of 60/. and then the counſel for the defendant 
produced a receipt under the plaintiff's hand, by which it appeared, 
that he (the defendant) was to have fix weeks time from the date 
of the note to pay this money; therefore the plaintiff cannot main- 
ttain this action, becauſe the procels againſt the defendant bears teſtc 
| 28 May, ſo the fix weeks were not yet expired, - 

| To which it was anſwered, that the declatation was of !rinity- 
= ere term, which was above ſix weeks after the date of the note, and 


g . that is the only thing of which the court ought to take notice; for 
the original proceſs was only to bring the defendant in cuſtodia ma- 
43 a. reſchall, which may well be before the cauſe of action. 
=. uri. The court held that to be the conſtant difference; for the plain- 
2 tiff may ſue out a latitat before the cauſe of action, but he cannot 
declare till after the cauſe of action doth ariſe. apes 


Ancell ve Sloman. 
. The bar 1 HE plaintiff being admitted in forma. pauperis by this court, 
= A | A 1 brought an action againſt the defendant, in which he was 


zis ſhall pay bonſujt, and was taken in execution for the coſts of this nonſuit, 
no — on a having an eſtate fallen to him ſince; and now it was moved, that 
9 Ii. 8. be might be diſcharged, becauſe by the * law, he who ſues in for- 


1 . cap, 15- ma pauperis ſhall pay no coſts, but ſhall fuffer ſuch puniſhment as 
5 = the court ſhall think fit. ; 


Cura. The court was of opinion, that if the plaintiff was a pauper when 
the cauſe was tried, he ſhall not pay coſts, and the defcent of lands 
to bim ſhall not have relation to that time; fo a rule was made to 


7 5 * diſcha him. 
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The King verſus The officers of St. Mary's Pariſh in 
Marlborough. | 


 AJYANDAMUS to the juſtices to make a tate for the famed le 0 
1 ot the poor of the pariſh of St. Mary, Sc. which was oppoſed, _ 10 = 
becauſe the pariſh-officers ought to make the rate, and the juſtices of the poor. 
are only to ſign it; to which it was anſwered, that this motion was 2 Se\. Caf. 


grounded on that clauſe in the ſtatute + 43 Elin. by which it is . fle. 


2 that where the inhabitants 12 of any pariſh are not able to A, * 
_ relieve themſelves, to juſtices may tax other pariſhes, &c. P. 245. 


- Thereupon a mandamus was granted, directed to the juſtices ; and Curia. 
as this is a matter of right, they ought to make a return. 


Phillips ver/us Doelittle. 

A Leaſe was made reſerving rent; and for non-payment thereof, In ejedment 
H that the leſſor might re-enter; the rent was not paid, and there- enter Tell, 
upon the plaintiff brought an ejectment, and had judgment; and the plaintiff 
now a motion was made to ſtay the proceedings upon payment of bad judgment, 
what rent is due, and all the coſts to this preſent time; and there- — . 
upon a rule was made, that the defendant ſhould go before the ma- fiayed upon 
ſter, Cc. and he to take an account of what rent was due, &c. and 32 5 
that proceedings ſhould ſtay in the mean time. 88 
"Afterwards it was moved to diſcharge this rule, becauſe it was 10 Mod. 383. 
mde on an extraordinary motion, for the common motion is to ſtop 
proceedings on payment of what is due; now there can be no pro- 
ceedings after judgment; to which it was anſwered, that though the 
plaintiff had judgment, yet this was a proper motion where ſuch 
judgment was in ejectment; and this intirely depends on the rules 
of the court. "a 

The court uſually ſtays proceedings in ejectment on reaſonable Curia. 
terms at any time before execution. executed; but in this caſe it * Stra. 900. 
was ruled, that if the defendant did not bring in to the Maſter 
within three days, what rent was juſtly due, and the coſts, that then 


the plaintiff might take out execution. 


Martin ver/us Pritchard. 


Nan action of debt in C. B. on a bond conditioned to pay 1000. Where pay- 

with intereſt, on the 5b day of December, &c. the defendant me ae 
pleaded, that after making the bond, et ante diem impetrationis brevis 4 it 
eriginalts, C. 1 Dec. he paid the money, &c. the plaintiff replied the day. 
aun ſalvit modo & forma, to which the defendant demurred ſpecial- 9 
Vol. VIII. 4 P ly, 


Term S. Hill) 11 Georgii, 1751 


ly, for that payment before the day was no good plea; and the 
plaintiff joined in demurrer. , Judgment for the plaintiff in C. B. and 


— — — 


. nt. es Dan. 


crror brought. * / N 
* P. 346. Strange argued that the replication was ill, having put in iſſue 
%a day which is not material, as Merril v. Joceline, 10 Mod. 147. 
% Debt on bond ; defendant pleaded payment before the day; plain- 
« tiff in his replication took iſſue thereon, and the iſſue was held 
e immaterial. C. Jac. 550, 586. The day in the plea, tho' 
« coming after the ſ. cannot be rejected; for it is not inconſiſtent 
«© with any matter precedent. | 
1 Mod. 147- «© Cyr, In the caſe of Merril v. Joceline, the defendant ſhould 
have pleaded ſolvit ad diem; but having pleaded a payment be- 
«fore the day, the point in iſſue only turned on that fact, which 
« made the iſſue material only if found one way; therefore in that 


4 


te caſe the plaintiff ſhould have demurred. _. 
In this caſe the day is intirely immaterial ; this is a plea upon 
e the late act of 4 & 5 Ann. c. 16. ſo that the queſtion is only, 
c whether the principal and intereſt was paid before the original ſued, 
If an original be produced ſubſequent to the firſt of December, 
e the plea will be good; for the day is only form. . 
| «© Judgment affirmed. 


* 


Parſons verſus Peacock. 
An execytory I N replevin, the defendant avowed for a rem charge deviſed hy his 
devile to tuo grandfather to his uncle, and his heirs, which was now deſcended 


thoent of a on him, this avowant; the plaintiff in his replication confeſſed the 


third dying in deviſe, but ſets forth a clauſe in the ſame will by which the rent- 
the we ame charge was to ceaſe, | Won: odd 


P. 347. »The caſe was thus: f. H. being ſeiſed in fee, and having three 
ſons, deviſed black-acre' to Gilex his eldeſt fon, and to his heirs, and 
white-acre to Edward his ſecond ſon, and his heirs, and a rent- 
charge of fifty pounds per annum, iſſuing out of Mbite-acre to Roger 
his youngeſt ſon, and his Heirs ; proviſo, that if either of his ſons 
ſhould die without iſſue, living the orher #200, ſo as bis eflate: in lands 
ſhould rome to ths:other tuo ſons, then the rent ſſould ceaſGG. 
Giles died, leaving iſſue John Pracecł the defendant, and Nager 
died without iſſue; ſo that this contingency could never happen, 
becauſe Giles had iſſue, and he being dead, and Roger likewiſe with- 
out iſſue, their eſtate in lands could never come to tuo, where Ed- 
ward alone was ſurviving; therefore the rent- charge muſt deſcend 
tothe defendant as heir at law, being the ſon of Gries, the eldeſt 
ſon of the teſtator; for this is an executory deviſe to two on the 
- 5 7 + «contingent of erer. in the: life-time of the other tun, which con- 
| -cingent muſt ariſe within the compaſs of one life, he aur is 
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vaid ; for it is plain, that the teſtator intended. ln benefit of ſurvi- 


vorſhip during his ſons lives only. 
And the court being of that opinion, judgment w. was given for the 


en. 


too D E 
2 = Term. Paſchæ, 


i Anno 11 Georgii, 1725. 


Hearyſide verſus Davis. 


Y the ſtatute 5 Geo. it is enacted, That if the commiſſioners 5 Geo. c. 24. 
Hall certify to the Lord Chancellor, that the bankrupt ha Fre in 
125 made a full diſcovery of his eſtate, and if four parts in fie the principal 
- in number and value of the creditors ſhatl fign ſuch certificate, mall ot avoid 
Mad" teftify their conſent to the allowance there; and if it is allowed |, 
le Lord Chancellor, then if the bankrupt be taken in execution, he rained 155 
Wil producing ſuch certificate allowed and confirmed, &c. fhall be he bail. 
8 5 urge. oy any fudge of: that catrt, Wberein he Jlidgment Was ob- 
 4amed: © 

In the principal caſe, there: was est inf the deſendalt, | 
who became a bankrupt, and the plaintiff did not come before the 
-- commiſſioners to prove his debt, but. took out a ſcire facias againſt 
the bail; and after two nihils returned, had judgment againſt them, 
and chen were taken in execution. 

.1>And it was now moved, that they might be diſcharged, betauſe 

A vertihcnte of the commiſſioners allowed by the Lord is 

a4 of the principal, who if he had been taken in execution, | 

would have been EY ed upon ing it. 

The Judgment againft the bail being regularly obtaiged, there Cork. 
being fifteen days between the teſte of the firſt writ of feire facin. 

and dhe return of the ſecond, and two nihils returned, bankruptcy # P. 349. 
anthe | ſhall not be given in * evidence to avoid fach a Judg- * 
ment regularly entered againſt the bail. 

Griffith's. 
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dition is in the 


diduaRtive, ſhould go from London to Buenos Ayres, and return. thither 
and one part Within eighteen kalendar months without any deviation (the danger 


of "it _ of the ſeas excepted,) and that then the obligor ſhould pay ſo much 
Ar. we money, &c, within twenty Gaye after ſuch return, or at the end of 


| Where a con- 95 EBT upon a bottomry bond conditioned, that ſuch a ſhip 


| jpdgmen. 18 months, &c. 


I' be defendant in his plea did not anſwer the deviation, but pleaded 
$0. pl that the ſhip did return within 18 months, and that he paid the mo- 
ney within 20 days. 

The plaintiff did not demur to this plea (as he might 65 not 
anſwering the deviation) but replied and traverſed the return of the 
ſhip: within 18 kalendar months. To which replication the defen- 
dant demurred, and the plaintiff joined in demurrer. | 

And it was now infiſted for the plaintiff, that the e on 
being in the disjunctive, (viz.) to pay ſo much money within 20 
days fer the return of the ſhip, 'or at the end of 18 months, the 
defendant might have pleaded performance of either part of the con- 
dition; and here he pleaded performance of one part, (via.) That 

the ſhip did return. within 18 kalendar months : which being tra- 
verſed by the plaintiff was confeſſed by the demurrer ; ſo that one 
part-of the condition being falſified 7 this demurrer, the plaintiff 
muſt have judgment; and by the opinion of the court, — 
was N erb him accordingly, £4 1 


Where a writ HE it, Who was tutor to two young {holars f in un- 
. * bridge, brought an action on the caſe againſt their father; and 


n A upon, an indebitatus aſſumpfit to pay ſo much for his falary 
money be- for five years, and nine months, and upon a quantum meruit, &c. and 


| came due. had judgment by default, and a writ of inquiry for damages which 


was executed, and general damages given; and now it was moved 
in arreſt of judgment, for that this writ of inquiry was executed the 
4th day of February; whereas the five years and nine months did not 


P. 3 50. incut al the 20 day of March following ; ſo * that the jury having 


en damages generally, the plaintiff cannot have judgment for 
he dama 5 1 the time not incurred, which he muſt have if 

he bath, judgment e this 19989. ; and the court inclined to that 
"opinion, 38 | e 
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Wilſon ver/us Machin. 


V the Nature 8& og Will. it is enacted, J bat every J perle tain: 8&g Will. 
ing judgment againſt the marſhal or warden, Ge. ſhall bove their Nh u, 
profits or ſome part thereof ſequeſired towards the ſatifaclion of the debt ment is "had 
2 and damages; but that act was not to leſſen the ſecurity for Sainſt the 
out of the marſhalſhip of the King's Bench priſon made by —. 2 * 
Wi 2 Lenthall, Eſq; to Sir Jobn Cutler, now veſted in his ex- priſon ſhall be 
ecutor Edmund Boulter. N 
The marſhal having ſuffered an eſcape, there was judgment Geo. 2. « is, 
againſt him for 18000/. and now a motion was made in behalf of 
the creditor to ſequeſter the profits of the King's Bench priſon, to- 
awards the payment of the ſaid debt; which was oppoſed by the aſ- 
4dignees of Boulter's mortgage; for that there was 14000/. ſtill due 
to them for principal and intereft; and that if the plaintiff would 
diſcharge that debt, he might take the profits of the priſon to ſa- 
_ xisfy. bis debt. 
Thereupon it was moved, that an account might be taken of 
what was due on that mortgage at the time that act was made, for 
; entends to no farther ſum that ht was then due, and what pro- 
fits were received by the aſſignees, or might have been received 


| 3 1 ** W which was granted accordingly. 


1 A; 


The King verſus Butler. 


HE caſe, . One Hunt was bailiff of the corporation of 
White-church in Hampſhire, in the year 1722. at which time 
Batthelor was choſen mayor by the jurors ſummoned by the ſaid 
Hunt; and then the mayor continued Hunt bailiff for the next year, 
(us.) for the year 1723. being the year of his mayoralty. 

n an information in nature of a quo warranto was gran ted 
both againſt the mayor and Hunt, ſuggeſting that no man could be 
mayor or bailiff there who was nom-refident, and choſen. by mn P. 351. 

refidents, and that both the mayor and bail if were non-reſidents, and 
therefore had uſurped a franchiſe 

And at the trial a verdict was found for the mayor, that he was 
- an-inhabitant reſident, and againſt Hunt, that he was non-refident ; 
there the mayor named one Page to be bailiff. 

And now the queſtion was, whether the mayor could name a 
new bailiff, or whether one Neeve, who was bailiff before this mayor 
Was elected, ſhould continue bailiff, becauſe by the conſtitution of 
this corporation, a bailiff duly elected is to continue in his office for | 
a year,” and until another is duly choſen, and Hunt was never duly 
choſen becauſe he was zon-refident; and this being a controverted 
point, another information, &c, was granted to try it. 

Yor. VII. 48 Infor- 
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:Coria. ' Tnformations in nature of a quo warranto may be brought (25775 
3 of the court) at the relation of any perſon deſiring to proſecute 

and this is by virtue of the ſtatute 9 Anz, the end of which ſtatute 
was to preyent frivolous and vexatious controverſies, and therefore 
2  - informations were not to be filed without leave of the court; but the 
4 | queſtion in this caſe ſeemed doubtful, and ſince it is controverted it 
I Sushi co be tied, e e SG 


r, Helge Phillibrown verſus Ryland. 


Caſe 'againlt T His was a ſpecial action on the caſe 2 a pariſhioner 
the Iefentant _Þ. againſt the defendant, for /butting bim out. of the ueſiry, he 
the plainiff having offered to come in and vote amongſt the pariſhioners, in which 
out of a room action the plaintiff declared, that public notice was given for an aſ- 
— — ſembly to be held in the veſtry room, adjoining to the church, be- 
held, not ing the uſual place for meeting: and that every pariſhioner who 
$909, becauſe paid ſcot and lot had a right to be preſent and vote at the veſtty; 
ew that he that the plaintiff was a pariſhioner, c. and paid ſcot and lat, and 
had a right to was coming to the ſaid veſtry, but was ſhut out by the defendant, 
2 5 that ſo that he could not be preſent and give his vote at the meeting 
42 4 100 Raym. Of 5 and conſulting for the good of the pariſh. per 
1388. gucd, Sc. it | 110 r 
2 =o 5 The defendant demurred ſpecially to this declaration, for that the 
plaintiff did not ſhew apy ſpecial damage by his being ſhut out; 
and the plaintiff Joined in demurrer. | er- 
And it was argued for the defendant, that an action on the caſe 


P. 352. 


+ The chief ceed him, the Lord refuſed to admit him, for which he brought an 


Fealon was, 


SC Tat 


tance had nei- | | . Ges, | 
her ſminre,,,, 90 Where a Lord of 2 Want Ptought an aQion againſt the vicar, 
— gradrew.. for not celebrating the ſacramcars a his paridh-church , it was ad- 
#l. 4. 4 . a | 6; ow , i ee. re! 7 


We 9893 r 
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122 it would not lie, becauſe the ri ight to receive 1 was 
in common to all the pariſhioners, and he had laid the right in 
ſelf & in omnibus tenementibus ſuis, but it might have been other- 
— if he had laid the right in himſelf and family, And the reaſon 
-why the action would not lie is; becanſe the not celebrating the ſa- 
craments was an equal damage. to all the pariſhioners, and there- 
fore one alone ſhall not bring an action; for if he might, it would 
multiply actions, which the law will not allow : beſides, the plain- 
tiff had a proper remedy in the ſpiritual court. 
And all this was adjadged in * Wilkams's caſe, which was an'* 5 Rep. 73. 
action for a common nuſance | in the highway ; -and it was held that it 
would not lie, becauſe it was unreaſonahle, that any particular per- 
| Jon, ſhould have an action where the damage was in common to many; 
Hor if he ſhould, then every man might have the like action againſt 
e defendant, and ſo he would be puniſhed many times for the 
ſame cauſe; but if one hath a more particular damage done to him 
han another, in ſuch caſe he may have an action for that partieular 
GA 55 not for a nuance, becauſe that is common to all peo- 
nd the common law hath appointed another method to 
Fe 3 >a of that nature, (viz.) By preſentment at the leet, or 
by indictment. 
a where an action was brought by one of the inhabitants of Lit- 
2 againſt the defendant, for not keeping up an antient ferry 
boat there, for them to paſs over the river toll-free ; it was held, 
t this action would not lie, becauſe the not keeping up the ferry 
boat was a damage to all people who * had occaſion to paſs that # P. 3 53. 
way, but the not paying toll was an eaſement to the inhabitants of 
that vill only. But an action would lie by an inhabitant of L. for 
pg toll, for that is a private right. 
1 where the plaintiff; brought an action for ſtopping an highway . ich 
"near his colliery; the court was divided whether the action would men ack 4 
Jie, for that it was the King's highway, and the plaintiff had only verſed in the 
A convepience to paſs, but no right to the, Way. — 
24h, But admitting this action would 7 yet this declaration i is 
not good, becauſe the plaintiff did not ſet forth any legal or preſcrip- 
tive right in the pariſhioners to meet at a veſtry z the plaintiff ſhould 
have alledged a right in the inhabitants, time whereof, Cc. to be 
preſent and vote; for otherwiſe there may be a ſelect veſtry, which 
Was the caſe here; and the intent of this action was to try the vali- 
2 of, veſtries; it is true, he alledges that every parimioner 
who . | ſcat. and lot had a right to be, preſent. and vote, Sc. but 
5 that might be a voluntary right, for the pariſhioners are no body 2... 
eic! to take any legal or preſcriptive ri right, Nds 
34%, Be ſides, the plaintiff did not ſet by RPE that the pariſhioners $\082 4d 
bad a A. coca to meet in bis room, and if they had no ſuch right, then 
ths action will not lie for ſhutting the Haigh out of that toom, for 
it may be in the defendant's own houſe, or, in the houſe of ſome © 
ES perſon where.the Plainciif had no right to enter. 2 Nr 
2 k 
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Yelv. 36. As treſpaſs will not lie for taking goods from the perſon of the 
plaintiff, unleſs he ſhews that they were his own goods, for they 
might be the defendant's goods for any thing that appears to the 
contrary. | * 1 

Neither did the plaintiff ſhew, that the right was in all the pa- 
riſhioners, or that this was a ſelect veſtry. | 

Anſwer to if Thoſe who argued for the plaintiff anſwered the objections made 

objeftion. hy the defendant's counſel, (viz.) that this was damnitm fine injuria; 
and that the plaintiff ſhould ſhew ſome ſpecial damage to himſelf, 
Sc. it is true, an action will not lie for a damage without an in- 
jury; but it doth not follow from thence, that an action will not 

*11H. 4.47-lie for an injury, without ſhewing ſome ſpecial damage; for every 

Salk. 19, 37- injury implies a damage, which is fully proved by the & caſes in the 


Cro. Jac. 478. E 
6 Mod. 45. Margin. 


4 +a As to that objection, that this action would not lie, for if it ſhould, 
200. 


1 Vent. 25. there would be multiplicity of actions againſt one perſon for the 


7 


2 Lev. 250. ſame offence; all the caſes cited on the other fide to that purpoſe 
+ In the caſe are, where there was another remedy to puniſh the offender, ei- 
— Ar ther by infor mation, preſentment, or indiftment ; but in the principal 
judge caſe the plaintiff had no other remedy but by this action, for there 
chat — plain- was neither a breach of the peace, or any publick nuſance. 

ight, that hi edy was elſewhere. 2 Ld. Raym. » Salk. 20. 6 Mod. co 8 St. Tr. 80. 


As to the objection made to the form of this declaration, that the 
- plaintiff did not ſet forth, that he had a right to enter the room 
| Where the veſtry was kept, that is anſwered by ſhewing, that there 
P. 354. was a general ſummons for the pariſhioners * to meet on ſuch a 
day, and in ſuch a room near the church; and admitting it to be 
the defendant's room, yet if he let it for that day, it is then the 
room of the pariſhioners for that day: and this the court will pre- 

ſume in this caſe. wth 
Anſwer to 24 But if the pariſhioners had any particular right to a ſel. 7 veftry, 
objecuon- that matter ought to be ſet forth by the defendant in pleading, which 
+ It was in- he had not done, but + demurred; and the plaintiff had ſet forth 
fiſted, that by a ſufficient right at common. law to entitle him to this action; for 
the right of he declares, that every pariſhioner who paid ſcot and lot had a right 


the plaintiff to be preſent and vote, &c. and that he was a pariſhioner, &c. and 


— hr ag paid /eot and lot; and the pariſhioners are a body politick for that 


was anſwered, purpoſe ; and for many other purpoſes ; - pariſhioners may make 


eis confeſiea"tes for repairing their church. and may diſtrain for ſuch. rates. 
but what was 44 E. 3. 19. Mod, Rep. 194. wh „ 

well alledged . Since by-laws bind the property of every inhabitant, it is rea- 
hed —4 s ſonable every inhabitant ſhould have a right to diſſent from or to 
that this de- © approve them, They have power of electing their own officers, 
4 _ amenable only to themſelves, 5 Mod. 325. Gilfon's Cad. 241. 

Thbey 


- ea — * - 


* ; - = r Derne 
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They are a corporation to make by-laws for mending the high- 

Ways, and for making banks to keep out the ſea, and for repairing 
the church and making a bridge, Sc. or any ſuch thing which is 
for the publick good; all which was reſolved in the * chamberlain * ; Rep. 66. 
of London's caſe; and by the ſtatutes 3 & 4 Will. 3. c. 11. and See 1 Mod. 
7 An. c. 17. f. 4. they are made a body politick to ſeveral other _ 
purpoſes, as to Zax and levy the rate for maintaining the poor, and 

to tax the pariſh to make and maintain engines for extinguiſhing fires; 
and by: the ſtatute 9 Geo. c. 7. /. 4. they are made a body politick 
for purchaſing work-bouſes to employ the poor, and conſequently every 
- pariſhioner hath a right to be preſent at their publick meetings in 
a veſtry. | 1 | | 

_ ©. Raymond Ch. Juſt. The plaintiff does not ſhew any right to Curia. 

ee the veſtry to which he claims admittance ; ſo that if he had no 

* right to come in, the ſhutting the door againſt him could 
*« be no injury to him, But I am of opinion that this action had 
t been maintainable if a right had been ſhewn; there is a dif- 

e ference between an act which is a common nuſance, and an act 
<-/which diſturbs the particular right of any perſons ; for the latter 

ill intitle the perſons injured to their ſeveral actions, though 

there may be 100 or more perſons injured. 

Furteſcue Juſt. Rex v. Soley ; he was indicted for taking off 
te the door of the guild-hall of a corporation, which indictment af- 
ce ter a verdict was held ill; becauſe no title being ſhewn to the 
% puild-hall, it might be the freehold of the defendant. | 
71 Reynolds Juſtice, The declaration is ill for the objection 
* that was taken; but without difficulty I ſhould hold the action 
* maintainable, if the declaration had been good; every pariſhioner 
has a right to aſſemble, and if illegally obſtructed, he has no re- 

% medy but by an action on the cafe : no information can lie unleſs 
*< there be a riot or breach of the peace. Salk. 12. pl. 1. is a caſe 3 Mod. 289. 


. . R - 
in point. 5 
mie pre hr. | 93 
ales, F Ss ERS + 2 | 
. Kent verſus Kerry. P. 355; 


I for her drawer in three meſſuages, and three tenements, &c. the 0d” for — 


tenant confeſſed the action, upon which judgment was given to incertainty of 
recover her dower anq damages: a writ of error was brought in this e word te- 
court, and the errors aſſigned were, A 21d. Loa. 
I Exception. That the word tenement was of ſuch an incertain 1384. 
Nenification in the law, that the ſheriff could not deliver poſſeſſion Sen. 633. 
of it; that by the concurrent authorities in the books, an ＋ gject- + 3 Edw. 4. 

| Sid. 295. March 96. Noy 86. 3 Leon 28. Cro. Jac, 125, 621, Cro. Car. 188, 1 Mod. 238. 


Vol. VIII. 4 R | ment 


{> oa in the Common Pleas, wherein the plaintiff declared Power of 3 


* 
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ment will not lie M a tenement for the reaſon before- mentioned, 
neither can a ine be levied of it. | 
2d Exception. Beſides, the plaintiff did not fet forth, that her 
- huſband died ſeiſed, for which reaſon no damages can be recovered 
by the ſtatute ; and yet the ſheriff hath executed a writ of inquiry 
df damages, and by virtue of the writ habere facias ſeifinam hath 
delivered to the plaintiff ſeifin of ſuch an houſe, &c. or ſo much 
thereof as is worth 10/. per ann which is void for the incertainty. 
; Econtra. The counſel for the plaintiff argued, that in dower there was not 
o much certainty required as in a præcipe quod reddat, or other real 
3 - + 8 H.6. 3. action, for a writ of dower lies of a + garden, croft, or cottage; 
4 Br. Power 92. but if it did not lie of a Zenement, yet the tenant coming in, and 
4 confeſſing the action hath made it good; for a plea often aids defects 
and uncertainty in a declaration. 
-* P. 356. It is certainly ſo, where the defendant hath pleaded collateral 
” » pleas to a declaration where the demand was not ſufficiently ſet out; 
- + Cro. Jae. this is proved by the caſes in the 1 margin, and by a late caſe 
« 668, 6324 between Gibley v. Williams. Hil. 12 V. 3. Debt by an adminiſtra- 
trix upon a bond; nen eft factum les and found for the plain- 
tiff. An objection was taken to the declaration for not ſhewing the 
letters. of adminiſtration, nor by whom granted,- nor ſo much as 
: tiling herſelf adminiſtratrix of the debts, goods and chattels of the 
deceaſed. But it was over-ruled,.the plaintiff's title being admitted 
by the plea. | 
As to the objection concerning damages, it is very true, that the 
plaintiff ought to have ſet forth, that her huſband died ſeiſed, &c. 
and that it is a fatal error to omit it; but it is an error for which 
the judgment for damages ſhall only be reverſed ; for in dower the 
judgment is compleat before the damages are recovered ; it is like.a 
t quare impedit, where the firſt judgment is good by the common 
law without damage. 1 
Here is a demand made of a ſpecific thing which is to be re- 
c covered. and aſſigned by the ſheriff. The confeſſion cannot aid 
e the incertainty. The cafes quoted are different; for there money 
only is to be recovered. 'Tenement is uncertain : The decla- 
ration cannot be maintained. Judgment reverſed. 


5 Nep. in 
Specott's caſe, 
N fol. 57. 1. 


(Curia. 


Burland verſus Tyler. 

' Phintiff as U N N adminiſtrator brought an action of debt in the Abet and 

| oor 5 % getinet againit the heir of the obligor, and concluded his de- 
aration,. ad damnum iffius the plaintiff, Sc. 1 


- 


action in the“ C 2 
debet & deti- | i of 8 2 
net againſt the heir; wis being a fault in form, vo advantege ſhall be taken of it, but upon a ſpecial de- 

4 . | ' Io S434, {4 5: 


murrer. 2 Id. Raym. 1 391. 8. C. 8. P. 
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„ On demurrer to the plea, which was admitted to be ill, To, Mo. 566. 
10 * for the defendant, infiſted that the declaration was naught, to _ El. 71 K 
eh he took two exceptions: Jac. 54 


Lane 79. 
Stile 232. 5 Rep. 31. a. b. 


wh te For that the action brought againſt the heir in the debet and iſt Exception. 
o detinet, when it ſhould be in the detinet only. 

For that the declaration concluded, ad damnum iffius the plain- 2d Exception, 
te tiff, when it ſhould be in reterdationem adminiſtrationis, 

. Chapple Serj. The firſt exception would have been cured, if contra. 

ee after a verdict, by. ſtat. (a) 16 C 17 Car. 2. c. 8. and if fo. it Lev. 124. 

« will be cured by St. 4 An. c. 16. / being after a n de- Sid. 342. 


8 a) Perpetu- 
cc murrer. ated by ſtat. 


22 & 23 Car. 2. c. 4. 


dt The Oxford (5) act cured the defect, if a verdif? had paſſed: Curia. 
«and by Stat. 4 An. c. 16, judgment i is to be given without re- 1 Oar 3 
n to any defect in the declaration (unleſs ſhewn for cauſe of e 
«© demurrer) ſo as the right of the cauſe appears. 
"* 2d. This is only matter of form; beſides, the modern prece- 
* 9 ” dents are according to this declaration. 


* Judicium pro querente. 
31 17 41 181 . 
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5 "Sf „ The King ver/us Weſtbury. „p. 357. 


"HIS was an indictment againſt the defendant, for that T. F. Indiftment 
and other bailiffs, Sc. did, virtute brevis mini regis de * 11 
1 facias, and a warrant thereon, levy the goods of M. G. and N vir- 
that the ſaid defendant Weſtbury with others did afſemble, and rio- tute brevis, 
| toſe & routeſe did reſcue the ſaid goods, and aſſault and beat the bai- 8 b 
liffs, and ſo diſturbed them in executione brevis & warranti prædict'. a warrant 
Upon Not guilty pleaded, it was found againſt the defendant, and jhereon, he 
- now moved in unt of judgment, for that the eri facias was not goods, &c, 
well ſet forth; for it was virtute brevis domint regis de eri facias, ard the defen. 
Without ſetting forth the writ itſelf, and without mentioning, the = 
-party's name ; then it ſets forth, that there was a warrant ſecundum il); for the 
- extgentiam brevis prædidli, and that the defendant diſturbed the fen facia , 
bailiffs in executione brevis & warranti predidts, which is ill; for _ * ES 
if there was no writ, there could be no warrant; it is true this in- 
8 mentions a writ, but it is not well ſet forth, and if ſo, the 
<a muſt fail ; for the court can never judge whether it is ſe- 
* exigentiam brevis, when no good writ appears to be made. 
1 writ is ſet qut by way of circumſtance only, quod cum virtute Econtra, 
. Sc. but if there was none; yet the warrant would juſtify the 


2 's, or maintain this indicdment for the wrong done. 
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cutia. It is very true, the bailiff may defend himſelf by the warrant, 

bdut a writ. muſt be-ſhewn to charge a ſtranger ; and this is the con- 
ſtant difference in ſuch caſes; and as this caſe. is, an indictment 
3 would have laid for a ſingle battery, but the warrant itſelf, and the 
3 diſturbing another in the execution of that warrant both refer to the 
writ, and that being not well ſet forth, thoſe things which refer 
to it muſt neceſſarily fail, for which reaſon the judgment was ſet 


alide, 5 Lint ; 
I P. 3 58. e e * Ihe King veryvs. Grey. 
43 a Where by = N inditment was found at a quarter- ſeſſions held in Colcheſter | 
I - ſurrender of a before the juſtices of peace for the county of Eſſex ; and this was 


| —— . for a nuſance done there by the defendant, by laying. pigs of lead in 

vl diffolved. be higb. road: which indictment being removed by the defendant 

into B. R. by certiorari, the defendant pleaded, and ſet forth the 

= charter of King Charles II. by which this borough was incorporated, 

. and cognizance granted to them to determine all pleas and affairs 

2 ariſing within that town; with a' clauſe that no juſtices of peace for 

1 the county at large ſhall enter into the ſaid borough, nec deinde in 

aliguo ſe intromittant, nec eorum aliqus ſe intromittat quovis mo- 

_ do, Cc. and that this indictment was void, being found there before 

1 the juſtices of the county, who had no juriſdiction in the ſaid bo- 
35 rough. 5 a e | 

T. But quzre The King's + coroner replied, and ſet forth a ſurrender of the 

| b charter granted by Car. 2. to this corporation, Cc. and of all 

1 | whether W and every the liberties and: franchiſes. therein contained; 
3 "I 2 ks Maſter of the Crown. office, whoſe title is «Coroner and Attorney of the Lord the King.“ 


* 


The deſendant rejoined, and ſet forth the letters patent of King 


43  "Wilkam and Queen Mary, by which all the lands, privileges and fran- 

4 chiſes of this corporation were granted, reſtored, and confirmed to 

= them in as large a manner as at any time they enjoyed before the 
, forfender,. ©0000 OY Tf OO TOE e232 0 3 


And upon a demurrer to this rejoinder, theſe points were made. 
see 2 Stra, (I.) Whether the King can by his charter grant to certain per- 
1154. "ſons, in a certain place, a power excluſive of himſelf, ſo that at no 
4 | time afterwards he can adminiſter juſtice in the ſame place: and if 
= | it ſhould be admitted, that the King might grant ſuch an excluſive 
1 : power or juriſdiction, then whether he hath granted it by theſe 
4 "words in the charter, (viz.) That the juſtices of the county ſhall 
1 not enter the borovgh, nec ſe inde in aliquo intromittant, &c, 
62.) n ſuch an excluſive juriſdiction is granted by 
this- charter, yet Mr. Reeve pro rege argued, that the manner of de- 
manding cognizance is not legal. It was adjudged in Manners and 
2 | 2 Tern, 


, 


b ö : 2 — 
# 
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7 Anm. B. R. that the defendant may plead cognizance as well Forteſc. Rep 
as the Lord may demand it: but it was then held that he muſt come '5% . _. | 
the very firſt inſtance and make the claim. In this caſe the defen- 1566. 
dant ought to have pleaded the cognizance at the quarter-ſefſions, 50 * 1 

and not to remove the indictment and then plead it above; D_—_ : 
Has by ſo doing elapſed the time allowed by law. 6 

(3. The chief queſtion was, whether bo the forreader of the Y 
charter made anno 36 Car. 2. the corporation was wholly. diſ- = 
ſolved ; for if it was, then the charter of King William, by which 7 
the lands and privileges were regranted, is void, becauſe it was to a 1 
corporation not in being. 

As to the firſt point it was argued, that this charter granted anno % P. 359. 
15 Car. 2. did not give exeluſſve conufance to this corporation, but 
yo! there remained a concurrent juriſdiction in the juſtices of the 

county, for the words are, that the juſtices of the county ſhall not 
enter the borough, nec ſe inde in aliguo intromittant, that is, they 
mall not enter to exerciſe any juriſdiction: but this doth not exclude 
them from entering to take profentments and indi@&ments for any 
miſdemeanors committed there. It is like the grant of a franchiſe 
to return writs, but notwithflanding ſuch grant the ſheriff is not 
excluded, | 

So at the beſt theſe are doubtful words, and therefore ſhall never 
be intended to inlarge the juriſdiction of this corporation, ſo as to 
exclade the juſtices of the county. 

+ The ſecond point was not much inſiſted on, becauſe if the in- +Thiswarl'd 
didi ment was void, as taken coram non judice, then there could be _ od, 
no occaſion of phading this exclufrve conuſance below and immediately: it ſhould have 
but ſuppofing there ſhould, a certiorari doth not make the merits 


the come in fol. 


oo. Wo for the un bath done no act to admit the juriſdiction — . 
of the guſt Ces. ' defendant, for 

Therefore this is not like a clatm of conuſance, &c. becauſe in ſuch * — 42 * 
caſe, the act done is only to be avoided by pleading ſuch claim, and that part of io. 


in due time, for otherwiſe juſtice might be delayed by an n+ jeant Co- 
clip. EIS 
As to the third and chief point, it is admitted by the pleadings, argued for the 
that the charter granted by King Car. 2. in the 15th year of bis defendant. 
reign, Was furrendered ; and it was infiſted, that by ſuch ſurrender 
the corporation was abſolutely diſſolved, and if fo, then the charter EN 4A 
of King William and Queen Mary is wholly void, becauſe it is not | = 
a grant of creation, but of confirmation and reſtoring the liberties of | 
à corporation which was not then in being, and ſo could not take 
by ſuch grant; and it ſhall never be taken for a charter of creation 
and confirmation too, for that would be to a double intent, Which Rol. Abr. 51. 
the law doth not allow in ſach caſes. | (2 k $ 
Beſides, here are no words of creation, and theralord it is like © 2 
that caſe in the year- book 9 Ed. 4. 11. where the King granted Co. Lit, 264-4 Y 
an office to J. S. but it was held, if this was not an office before the 25 £9 56. Lo 
01. VIII. 4 S 9 grant, 
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20 H. 7. 6. 7. And ſo is the Abbot of St. Albun's caſe, where the King 
Brooke Abr, 


tit. Patent111, : . 
Crompt. Jur. intermeddle, in the ſame words as in the preſent grant; it was ad- 


—_— 
— 


gtant, it was not good, becauſe there were no words of creating 
6 = 3 
So if the King grants ſuch a thing inbabitantibus de Dale, this is 
void, unleſs they were a corporation. before the grant, for the reaſon 
before - mentioned. 8 + 
It was argued to quaſh this indictment as taken coram-nom judice, 


P. 360-that: by the charter anno 15 Car. 2. an excluſive juriſdiction * Was 


granted to this corporation, and that the juſtices of peace of the 
county had none there, for the corporation men have the authority 
of juſtices within their corporation; and the juſtices of the county 
are not to enter, or in aliquo ſe inde intromittere. ue. 9 Hh 
ranted 
a power to him to make juſtices of peace within the borough of St. 


Albans, ita quod the juſtices of the county of Hertford ſhould not 


judged in that caſe, that the juſtices of the county were excluded; 
and that if they acted in the ſaid borough, it was coram non judice, 
and by conſequence void; and all excluſive juriſdictions in letters 
patents are always in this form of words, and no inſtance can be 


given to the contrary. | 


The grant of the return of writs was a particular franchiſe, and 
«not parellel to this caſe, becauſe it did not appear upon the record, 
that the ſheriff was excluded, or that he had no juriſdiction with- 
in that liberty, and it could amount to no more than to.exclude the 
ſheriff in perſon. | tk e on 

It is true, the ſheriff, notwithſtanding ſuch grant, may make a 
return; but if he doth, it is an injury done to him who had a grant 
of that franchiſe, for which he may maintain an action againſt him. 

As to the chief point, that, by the ſurrender of this charter, the 
corporate body was wholly diſſolved, and therefore their liberties 
could not be reſtored by the charter of King William, becauſe there 
was no corporate body in being to take; it was argued, that the 
corporation was not entirely, diſſolved; it it true, by this ſurrender 


« 


all their lands and liberties were given up, but ſtill they had a cor- 
Porate capacity to take, &c. 7 [211 N 


Hut admitting that their corporate body was entirely diſſolved, 
vet by the grant of King William it appears, that he intended to re- 
inſtate them in the ſame privileges which they had loſt, | for be gave 


them the ſame liberties by way of grant and reſtitution ; the charter of 


reyivor has uſed the ſame. words as are uſed in the charter of ſur- 


render; and certainly they will have the ſame effect to reveſt as 
they had to deveſt; therefore this is not like that cafe where the 

King made a grant inbabitantilus de Dale, for there he was decci- 
ved in his grant, there being no corporation before; and certainly 
where a corporation is re- inſtated by a charter, the King intended 
to give them a capacity to take; and where his intent appears, and 


no ſet form of words are requiſite for that purpoſe in the grant, 


there his intention ſhall prevail. 
2 Sax” | * The 
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| The court ſeemed of different opinions in this caſe, the Chief Cara. 
Juſtice being of opinion upon the firſt point, that the King might“ P. 361. 
grant to others ſo as to exclude himſelf from adminiſtring juſtice | 
in the ſame place afterwards; for he is the fountain of furiſdiction 20 H. 5. 6. 
as well as of juſlice, and may diſtribute it as he thinks convenient; See Hardres 
and for this there is an authority in the year-book 20 H. 7. . Bs 
Two other judges laid no great ſtreſs on that cafe, for-it appears 50 
by .Dugdale's Origines Juridiciules, that there were but two judges pray 33. 
then in court, who held that the King might grant by a charter ex. 7 47" 
cluſive to himſelf ; it is true, there can be no inconvenience of fai- 
-lure of juſtice, if the King had ſuch a power; becauſe, if it is miſ- 
»uſed or abuſed, it is forfeited. 
And therefore three of them held, that the King might exclude q,zre his. 
himſelf” by his charter, which Forteſcue denied, for that he had ſtill 
a concurrent juriſdiction which he had granted by. commiſſion to 
*the, juſtices of the county; therefore it is not void as to Colcheſter, 
and good for the reſt of the county, but voidable only as to Col- 
. cheſter, and if ſo, there can be no inconvenience in it, becauſe 
then the corporation may claim their right, and ſo may the party P. ton 19. 
gtieved. 45 | 
$ As to the chief. point, whether the very being of the corporation 
'was deſtroyed by this ſurrender ? three of the judges held that it was 
not, and compared it to the ſurrender of a deed, that the eſtate was 
not thereby ſurrendered, therefore the corporation was ſtill ſub. 
fiſting, and had a capacity to take, and by the charter of King Wil 
lam did retake ; and it would be very inconvenient if it ſhould be 


0 


otherwiſe (that is) if they could give up more by a ſurrender than 


* 


they ean take by a regrant. 8 + Mt 
In the great caſe of the city of London ſeveral learned men were 

of opinion, that a ſurrender did not deſtroy” the being of a corpora- 

tion; this appears by the ſurrender of abbies in the reign of H. 8. 

for it was not thought proper at that time to reſt purely on thoſe 
ſurrenders, but to have them confirmed by act of parliament. 8 
There is a particular proviſo in the ſtatute * 27 H. 8. that cor po- Qrære this, .. 
[rations ſhall have the power of making juſtices of peace as they had 8 Hi ho 
before, which power is mentioned in the ſtatute + 22 H. 8. which + cp. ;. 
act is confirmed by the ſtatute 3 & 4 Ph. & Mar. and though the 

King is impowered by act of parliament to-make juſtices of peace in 

the counties; it cannot be inferred from thence, but that he may 

Amit and abridge this power to certain precincts in the counties.” 


9 ” 


.. #. Forteſcue held, that though barely by the ſurrender of this & P. 362. 
chapter, the corporation was not diſſolved, yet there were other | 
"words in it, by which they gave up all the liberties and privileges 

Which they then enjoyed, by which words the very being of this 
>corporation was diffolved ; and if ſo, then the next queſtion will 

ebe, Whether it was reſtored by the re-grant of King Miliam. N 
ain HY ig py pat 11 40 ' 11 Wh. 
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Por there is no occafion of any ſet form of words in letters patent 
of incorporatioh, for the firſt and original France of them was to 
have gildam mercatorian, therefore by the charter of King William, 

by which all the lands and liberties were granted, reſtored and con- 

firmed to this corporation, they were actually reſtored, and inten- 


, LL i 
Bod this being a caſe of great weight, it was adjourned farther to 
be argued. | | e pe - py 


= . 


| Morice ver/us. Lee. 


The jodorſee AN action was brought againſt the drawer by the ſecond .indor- 
brought an L ſee, upon a note given in theſe words, (wi2.) I. promiſe 10 
nag ing account with T. S. or his order, for 50/. value received by me, &c. 
upon a note After a verdict for the plaintiff, it was moyed in arreſt, of judg- 
by which be ment, that this was not a good note within the ſtatute, of Queen 
1 Anne ; it is plain it is not within the words of the ſtatute, for thoſe 


T. S. or bis are, all notes figned after the firſt of Auguſt 1705, by any perſon, pro- 
2 for got mifin thereby to pay to another, &c. or order, or bearers. &c, ſhall 
ved, and be affighable, and the drawee or ingorſee to whom the maney is payable, 
l bis action for the 8 fame againſt the drawer en 1ndor for. 
ins Now this note is not negotiable, becauſe the promiſe is not to 
21 Raym. ay money, but to account, and in all promiſſory notes the drawer 
1396. muſt. be an abſolute debtor, otherwiſe they cannot be negotiated; 


. 3 & 4 Ann 


- 


e eee ed, Pris. de mw ag gopd by 


| 278 $4034 1 5 1. | 
ihe Ratute ; and If o, the aktion is well broug 


Eebnta. # 
?. 363 


Nas for the advancement of juſtice, and for the caſe, and benefit 
15 0 4 eg " * er 1 £ 2 „** af] '% ta;i% 15 "x" 51 K 28 $4*: Ys 2 ; 
Ii is like the conſtruction which hath been made on tlie ſtatute 


of waſte, where the words are ex dimficne ; but it hath, been re- 
| ſolved, that eſtates ex provefione legs, ( vi.) Eftates by the curteſy, 

or in dower, ate within the equity thereof. 
| Beſides, the note itſelf hath the badge of a promiſſory note, for it 
+ Salk. 9, is to be accountable to T. S. or his order, which word + accounta- 
Die is not ſo very incertain, for it is laid in the declaration upon an 
be | 8 0 | expreſs 


ͤ 2 ett. 


—— 


ll. — 5 os —— 
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expreſs promiſe ; and therefore good after verdict, eſpecially ſince 


the ſtatute doth not preſcribe any ſet form of words in which theſe 


romiſſory notes are to be drawn. | 

The caſe of Smith and Boheme, and fo likewiſe the caſe of Appleby 
and Biddolph, (where the note was in theſe words, I promiſe to pay 
to T. M. ſo much money, if my brother doth not pay it within ſuch a 
time, in both which caſes judgment was arreſted after a verdict), are 
authorities not applicable to the principal caſe ; becauſe the drawer 
was not the original debtor, but might be a debtor upon a contin- 


gency. 


* the expreſſions uſed for theſe notes always vary; it is ſufficient 


«-jf the ſubſtance of the note is a promiſe to pay money; an em- 
«© ployment of this money in factory might have been given in evi- 


«dence as an excuſe for the non-payment ; the contrary of which 


“is now to be ſuppoſed fince a verdict is found for the plaintiff. 
* Forteſcue Juſt. The court will conſtrue this note as a note for 


«payment of money; for a note to account to me or order is ab- 


« ſurd; I have ſeen ſeveral promiſſory notes drawn in this form; 


4 man that receives money to account for, does not receive the 


* money as a duty, but as a truſt; therefore nv indebitatus aſſump- 


*#t lies, without ſhewing ſome miſapplication, or breach of truſt : 
„ befides, this note is for value received; if there had been no ver- 


* 


- 


* 
a 
1 


* 


« dict, I ſhould have thought this a good promiſſory note: but the 


1 verdict has put it beyond all diſpute, becauſe now a promiſe to 


ie pay is found. A promiſſory note in this form had been good, 
&« promiſe that J. S. or order ſball receive 1001. The caſe of Smith 
v. Bobeme was no promiſe to pay at all, but to pay or ſurrender ; 


« no'preciſe form is required, for theſe notes, or for bills of ex- 


change; a bill of exchange may be between two Te pro- 
* miſe to pay to myſelf or to _ order, This is a debt, being for 
value received, and not ſaid on account; whereas a receipt of 


a money to account creates a traſt, How can a 4th or 5th indor- 
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6 ſee account with the defendant ? 


%% Reynolds Juſt. This had been a good promiſſory note within 
the ſtatute, had there been no verdict; no form is preſcribed by 


* the ſtatute. The objection that has been generally taken to pro- 


out of or upon the credit of ſuch a particular fund, and not de- 


* pendant on the credit of the drawee, as Jocelin v. La Serre G. 1. Forteſ. Rep. 


do B. N. a promiſſory note to be reſponſible'for eee be 10 3 


a good promiſſory note within 3 & 4 Ann. c. 9. 
eu. Judgment for the plaintiff, 
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* miffory notes has been, that the money has been payable only 


„ * Raymond Ch. Juſt. The act of 3 & 4 Am. is a remedial law, Curia. 
« and to be extended in conſtruction as far as in reaſon we can; ® P. 364. 
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Faculty grant- "RROR of a judgment! in a quare impedit brough 


ed by the 


, | abſcribed, ' upon the preſentation of the King. 
enrolled by 


but by his de- , chelor's of divinity 


had 


Arcbiſhop of Ca 
ble by the Arebbiſbops of Canterbury 


25 H. 8. c. zi. tate a5 H. 8. 


of error, and aſſigned theſe errors following: 


the duty was paid 
3. e. 25. ſtamped when enrolled, it is void. 


2 Stra. 797. 


28 H. 8. | 114 145 HORA FWW 233 53018 


= which ſtatute was made to reſtrain the extravagrant 


muſt be intended by the legiſla 


0. ee rties themſelves, or by any 


by their under clexks, for it is not aſſi 


bend e faculty is void; eſpecia 
in, that it ſhall not . good till ſubſcribed and 
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. * ) That it was not ſubſcribed and enrolled by the king 
ome 96s «the faculties in Chancery, as it ought; becauſe he is empowered 
| — ſtatute to tender an oath to the perſon. he hath — it: 


1 ——————— —— ——— 
— — — 
tors; for otherwiſr this act would 
2 P. 365. baye been penned as the flatute af wills, or an the fiatute*"of pro- 
miſſory notes, by which: it is enacted, that the: ſigning ſhall be by 

nf oller perſim 'gntboraſad: dy tem. 
1 Therefore this muſt be done * the principal clerks: themſelves, 


The King _ Biſhop of Cheſter. 


t in the a | 


1 Palatine of Lancaſter, againſt the Biſtop of Chefter, for refu- 
KAY: fiog to admit one Peploe to the en of e Toe) 


Tegiftered or. The Biſhop pleaded, that he claimed nothiog but as ordinary, 
the chief clerk and ſet forth that this college was founded by Car. 2. who ap- 
4 of the faculty, pointed a warden thereof, and that all ſucceſſive wardens ſhould be 
. pony and that the ſaid Peplae was not a bachelor 
1 wa of divinity : — 5 he (the Biſhop) could not admit him to be 
3 warden. And upon iflue joined, whether he was a bachelor of di- 
vinity or not, the cauſe was 42 and evidence was given, that the 
granted a faculty or degree of bachelor 
of diyinity to the ſaid Peploe inſtanter, which faculties were 
for the time being, 
and uſage immemorial, and this was confirmed to ber oy 8 fta- 


nta- 


by cuſtom 


The counſel for the defrnider tendered a 6:11 of Amen this 
evidence, which was over- ruled below: and thereupon a verdict 
was found for the King. And now the defendant bronght*s writ 


i) gb 9 5711 


Stra. 624. (.) It did not appear that this faculty was ſtamped, or that 
at the time it was enrolled in Chancery, as. it ought 
* 9&10W. to be by virtue of the * Statute 9 W. 8. therefore it not being 


(2.) This „ was not ſubſeribed and, regiſtred * the Arch- 
biſhop's clerk of the faculties, as required by the faid ſtatute 


s clerk 


the 


And this 


to them: and 


gnable: 
lly fince there is a proviſo there- 
regiſtered: by the 


clerk of the faculties in Gancery, .whled1 is in the nature of a bo 
dition tion precedent, and not to be Hgncd or ſubſcribed by his order. 


9 + 
Dk 


{r.) To 


* 
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(..) To which it was anſwered by the counſel on the other ſide, Econtra. 

and fo reſolved by the court, firſt, that the famp- act was only to 

ſecure the duty to the crown; and not to take away any evidence 

from the parties; the clauſe therein i is, That if any perſon ſhall write 

on. parchment or paper charged with the duties payable by that + and + , N W. 3 
Fermer atts,. he ſhall forfeit ten pounds, and that it ſhall not be given c. 21. 

in evidence till the duty and penalty is paid; and it is every day's 

mr that upon payment of the duty and penalty, the Aritiog 


is 

7757 As to the ſecond exception, that this faculty was not ſub- 
ſcribed. by the Archbiſhop's clerk of the faculties, but by his under- 
clerk, when it is expreſly required by the ſtatute 21 H. 8. that 
it thoyld, be ſigned by the clerk himſelf, which is very true: but 
the act is but directory, and it is not ſaid, that it ſhall be ſigned 

the chief clerk bimſelf : ſo that this being ſigned by his under- 
rk, and it being cuſtomary in this office for a een to 
ſign faculties, this exception is of no weight. 

(43) As to the third and chiefeſt exception, that there is a 
preyiſo in the faculty itſelf, that it ſhall not be good, unleſs fab. 
ſcribed and regiſtered by the clerk of the faculties in Chancery, it N 
AMOS that where a man doth any thing by the expreſs order of 
another, as it was done in this caſe, it is as :goad as if done by him- 
i „ a8: where one expreſly orders another to ſign. a deed "which 
perſon, thus ordered, did afterwards ſign, this is good as one 
* aQt : but where a deputy doth any thing by virtue of 


. it muſt be n. a e * be : Gags * 
The judgment was aficmed. App 14 9 WF 
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* steed verſus Lateward, „NF. 36 
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HERE . a zadb went default: aga inthe on 9 9 
died; and the plaintiff; brought a ſeine Facias againſt the ex. be given upon 
— — cauſe quare inquifitionem non habet, &c. and after- ; Buch _ 
warde the writ of | inquiry was executed. And now it was moved Stra. 623,635. 

tai ſet aſide the execution thereof z for that the deſendant had n 
netice given of exceuting this writ of inquiry till his goods wert gun 23 ;. g. 
in execution; and to have reſtitution. By a rule of court,” isdetermined in 
to give notice on executing every writ of inquiry; and this is cer- Pfent Common 
tainly a writ of 1 we This PSA wy Nane Mich, 12 Ann. 2 Barnes 237. 


Gally v. Brian. p n | 1075 2150 Prat, Reg. 
bee — be prin. of the court bath been —. < rd © j 
. that. reſolution 82 
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6 yo * We: jay very! frac that reſolution, In cjcAment the | 

8 en courſe was to take out execution after the year without 
. any ſcire facias: but the court thought proper to alter that 
«courſe, by reſolving that a ſcire facias was neceſſaty. Upon the 
4% fl. fa. the ſheriff may return a devaſtavit: but by that return (if 
60 falſe) he ſubjected himſelf to an action, which by this method 
js prevented. 
And afterwards on the Maſter's report it was ſet aſide, there 

| ©, being no difference between this and other writs * inquiry. Phi- 

Stra. 50. N v. Biron, Mich, 6 G. B. R. 


The Kite verſus Tuck. Noth 
+6& 7W.3. | 


_ . E defendant was convicted before a juſtice of peace upon 
8. % the + ſtatute made againſt profane curfing and ſwearing ; and 
c. 21, . 15- upon a motion to rer this conviction, the objections were as 
2 14d, Raym. follow: 


1366. 

| "I By the ſtatute, the perſon convicted is to forfeit 25. Folens 

9 4 if he is not a Lee labourer, ſoldier, or ſailor ; now it did | 

for profane not appear upon the oath of the informer, that the defendant was 

a gentleman, and neither a common labourer, folater, or ſailor. 
allowed. (2+) It doth not appear by this conviction of what age the de- 
fendant was, when he did profanely ſwear ; for by the ſtatute 
be muſt be above 16 years old. 

* P, 367. * (3.) This conviction is incertain, for after the nature of the 
* oath is ſet out, the witneſs ſwears, that the defendant repeated it | 

; ſixteen times, for which he is convicted to forfeit 323. whereas a 
repetition preſuppoſes a former act done; ſo he ſwore ſeventeen times; 
therefore the conviction. doth not agree with the evidence. 

Cura. = The court held, that it ſhall be intended the defendant was of age, 
and a gentleman, if ſo charged by the informer; and it is not ne- 
\ ceflary. to aver, that he is not à ſo/dier, ſailur, or common labourer, 
+ fince uo is charged with 28. for every offence; and as to the not 
charging him with more than ſixteen times, when it ſhould be ſe- 
venteen times ſwearing, it is but giving .one-oath free, and there 
muſt not be too much nicety in theſe convictions: in the caſe be- 

tween The: King and Sparrotm, the cee was 4 uns for not 

1h eee ee (444.4 e 
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15 The King verſe Dr. Shippen and alen 

8 4 Ain ; N. 2 a 
In a 25 N 2 vrobibition, ths * Was, Dy Gee 104 Dr. Den 

don s 2d were: candidates ſor the maſterſhip of Univer /ity Callege i in Oxford, 

is viſuor of and the firſt was declared maſter, but Dr. Denniſin, and the. dil- 

Wiege n ſenting fellows of the: cofege appealed to Dr. Shippen, the: vice- 
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chancellor, and others, as wi/itors; and thereupon it was ſuggeſted 
by Dr; Cockman in a prohibition, that this college was founded by 
ing Alfred, anno 872. as by ſeveral inſcriptions in the college it 
doth appear, and that the members thereof always commemorate 
that King in preaching, and all other publick acts, and that the 
Kings of England were always viſitors of that college, and no other 
perſon had any viſitatorial power there, 4 
This cauſe was referred to the attorney and ſolicitor general, and 
they were to report who was the founder of this college; and they 
| that it was too difficult for them to determine after ſo long 
a time, who was the founder, and of greater difficulty to deter- 
mine, whether the vice-chancellor was vifitor ; thereupon a rule was 
made, - that the defendant ſhould ſhew cauſe why a prohibition 


ſhould not go. | 


j k 


. n , 
AE 3 ; 
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|. Memorandum quod alias ſcilicet termino Sancti Michaelis ultimo and certißed 


"preterito coram Domino Rege apud Meſim. venit T. S. Gc. per Je- des _ 


hannem' Stone attorn. ſuum & protulit hic in curia dichi Domini Regis: all not be 
tune ibidem quandam billam ſuam, &c. when there was no ſuch fled of any 


: TT. . . g th t . 
bill of that term; and upon a certiorari from the houſe of Peers to ge before 


the chief juſtice of the King's Bench, he certified that there was no 283. 284,285. 


ſuch bill. 5 M pe WA 
Whereupon the plaintiff ſuggeſted a bill of another term, and 
moved the court that it might be filed; and had leave to move the 
houſe: of Lords for another certiarari directed to the chief juſtice, 
that he might certify the bill of that term ſuggeſted; and that houſe 
ordered, that the plaintiff ſhould have leave to ſue out another cer- N 
tionuri, and allowed his ſuggeſting a bill of another term; and now 
he moved the court for leave to file a bill of the term as ſuggeſted, 
ts originals of another term are allowed to be filed in the court of 
In the caſe of Walmſley verſus Corey, the memorandum was allow- 
ed to be amended by the bill. And this motion being made to ſup- 
pott a judgment given in B. R. which was affirmed upon a writ of 
error in the Exchequer- chamber; and a writ of error now brought 
In parliament, after a bill in Chancery brought for relief, and that 
bill diſmiſſed, the court ought to do any thing in their power, after 
all theſe proceedings, to ſupport this judgment, eſpecially ſince the 
merits of the cauſe are entirely againſt the defendant; for otherwiſe 


. ke wbuld have been relieved in ſome of thoſe courts ; and as the de- 


-thedeclaration. . : „ 5+ e bing: is + 
Vox. VIII. M * 


* Martin ver/us Budgell. 1.15. .% P4088, 


PON a judgment by default, and a writ of error brought in aer the want 
I parliament, the error aſſigned was thus: 2 


Term Faſcl cb. 1 1 Georgii, . 1725 


In the caſe of Calvert verfus Caſtilian, it was held and ſo — 

5 a bill might be filed after the want of it was affigned for er- 
r, which ſhews, that a bill may be filed at any time. 

Rcontra. The counſel on the other fide faid, that the motion was im- 
| after it was certified, that there was no ſuch bill of that term; 
and that the want of the bill is a good cauſe to be aſſigned for 
error, appears by the ftatute made for the amendment of the law, 
by which it is enacted, That judgments by default, nil dicit, or upon 

* P. 369. demwrrer, ſpall not be reverſed, if a bill * is duly filed, which ſhews, 
that if it is not duly filed (as it was not in this ru wen judgments 
ſhall be reverſed. 

The court of Common Pleas: will not admit che Miri an origi- 
mal after the wavt of it is aſſigned for error; neither will this court 
admit the filing a bill after the want of it is certified by the Chief 
Juſtice: if they ſhould, they ought to do it in all caſes, and con- 
ſequently the omiſſion of filing bills will be cured; and then it 
will be ludicrous to aſſign the want of them for error. | 

2 S.. 735, It is true, this motion might have been proper before the Chicf 
xo Vin, Abr. Juſtice had certified that there was no bill of that term; for then 
39 Fl. 47- the court might indulge the plaintiff to file another bill; and that 
was the caſe of Calvert verſus Caſlilian: but never after the court 
hath certified (as in this caſe) that there was no bill of that term, 
becauſe a bill of any other term will not warrant this 8 | 
which tecites, that the bill was of ſuch a term; therefore there | 

ing no bill of that term, the judgment ought to be reverſed... 

It is admitted, 'that the judgments'in the Common Pleas are "2 
ported by originals of former terms, which is done and allowed by 
entring continuances: but it doth not follow from thence, that the 
judgments in this court may.be ſupported 2 bills of any other 
term than what is ſet forth in the nemoran for in the Common 
Pleas the nemorandum is general, without alledgin ing it to be of any 
certain term; but the memoraiidum in B. R. is, that the bill was of 
a term certain, and anne by a bill of 
any other term. 

« # Raymond Ch. Juſt, I ſee no difference between giving leave to 
« file this bill, and granting an amendment after a writ of error 
% brou 

« Porteſeue Joſt It is expreſly reſolved 8 Co. That what is 
. % amendable at common law is amendable at any time. This is 

®* 2 Stra. 735, the ſame as the caſe of * Winchworth v. Clarke Tr. 4 Geo. B. R. 
10 Vin. Abr. «© where continuances were to be entered 8 the bill of 
39. Pl. 47 < Middleſex after a writ of error brou I have often heard it 

< ſaid — bill Wr may be filed at any time. Calvert v. 
404 
Juſt. No writ of error will be ever brought, if after 
8 um aſſignment of it for errot, — DING '< Wt: 
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* P. 370. 
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% Cur. It cannot be filed but by motion in court. And upon 
*confidering the circumſtances of the caſe, as here appears to 
s have been the moſt affected delay, the bill may be filed of a 
term precedent with continuances, To as to agree with the me- 


<«'morandum. Cur. adviſare vult. 
101 Lo | | 


Rex verſus Inhabitant' Sante Mariz Matfellon alias 
ee White Chapple. 


a poor man 


Ain che pariſh of bite Chapple, from ſix in the morning till gil be in che 
eight at night, aud lodged every night in the pariſh of Mhite parim where 
'« Chapple, only not in his maſter's houſe ; this man was removed = * = 
, by an order of two juſtices from White Chupple to Ratcliffe ; and and not n the 
e upon appeal to the ſeſſions the order was quaſhed, the court be- pariſh where 
Ig of opinion that he was ſettled at Fhite-Chapple, 1 bees 

ral tn! Fol. ror. 


William Maddox and Robert Godfrey verſus Taylor 
} - ova and others. en 1 

ANDY 1 * | 
N twreſpaſs for breaking and entring the houſe of William Mad. Treſpsls 
% dex, and taking the goods of William Maddox, and Robert N 
Godfrey, ad damnum ipſarum; after a verdict for the plaintiffs, entering the 
**and entire damages, it was moved in arreſt of judgment, that —_——. 
*©this action could not be maintained, ſince the jury had given en. away 1 
tire damages; for how can the plaintiff William Malls (who had goods of A. 
nnd right in the houſe, for that was in Robert Godfrey) recoyer da- 5 * 
mages for the unlawful entry? So judgment was arreſted. plaintiffs, and 


Afton man was hired for five years to work at a glaſs-houſe Settlement of 


intire da- 
mages, judg 

ment arreſted. 
we" 1 Th | . 2 Ld. Raym. 
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Philips verſus Fiſh. 5 


N an action on the caſe for theſe words ſpoke of the plaintiff, 
vig. Thou art a villain and thief;“ quorum quidem verborum 
| 82 the plaintiff was not only much damnified in his 
12 fame and reputation, verum etiam arręſtat fuit by procure- 
2 — ment of the puny and carried before < juſtice of ids and 
1 and the there impriſoned, &c. 13 
v | Ir 
We damages the plaintiff ſhall have fall coſts. 2 Id. Raym: 1589. 2 Kel. 71, 72. 2 Barnard. K. 
Gapper for Upon Not guilty. pleaded, the plaintiff had a verdict, and one 
defendant. ſhilling Pal * now the qveftion was, whether he ſhould 
have full coſts; and it was inſiſted, that he ſhould have no more 
22 &.23 Car, coſts than damages, for 21 Jac.” by the ſtatute 22 Car. 2. it is 
2. 69  enatted, That in all attions of eaſt aut and battery, and other 
| perſonal aftions, whertin a judge Jhall not certify upon the back of the 
record, that a battery was proved, or the title of the lands chiefly came 
in queſtion, if the jury find under forty ſhillings damages, the plaintiff 
Hall have no more «<ofis;; and this being an action on the caſe for 
words, is a perſonal action, and the jury having given but one ſhil- 
| ling damages, the plaintiff ſhall have no more coſts. | 
Tee econtrs It was argued for the plaintiff, that in this caſe full coſts ought 
uf. Plain- to be given, becauſe the action is not only for words, but the plain- 
" tiff expreſly averred, that the defendant procured bim to be arreſted 
- © ka N which is a diſtinct fact laid, beſides. the words, and not 
| by way of aggravation ; but if it was, there is * no-caſe to prove that 
* P. 372, full coſts ought not to be given, EIS; Bo 
Curia. If the fact that comes under the verum etiam is only laid in 
5 * aggravation of ſo that the words are the giſt of the 
action, then the plaintiff can have no more coſts than damages; 
I but if it be laid as a diſtin fact for which another aclion . 
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e be brought, then he ſhall recover full coſts. Anderton v. Buck- 
*« ton, Hil. 5 G. B. R. Actions of ſcandalum magnatum, and for 
% andering a man's title, are actions for words; and yet not with- 
*« in the ſtatute of 21 Jac. c. 16. nor the ſtatute intended only to 
*« prevent frivolous actions for words, 

It is true where a treſpaſs is laid with a per quod, &c. as for in- 
iRance, per quod ſervitium, c. or per quod conſortium uxorts amiſit, there 
whatever comes under the per quod mult be proved, otherwiſe the 
plaintiff cannot have a verdict, becauſe that is the giſt of the action; 
but in the principal caſe the action is founded on the words ſpoken, 
.and the procuring the plaintiff to be arreſted for felony is laid in 
a different count, and the defendant is found guilty generally; there- 
fore the court inclined that the plaintiff ſhould have full coſts. 
See Poſtea. | | 


*, Moorfoot ver/us Chivers. f * Pc 373. 


A 5 a Writ of error 
PON a motion to ſet aſide an execution, the caſe was, that _ oo, 
A. a writ of error was allowed about two of the clock in the 2 
afternoon, and about the ſame time the execution was ſerved; now cution was 
it was inſiſted, that from the time of the allowing the writ of error, {772% ® 
the hands of the court are tied up, and if ſo, the execution is ir- though the 
regular, and ought to be ſet aſide. | defendant had 
All which was admitted on the other fide, if notice had been gi- Ig Nen 
- p . Raym. 
wen of the allowance of the writ of error before the ſerving the ex- 1395, 
ecution ; otherwiſe it is regular; but here the plaintiff in the writ 35 631. 
«of error did not give the defendant any notice, that it was allowed. 244. 
The court was of opinion, that if the plaintiff in error could ſhew Curia. 
that the writ was ſued out, and allowed before the execution was 
ſerved, it muſt be ſet aſide, though the defendant had not any no- 


Welſh -ver/us Craig. | 
1 Debt will not 


Jan action of | debt-on a promiſſory note, the defendant demurred lie upon a 
go the declaration; and the queſtion was, whether the action of Premio 


5 2 . N 0 250 „but 

Jobi would lie: it was faid, that it would not lie againſt 1be endar- idebinn. 
er, but that it would lie againſt the dauer. dee 

a Now, by the ſtatute 3 Anne it is enacted, Tat all notes ned , . 
by any per fon, promiſing to pay to another, ar order, or bearer, the cap. 9. 


money mentioned in ſuch note, ſball be-conſtrued to be due and payable to 

Such perſon to Whom it is made payable: but though it is due and pay- 
. Able to the perſon, a general indebifalus Sung will not lie for it, 
er want. of a confideration.; for a bill of exchange is only an evi- 
Hence of 'a promiſe to pay, and is no more than nudum paitum, but 

a general indebitatus afſumpfit will lie * the drawer, not upon | 
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the cuſtom of merehants, but for fo much money received to the plain- 
riffs uſe, and the plaintiff may give the note in evidence. 

6 The court were clearly of opinion that no action of debt would 
« lie, on a promiflory note, declaring thereon ; but the plaintiff 
might have brought an indebitatus aſſumpfit, declaring generally, 
© and ſo have given the note in evidence. Ey the cuſtom of mer- 
* chants no remedy was given on foreign bills of exchange, but by 
e action on the caſe. The ſtatute of 9 & 10 V. 3. c. 17. has 
given the ſame remedy to inland bills, and the 3 & 4 Ann. to 
e promiſſory notes. An indebitatus aſſumpſit will not lie on a bill 
of exchange. However the court gave the plaintiff leave to diſ- 
” continue on payment of coſts. 


„P. 374. * Vaughan verſus Evans. 


The defen- | | N a probibition to the court of grand ſeſſions in Wales; the caſe 


b | 282 was, one Evans had a mortgage of lands within the juriſdiction 
2 ſerved with Of that court, which lands were afterwards purchaſed by one Vaughan, 


procels out of as he pretended, and he got into poſſeſſion by uhdue means. 
pu. or a Then Evans the mortgagee filed a bill againſt him in that court, 
in Wales, and and againſt another who lived within the juriſdiftion, but Yaughan 


notappearing, ed in London, and was ſerved with a ſubpæna there; and not 
his lands were 


F appearing upon the ſervice of the ſubpæna, the plaintiff Evans pro- 
but a E cured a ſequeſtration of this land, which lay within the juriſdiction 


bitioo was of that court, and then, and not till then, Yaughan moved for a 
granted. 


2 Ld, Kym. Prohibition. 
* And it was now argued, that it ought not to go, becauſe it was 
tra. 630. 


abſolutely neceſſary to make Vaugban a defendant jointly with the 
other who lived within the juriſdiction. 

Beſides, the court of Grand ſaſions is a court of original juriſ- 
diction, though circumſcribed as to place, and this being a per- 
ſonal proceſs, may be as well ſerved in London, as the proceſs of the 
court of Chancery may be ſerved in Paris or Dublin, or elſewhere 
4 out of this realm, or the proceſs of the court of Chancery may be 
—=z ſerved here, which is done every day. 

1 It is true, that court cannot iſſue an attachment, or any other 
roceſs for a contempt out of their juriſdiction, Which may be a 
reaſon for ſequeſtring the lands within their juriſdiction, until the 
4 | party ſhall obey their proceſs, And this being the method of ſupe- 
= rior, courts, it is reaſonable the ſame method ſhould be purſued in 
3 * P this court of Grand Sefflons ; * and the caſe of 7 ranter v. Diggan is 
"3375 no authority againſt it, becauſe it did not appear in that caſe, that 
the plaintiff had any lands within the juriſdiftion, 

Then the court demanded of the counſel, why the plaintiff did 
not diſmiſs his bill in the court of Grand Shou, ww exhibit a new 
bill in the court of Chance here. 4 

0 


= 


To which it was anſwered, it would be very hard on the de- 
fendant in this prohibition fo to do; for if he ſhould bring a new 
bill here, they would plead the proceedings below in abatement ns 
of that ſuit : beſides, if the plaintiff below ſhould diſmiſs that bill, 1 
he muſt not only bear the expence of all thoſe proceedings, but 3 
muſt, likewiſe pay coſts to the defendant for a ſuppoſed wrongful 
progreding there. 

Cur. The court of Grand Seffions have no juriſdiction in this 
« caſe; for ſequeſtration cannot iſſue but after a perſonal notice; by 
* and no. perſonal notice can be given to the defendant who lives 
e in London; becauſe their proceſs can only be ſerved in their own 
« diſtrict, the remeby in this caſe would be in Chancery, which 
* hath juriſdiction over all England. But yet Chancery hath no 
&« juriſdiction into Wales or Ireland. Hut. 59. Rol. Abr. 540. + Quære then 


Let there be a prohibition, how to come = 

| at both theſe = 
defendants, when each lives within a juriſdiction that excludes proceſs out of the other. Sir Joſeph Jekyll, BY 
Maſter of the Rolls, ſaid, that the proceſs of the court of Chancery might be ſerved in Wel on a Pony 
in nnn v. Frederick, heard 25 March 173 2. 


Blackett MY Fi inn. 
Tron a bill exhibited to eſtabliſh a jr the plaintiff ſet A modus pay- 


forth, that this modus was payable on or about the 25th day 82 % 
f April, Sc. which is a void modus, becauſe it muſt be payable day, not good: 
on a certain day, as was lately reſolved in the caſe of Harriſon and malt be cx 
Clerke. tain, 
Beſides, it is laid a ee i in the bill, (v/z.) That the pa- 
riſhioners of Sc. conſtantly paid, or ought to pay ſo much, when it 
ſhould be conſtantly paid, and ought to pay, &c. then as to the 
modus for Sheep, it is laid, that the pariſhioners uſually paid 4d. for ; 
every ſcore, and ſo pro rata, but doth not ſhew what they ſhould 
have paid for a leſs number, in caſe there were not ſo many as a 
ſcore. 
The defendant put in his anſwer, and amongſt other things ad- 
mitted, that the modus, as ſet forth in the bill, was payable en or 
about the 25th day of. April, Sc. but the plaintiff perceiving the 
faults in his bill, as before-mentioned, moved for leave to amend, | 
and. cited the caſe of Reynolds v. Rogers, where the plaintiff ſuggeſted 
a modus, but did not lay it payable on any certain day, neither did 
the defendant in his anſwer confeſs any day of payment; ſo that 
no certain day of payment appearing, either in the bill or anſwer, 
the defendant who was plaintiff in a croſs- bill, having * laid i it to be * P. 976. 
payable on a certain day, it was held good. 
This is a caſe where an amendment of theſe chings will not alter Curia. 
the, nature of the proofs; and the day being admitted by the de- 
fendant i in his anſwer, it is reaſonable, that on payment of coſts the 


* plaintiff 


— 2 — " ea oa mn we. + - — 
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plaintiff ſhould amend, eſpecially ſince his right appears on the 
pleadlings; therefore it would be too rigorous not to give him leave 
to amend, for in ſuch caſe the decree muſt be founded on his bill; 
and if his bill will not ſupport it, tho' a day is confeſſed in the de- 
:fendant's anſwer, he can have no good decree. 


PI. * 1 U 
a. 


| :Cowper ver /zs Spencer. 
An informal | 5 | 33 . 
ide may be A F TER a verdict for the plaintiff, it was moved in arreſt of 
1 judgment, for that no iſſue was joined in the cauſe, it being er 
ive at all is Þ0C petit quod inguiratur per patriam, then theſe words ſhould fol- 
_ . low, & prædictus (the defendant) imiliter which were omitted. 
3 On the other ſide it was ſaid, that there is no occafion for amend- 
Econ. ing this iſſue, becauſe the appearance of the defendant is entered on 
e the paſtea; beſides, at the worſt, it is only an informal iſſue, and 
that is amendable. | OE 
-Curia. In indictments for treaſon there is no fmiliter entered, and this 
Cro-\Jac-592.,court muſt be guided by precedents, whether it is in this caſe amen- 
dable. ag 232 
; And at another day the following caſes were cited, to ſhew that 
it was amendable, (viz.) In Fitzherbert, — i 32. an 
action was brought againſt ſeveral ; they all pleaded, and in the re- 
Plication one only joined in iſſue by a fmiliter, and yet it was held 
* py. 166, amendable ; and in * Dyer the entry was, er preedifius fimiliter, 
161. leaving out be defendant, and it was held amendable; and in the 
+ Rol. Rep. caſes cited in the + margin, miſ-entries were adjudged to be amen- 
3 dable; and it was my Lord Cołe's opinion, that the miſpriſion of 
« «752. 2 . 
\Cro.Car.4.3;. a Clerk in a record may be amended; and in the caſe of Davis v. 
1475 Acherly,” in an action on three. promiſſory notes, the defendant 
pleaded as to two of them, that the drawee non indorſavit, and 
as to the third non aſſumpſit generally, et pradifus (the - plaintiff) 
 #militer ; and after verdict for the plaintiff, he was allowed to en- 
ter his judgment on the firſt iſſue; therefore if any amendment is 
neceflary, it muſt be in this caſe, eſpecially fince it is plain by 
N the poſtra, that the defendant appeared,  _ 7. 
Curia. In every material iſſue joined, there muſt be a verdict on one fide, 
P. 377. otherwiſe there can be no judgment, and the plaintiff would now 
| have judgment for damages on a verdict found on an informal iſſue, 
as he alledges it to be, but on ne 7f/ue joined, as the defendant ſays ; 
now there is a difference between an immaterial and an informal 
iflue joined, and where there is no iſſue at all joined; and the caſes 
cited in the margin are, where the iſſues were informally joined; 
as where it is ſaid in the entry ef prædictus defendens fimiliter, where 
;it. ſhould be predifus (the plaintiff) Gmiliter, in which caſe the 
| iſſue is tendered by the defendant; but in the principal cafe the 
- Aue was tendered by the plaintiff, and never joined by the defen- 


dant; 


- . 


his « 


rr 
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dant; ſo there was no iſſue at all, which ſeemed to the court not 
amendable. | | | 


Turner ver/us Moſſe. 


X/ RI of error on a judgment given in the Common Pleas Where a word 
Vin an action on the caſe; the error aſſigned was, for that “ ſurpluſnge. 
there being but one defendant, the plaintiff had declared pro eo vi- 

4 7 - quod! cum ipfi idem the defendant, &c. inſtead of ip idem 


14 x. the; judgment was affirmed, for the, word pf is but ſurplu- Cars: - 
1937 and if it had been left out, the deolaration would have been 
good. without it. | 


l - 


T he King ver/us Venables, 


1 T WO juſtices made an order to ſuppreſs an ale-hauſe, upon the Order good, 
Iſtatute of 5 & 6 Ed. 6. c. 24. which being not obſerved, the _— 
Juſtices at the ſeſſions made another order in this form: it being forth in it. 
made only to appear to us that J. Venables hath acted contrary to 
-the-former order, it is hereby ordered that he be committed to the 

Soon gaol, there to remain for three days, and till he enters into 
© aTecognizance with two ſureties no more to ſell ale, Gc. | 
Which laſt order being removed into this court, 

{. Reeve moved to quaſh the ſame. 


The exception to it was, becauſe it doth, not appear in the order, La. Rm. 
that the defendant WAS duly Jummoned, ſo had no opportunity to de- * * 

fend bimſelf; for if he had been ſummoned. he might have ſhew- ß. 1 
me caſe againſt the making this order; as for inſtance ; be Sas. 630. 1 


"might haye a licence from other juſtices to ſell ale in the meap Cf. of der, 
time. 5 178. | "- > ob. 164. 
A ſummons is neceſſary in all conyitions. And though this Se. Caf. 267: 

v not an order of conviction, yet it is not merely to carry the former Dew . 
order into execution; becauſe ſome new fact mult be proved a9 4154. 

gee for this puniſhment ; and natural juſtice requires, that the“ P. 378. 
_ defendant ſhould: be ſummoned and beard before he is condemned. + Salle, 181 

"And {0 it was held in the caſe of The + Bern v. Dyer, which was, ie. . 

a conviction on the ſtatute for * 'imbezilling yard, (00g forth cap. 7. 

/ that whereas complaint had been made to T. S. and E. G. Oc. and 2 
| whereas the defendant was duly ſummoned to appear before them, _— 
and by virtue thereof did appear on Tueſday the 17th day of April, 3 

whereas the 19th day of April was on a Friday; and for that reaſon he 1 

the conviction was quaſhed ; for it was held, that a ſummons was \ = 

neceſſary, and that the time to appear upon ſuch ſummons was im- 

Poltble, becauſe there was no ſuch day as Tueſday the 17th of 

ili r 


| 


6966363 — — 2 —— — —2— —— +. — — 


” 
—_ 2 

8 Py —— 

— 


: 4 
8 — 
— 


2 * 6 * . = . ho 0 2 „ „„ a. 
AF 1 At WY 3 = - * n . . 
« . a 
k 7 «. , - " o 77 f . . 1 
ws — * * * ; a. _ * a =», mas ig % - 
{ = 1 e * F | 5 * 
a 5 -- - . 1 1 pa - ; . 2 - * 
1 s . p - 4 N * 4 5 © 
a ai —̃ - mz - Gf W — — "Og PT WP... + uw — EE „% „ — —. 

— — cet fe TLRs A 


April,” therefore it was as if there bad been no ſummons at all, 
Forteſe. Rep. And in the caſe of The Queen and Green, Hil, 12 Ann. A con- 
203. « viction for ſelling bread contrary to the aſſize was that the defen- 
CR 15. dant debito modo ſummonitus fuit & non afparuit ; and the court 
Atte 154. held that the ſummons itſelf ought to have been ſet out; for they 
would not intend a good ſummons,” 5 
Econ. It Was argued by Fazaterly againſt the defendant, that in convic- 
tions of this nature, it is never neceſſary to ſet out, that the defendant 
was ſummoned. The caſe in Salt. 18 1. pl. 1. is different; for if a 
bad ſummons is ſhewu, the judges cannot intend a good one. Rex 
v. Clegg. Mich. 8 G. (ante fo. 3.) Rex v. Theed © A conviction upor 
* the candle act, which gives the officer power to enter in the Ey. 
* time by himſelf, or in the night with a conſtable; and the con- 
212 os = “ viction only ſaid that the officer * entered, not ſpecifying whether 
<d in the con. in the day or in the night, which was an objection taken to the 
viQon, that order, but over- ruled; becauſe the court would intend the entry 
ouſly.” * lawful, 188 8 NN 
rpg: 320, There is a difference between judicial and miniſterial acts, for in 
the one, all things ſhall be intended regular till the contrary appears: 
now, the ſuppre//ing an ale-bouſe is a judicial aft; for by the ſtatute 
the juſtices of peace have a judicial power to ſuppreſs them ad libi- 
tum and therefore the court will intend that the defendant was 
duly ſummoned. But in miniſterial acts it is otherwiſe ; for in ſuch 
cabs all muſt appear to be right, and nothing ſhall be fo by intend- 
ment: as for inſtance, in the return of a mandamus, all muſt appear 
to be regular, becauſe the returns are made by miniſterial officers. 
Cura, — * (Raymond Ch. Juſt. Rex v. Clegg was never determined: but 
** the court then ſaid that the objection had never prevailed ; there 
« is a great difference between ſetting out a bad ſummons and no 
“ ſummons at all. In the firſt, there is no room to fuppoſe a good 
* ſummons; otherwiſe in the latter caſe; for if the juſtices made 
* the conviction without a ſummons, they are liable to an infor- 
mation; muſt we preſume the defendant was not ſummoned ? 
« No inſtance where an order was quaſhed for this exception, whe- 
« ther an appeal lies or no, makes no difference; becauſe the or- 
«© der muſt appear good on the face of it. 
Furteſcuè Juſtice: Since judges, had juriſdiction, we will not 
« preſume they acted againſt their duty; this objection never pre- 
*©-yailed; it differs from a bad ſummons ſhewn,. , _ 
< Afterwards, on deliberation, the order was confirmed. 
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, „The Mariner's Caſe. * P. 379. 
| TBEL in the court of Admiralty for mariners wages, the plain- Libel for wa- 
L tiff ſuggeſted for a prohibition, a contract reduced into wyri- e ey — 
ting for. the wages; but the prohibition was denied, for the Court frat was ſog- 
always indulges mariners to ſue in the Admiralty, becauſe by the gefted, but a 
courle; of that court, many of them may join in the ſuit, and it is ohnen 
the cheapeſt and moſt expeditious method to recover their wages; the court of 
if there is any ſpecial contract as is now ſuggeſted, the defendant dmiralty. 
may, plead it in that court; and if they do not allow that plea, then 

it may be a proper time to move B. R. for a prohibition ; for if 

it ſhould. be granted before the plea is diſallowed, it is a prejudging 

the. juſtice of that court. V 


n heach verſus Hobbs. | 

. | | 1 | 

IN chis caſe it was ruled by the court, that to leave a declaration To leave n 
. ia che office before, the eſoin-day of the term is a compleat de- eee pi 

livery- thereof, if notice is given in writing to the attorney on the fore the eſſoin- 
othen fide, and he refuſes to pay for the copy; but all attornies ought dag is » good 
to.deliver a copy of the declaration to the defendants attornies where * 
hey are known, and willing to pay for it; but if not known, or 
teſuſing to pay for it, then ĩt muſt be filed in the office before the 
eſſoin · day of the term, and the attorney for the defendant muſt have 
notice of it before the eſſoin-day, otherwiſe he ſhall have an im- 


patlance of courſe. | . 
| N In replevin 


Anonymus. 7, the 2 will 
PI 1711 not ſtay pro- 
| 15 replevin the defendant juſtified the taking the cattle damage- res * 

I Ffeaſent, and now moved to ſtay proceedings on bringing into —＋ is due 

1? amages. 


1 * 


court what was due with coſts. l 
If you bring in what is due upon the replevin bond, proceedings Curia. 
ſhall be ſtayed, but if it is to tay proceedings on payment of what 

is due for damages, it ſhall not be granted, becauſe the court hath 

no rule to guide them in ſuch caſe; but it is otherwiſe for rent, for 

that is certain. | Ty 


'® Cambridge verſus Lea. * P, 380, 


ſurance, and the error aſſigned was, for that after the plaintiff — N 


Tet forth that the />ip was laden with goods, and bound 5 
8 4 | ue 


| Ee OR on a judgment in an action brought on a policy of in- Falſe Latin 
had 
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ſuch a place to ſuch a place, and inſured, that navis prædicta & 
bona pradifta ſubmerſa fuit: whereas the goods only, and not the 
| ſhip, were _— | f | a FA n . 

. This being only an inſurance on the , nothing cou i- 
Wo.” ven in * at the trial but the loſs thereof, without which — 
dence the plaintiff could could never have a verdict: and as to the 
word fait, it is only falſe latin, and cured by the verdict; fo the 
judgment was affirmed, 


*“ 


The King verſus Harwood. 

No good re- Mandamus was directed to the defendant as official to the arch- 
181 deacon of L. to ſwear T. S. church- warden of the pariſh of H. 
ſwear a Who returned that T. S. non fuit electus. 


churchwar- * Iſſue thereon, and verdict pro rege. . 
— „ Chappel Serj, moved in arreſt of judgment, becauſe the return 
contra. * of non electus is a bad return; the archdeacon being no Judge of 


e the election. The King v. Simpſon . 325.) Rex v. Archdea- 
“ con of Cardigan, 8 N. 3. 6 Mod. 89. Queen v. Guy. 

% Car. The return is a void return, the writ of mandamus com- 
cc mands the defendant to ſwear the church-warden, or to return 
*© cauſe why he cannot ſwear him. Now he may retufn ſome 
ce caſes; as an incapacity ; for that he is judge of: but cannot deny 
ce the election; for that he is no judge of. The archdeacon is only 
* 4 thinifterial officet, and therefore bound to fwear him. The 
« fweating is only matter of form; becauſe a church- warden may 
fact before he is ſworn. The office of a church- warden is a tem- 
4 port office. 6 Mod. 18. Rex v. White, peremptory mandamus, 
« „. | 


* 


*P. 381. »The Caſe of Wivel and Stapleton... Vide ante 68. 
1 of bb 5? panaat- ahgk yep eee ene, nnen 
HW Eg judgment of reverſal given in B. R. in this caſe was af- 
| terwards reverſed in the houſe of Lords; fot that the refidue 
of the money was not due to the plaintiff until he had made a good 
and legal tender. of the ſtock, and the defendant had made default; 
- and the plaintiff having not ſhewn this in his declaration, it was ad- 
judged he had not laid a ſufficient breach therein. Afterwards the 
plaintiff brought another action, and therein laid a proper breach, 
and the defendant pleaded the former record in bar, to which the 


CE 


plaintiff demurred. Sd puart quid inur venit. 2 


. "+2 52+ 4454 4. - 443 * 
© 1 * 


Baggot 
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Baggot ver ſus Oughton. Vide ante 249. 


FT ER the death of Lord Chief Juſtice Prat, this cauſe came 
once more to be argued ; and the whole court were of opinion, A 
that the leaſe of the manſion-houſe and demeſns was void, which 'Y 

opinion was on argument affirmed by the Lord Chancellor, and by 


him decreed accordingly, and that decree affirmed in the houſe of 
Lords upon an appeal. 


Paſch. 11 Geo. 


Curwin or Colvin verſus Fletcher. Ante 4 3. 


TY HIS term the court granted a reſpondeas ouſler. 


Term. Trin. 12 Go 


. 
__ ö 
* a $ A > - "*. — 
7 F * * 1 * 4 4 WO 2 — 4 Cc _ ö 2 * 
© - * 2 * 4 Lo x _— AS. = * _— 1 — . 
kd - £ Fin - * 2 J — As . T 32,7 Sp 497 — 
A = As 4 «6 Cd. + as - * * * 8 1 1 ** 1 n 2 7 8 2 * 98 8 
ney > "by _—_ . a 4 1 7 5 p 4 * * * * 2 A 
CITY » Ara i +; = x” e „ * 2 + 4 N * a 
1 1 7 N 8 . * — 7 by G F 3 P 
* * "Iv" - VY wan SP \ - _—. - a, q > 2 
g . R 7 I me » wo we * "WS * p Se a 
* = 4 bw. 1 4 . 4 - 
< — 
——— —-„V— — ũB e _ l — Pr 
- \ \ 


Lerne ver ſus Ginger. Ante 316. 


1 p4 MOND Ch. Juſt. delivered the opinion of the coutt, 

that the writ of error caram vobis well lay; for that the re- 
« cord _ removed by the firſt writ of error. The caſe of Malter 
« v. Stokoe Bl. 1693. is a caſe in point ; and there no queſtion was 
made, but that the record was removed by the firſt writ of error. 


* 


Term. Mich, 12 Geo. . 38. 


N 5 * ? ve Phillips verſus Fiſh. Ante 572. 


OW the court, after deliberation, delivered thei optics, 
chat the plaintiff was-intitled to full coſts; for as this decla- 
2 ration is — 5 the arreſt and impriſonment are charged as f. 


e adds, for which the plaintiff might have brought 4 diflinet 


ation, and: conſequentiy they cannot be e 


8 aun damages. Co; Car. 163. n 
| av Letthere be 1 1 1 
AN 825 El 2 0 | Ann De + 4 175 11. 
N . — 5 - — > , - 
"VOL, VAIL, LS. Warren 


1 
«SY 


* 
r * 
«a. * — — — 
” * 


CO „ „„ c A > _—z__—_— YE 2 


Term. Mich. 12 Geo. 


Warren ver/us Conſet. Ante 106, 323. 


JN Eafter term 13 Geo. 1. The judgment of C. B. was affirmed in 
B. R. by the whole court. For that the aQtion being founded 
on the articles, and the particular facts being but auxiliary to the 


* the plea of nil debet was no good plea. 


Term. Paſch. primo Georgii 2. 


Shaw wver/us Weigh, Vide ante 253. 


The eee JAY MOND Chief Juſtice. This caſe ſtands for the opinion 
0 0 of the court. The term made to the plaintiff in ejectment is 
caſe bydeviſe. expired; and though we cannot reſtore the party to his poſſeſſion, 
-— yet we may give judgment, The judgment upon this ſpecial ver- 
2 Stra. 832. dict below was, quod querens nil capiat per breve, and we are all 
Furgib. 27. of opinion that this judgment ought to be reverſed. 

The firſt point before the court is, what eſtate the truſtees have 
by the will, as no words of inheritance are made uſe of i in the li- 
mitation to them. 

„And we are all of opinion, that the truſtees took an eſtate of in- 

Ae 4x41 beritance by implication ; for the intention of the teſtator was, they 
: ſhould take ſuch an eſtate as would ſupport the ſeveral truſts in the 
will; and they being eſtates of inheritance, the truſtees muſt have 
an- eſtate of inheritance, to fupport ſuch truſts, as 1 Roll. Abr. 611. 

but this being given up on the firſt argument, we need not labour it. 

The ſecond point is, what eſtate the teſtator's ſiſters, Dorutby and 
Anne, took by the will: if they took an eſtate tail, Dorotby might 
levy a fine, and ſuffer a recovery to bar the leſſor of the plaintiff, 

and conſequently the judgment below would be good; but if the 
ſiſters took only an eſtate for life, the fine and recovery were a for- 
feiture of the eſtate, and no bar to the leſſor of the plaintiff. 

And we are all of opinion, that the fiſters took only an nts for 
life, with 5 in tail to their iſſues. For firſt, after the death 
of his wife, the teſtatot gives it in truſt for Anne and Dorotby , equally 
betawixt; them, during their. natural lives. Here if it had; reſted, it 
would: be. an, expreſs eſtate for: life to them: and; then; he declares 
his intention by ſaying, They ſhall. commit. no manner, of waſte... Now 

da it be ſaid he intended them an eſtate of inheritance, when he 
25 obliges them not to commit any waſte ? but to proceed; he provides 
2 P. 383. rhat tbe pool. or any part be paid by bis ſaid * fters, "Shar then 
they may raiſe ſuch money by digging of Coals only ; ſo that be re- 

trains their power to di Being of coals only: and the power his wi 


ö 


* . 
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— 

had was 70 ſell, or - cut and fell timber, or dig coals, &c, But no ſuch 
| power is given to the iſſues, becauſe it is plain he intended the ſiſters 

ſhould take an eſtate for life, and the iſſues an eſtate in tail; ſo there 

was no occaſion to give them a power which they had by virtue of 

the eſtate given them. 

1 hen the will goes on (and i either of my ſaid ſiſters die, heving 
Iſſue or iſſues, &c. then in truſt for ſuch iſſue or iſſues of the mether's 

re, or elſe in truſt for the ſurvivor or ſurvivors of them). The 

queſtion upon this is, whether iſſue or iſſues are words of limitation, 

or a defgnatio perſince. At common law, iſſue is not a word of li- 
mitation in deeds, Coke 2 Inſt. 334. and in caſe of an uſe, the ſame 

law] for if a feoffment is made to the uſe of J. S. and his iflue male, 
this doth not paſs an eſtate-tail : but in wills (z/ue) is ſometimes a 

word of limitation, and ſometimes a word of purchaſe, according as 

the teſtator's intention appears in the will. 

The caſe of Loddington verſus Kime, in 3 Lev. 43 1. is not well Ante 256. 
reported. I heard it argued ſeriatim, and the caſe was adjudged, 

that Jvers Armin took only an eſtate for life, and that point re- 
mained unſhaken in Chancery and the houſe of Lords, fo that rue 

there was judged a-good word of purchaſe, though an eſtate for life 

was given to the father of the iſſue. 
__*The caſe of Blackburt verſus Wells, Hill 12 Aun, is a ſtrong ab. Ante 261. 
there the deviſe was to A. for life only, and after his death to his 
iſſue, and the heirs of ſuch iſſue; and that was adjudged an eſtate 

for life in A. and the iſſue was a word of A though A. 
took an eſtate for life; and what the court moſtly relied on in that 
caſe, was the intention of the teſtator appearing from the words 
only, and the limitation over to the heirs of the iſſues. wlll 

Now here the intention appears as plainly, that the ſiſters were 

to take an eſtate for life only, as J have partly ſhewn ; then the 
words ſurvivor or ſurvivors ſhew the iſſue were to take by purchaſe, 
for ſurvivors cannot relate to ſiſters, there being but two. And the 

will goes further (and their reſpective iſſue or iſſues) ſo that the iſſue 
of the ſiſters were to take an eſtate which were to deſcend to their 
iſſues ; and when an eſtate for life is given to one, and after to his 

iſſue, with a limitation over to his iſſue of ſuch fe, the firſt takes 

only an eſtate for life, and the iflue take as purchaſors. The caſe 

of Clerk verſus Day, reported in Cro. Elis. 313. 1 Rolls Abr. 834 
r. 593. is to that purpoſe; yet I doubt none of theſe books 
bave ſtated it as it is on the roll, yet Moor is the laſt, and ſays it 
Was aJudged, and he is a judicious reporter; the other two. were 

young at that time; but as in Moor, the teſtator deviſed to his 
daughter * for life, and if the: marry after my death, and have iſſue # p. 384. 
of her” body, Sc. then I will that her heir after my daughter's- 

death ſhall have the land, and to the heirs of their bodies begotten: 
and it was adjudged that the daughter took only an eſtate for life, | 
ajid her heirs an eſtate of inheritance *. putchaſe. 4 STA. 
yo”. 4 The 
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The caſe of King verſus Melling reported in 2 Lev. and 1 Vent. 
has been ſtrongly relied on for the defendant, That caſe I agree 


is eftabliſhed, but there is no occaſion to carry it one jot further; 


and we arc of opinion it does not come up to this caſe ;/ there is 


ee or iſſues die without iſue, then, &c, Theſe words, 


not a limitation over (as in this caſe) to the iſſues of the iſſue: and 
if _Hale's opinion is truly reported in that caſe, he is clear of opi- 
nion, if there had been a limitation over to the iſſues of the iſſue, 


the deviſee had taken only an eſtate for life, ard the word Wie had 
been a word of purchaſe. | 


Another objection is, that if the fiſters fo: not take an eftate-tail 
by the words already mentioned, yet they are tenants in tail by the 
ſubſequent words, vis. And if my ſiſters tit without i ſue, and their 
they fay, 
give them an eſtate- tail by implieation, as in the caſes of Sutton 


verſus Pamon, and Langley verſus Balwin, the laſt of which was in 


+4707. 1 anſwer, in thoſe caſes it is limited only to the 2% 29, 3, 


«| 
53 5 
ol „ * 


and ok; ſo that all the iſſues that may be, are not comprehended in 


the words of purchaſe; and therefore the words be die — 


Ie) may by implication operate jo as to give the father an eſtate. 


Ante 260. 


2 Stra. Sog. 


tail, for the 5th fon could not take as a purchaſor, becauſe it is only 
to the 1/4, 2d, 3 d, and 4th ſon; and then the words, if he dies 


without ifftue, then the remainder over : 10 that as long as he hath 


flue the remainder cannot take effect ; but here the words are ge- 
peral, and take in all the iſſues. | 

. The caſe of Popham verſus Bainfield in Saſk. 236. is in reported; 
for the book ſays it was a deviſe to A. for life, remainder to his 
firſt, and ſo to his tenth ſon ; bat the material words (and to all 
and every other ſon) are left out; but in Dyer 171. it is ſaid 
that an implication ſhall never ride over an expreſs limitation, and 


therefore if an eſtate. is deviſed to A. for hfe, and after to his firſt 
ſon, and the heirs of the body of ſuch firſt fon, and if A. die with- 


out iftue, then over, in that cafe A. thall not have an eſtate by im- 
plication, - becauſe there is an expreſs limitation in tam to his firſt 
for. 

Another objeQion is, that this cannot be a deſeriptio perſon as 
comprehending male. and female. I anfwer it is a good word of 
purchaſe, by the plain intention of the teſtator. There was another 


point as to the croſs remainders, but that is now out of the caſe, 


and we are of opinion the ſiſters were only tenants for life ; ſo the 
ent was reverſed per totam curiam. 

+ Afterwards this cauſe went up into the houſs of Lords, on a 

« writ of etror brought by William Sparrow. and others, and was 


{a) See be (4) argued: by Mir. Attorney (5) General and Mer. Berl to make 


arguments in 8c it zn eſtate- tail, and r. Fazalerly and Mr. Ste 
Fitzgib. 28. 5 w 4 one. 
(41 Sir Philip 


Yuke, 


to make 
© i but an eſtate for life, and all'the judyes being ordered to-attend 
«; tools l l it, . 5 

2 


6 7 . * 1 33 
*% " 
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* On 28th April 1729. nine were of opinion that it was but Fitzgjb. zo. 
< an eſtate for life, viz. Raymond, Price, Page, Reynolds, Hale, | 6 
* Carter, Denton, Probyn, and Comyns; and the Lord Chief Juſtice .8g 
« Eyre, the Lord Chief Baron Pengelly, and Mr. Juſtice (c) For- ( See bis 
4 Zeſcue, held it an eſtate- tail. 00 og Yor 

„ Before the Lords gave judgment, the learned Biſhop of Chi- 82. 

* cheſter, Doctor Hare, ſtood up and faid he did not pretend to Forteſc. Rep. 
«« underſtand the niceties of the law, but this queſtion ſeemed to 9 

« him very much to depend upon a grammatical conſtruction of 

« the words of the will, and perceived that the three judges who 

« differed from the reſt, ſeemed to argue from the grammar of it, 

< and he was of opinion, that according to grammatical conſtruction, 

< he ſhould rather think ſurvivor or ſurvivors ſhould be moſt pro- 

« perly referred to the ſiſters rather than to the iſſue ; and there- 

« upon the houſe of Lords, nemine (d) contradicente, gave judgment (al Many 
t according to the opinion of the ſaid three judges, and reverſed the —4 3 


« judgment given by the King's Bench. nion to affirm 

dein ne 
away, the judgment of B. R. was late at night reverſed, upon a diviſion of ten Lords — 2 
2 Stra. 805. | 
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Common⸗Law Cales 


te, 11 . 12 Georgii J. 


Abatement. Vide Addition. 


F pleas in abatement. 
Page 43 

2. Miſnomer pleaded in 
abatement to an indictment of trea- 
ſon. 84 
3. The bail cannot plead miſnomer of 
the principal in abatement. 28, 

| 290 


4. See a ſcire facias againſt the bail 


of John, when his name was Tho- 
—_ 113 


5. Note the different effect of abating 


or quaſhing a writ of error. 317 
6. Recuſancy pleaded in diſability, not 
allowed after a general imparlance. 
43, 381 

7. Where one of the plaintiffs dies, if 
the cauſe of action ſurvive, the 
writ or action ſhall not abate, but 
ſuch death muſt be ſuggeſted on 
the roll, as per flat, 8 & 9 NV. 3. 
115 


1. 


| 


| 


Account. Vide Wager of Law. 


1. In account againſt the defendant 
as bailiff ad merchandizandum, wa- 
ger of law lies not. Page 303 

2. Izſimul computaſſent infra juriſdic- 
tionem, good, though the cauſe of 
the account is not ſo laid. 77 


Acres. 


1. Where the acres mentioned in a 
fine or recovery ſhall be taken ac- 
cording to common computation, 
and not according to the flat. de 
terris menſurandis. 275, 276 


Acetiam. Vide Aion 5: 


Ations in general. 


1. An action will not lie for damage 
without an injury. 352, 353 
2. Yet 


f x T1 ' | as; ; * 
12 I. AK... err 
T * 


„ 
ͤ‚, 


2. Vet it will lie in ſome caſes for an 
injury without any ſpecial damage. 
Vide Page 52, 272, 275, 351, Cc. 
3. As in caſe for ſhutting one out of a 
veſtry room, who has a right to be 
there. $2; 3&1, Ge. 
4. Whether an equitable ' intereſt in 
the plaintiff be a good conſideration 
to ſupport an action at law. 40, 41 
5. The plaintiff may ſue out a /atifat 
before the cauſe of action, but can- 


not declare 'till after it is accrued, | 


343, 344 

6. After a ſuperſedeas for not decla- 
ring, the plaintiff may bring a new 
action. 306 


7. Where the wife need not be joined 


in the action with her huſband. 
199, 341 


Adion. Vide Aſſumpſit, Caſe, Cove- 


nant, Debt, Notes p2omiſſozy, &c. 


1. Where money is to be paid on 
bond at ſeveral times, an action lies 
for the whole on a failure at any 
one time. e 
2. Where a ſtranger to a deed or pro- 
miſe may bring an action thereon. 
115, 116 

3. In covenant by two to two to pay 
. . by moieties, the action may be 
brought (by one) againſt one. 166, 


167, Vide 242 


4. To an action brought againſt a 
common carrier, non aſſumpfit is a 
proper plea. 178 

Attachment for charging the de- 
fendant with too great a ſum in the 
acetiam, denied, becauſe the de- 


fendant (if damnified) may have 


his action. 227 
6. In a tranſitory action brought by 
ſpecial original, the venue may be 


changed. 228 


| 


and yet the action brought againſt 
one held well (Vide Deeds). Page 
24.2 

8. Where an action of the caſe, * 
not treſpaſs (& e contra) is the 
proper action. 272, 275 
9. An action on a recognizance of 
bail may be againſt both the bail, 
or one only. 5 
10. On an indictment and acquittal 
in B. R. no action lies in the Mar- 
ſhalſea for a malicious proſecution. 


307, 308 


Addition. Vide Abatement. 


I. Where yeoman or huſbandman is a 
good addition, c. 1 
2. To the addition of yeoman the 
defendant pleaded he was a horner, 


and held ill, for both are conſiſtent. 
51, 52 


Adminiſratoz and Adminiſtrations. 


1. In what caſes an adminiſtrator ſhall 
pay coſts, Cc. as in trover on a 
converſion in his own time, 109 

2. An adminiſtrator declares againſt 
the heir in the debet & detinet, held 
only a fault in form, G&S. 356 

3. Where the plaintiff muſt have a 
prerogativeadminiſtration, or take it 


is entered, &c. 244 
4. Plea by an adminiſtratrix, that ſhe 
had no aſſets die impetrationis brevis 
orig. where the ſuit was by bill, is 
ill. * 288 


Admiralty. See Prohibition. 
Alfeerment. Vide Amerclaments. 


7. Two bound jointly in a bond, 
I ' 


Alleer⸗ 


in that dioceſe where the judgment 
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Ackeerment. 


+ What it is, and how to be made, 
5 Vide Page 293, 299, 301 


* Alndavits. See Attachment. 


1. On affidavits that the defendant 

could not get his witneſſes (who 

were ſick) at the trial, the eſtreat- 
ing a recognizance was ſtayed, 5 
iT x 


2. On a conviction of perjury, the 


verdict ſet aſide, becauſe affidavits 
made that the defendant could not 
get his witneſſes ready. 289 
3. Where a negative affidavit ſhall be 
preferred to an affirmative, 81, 96 


5 
. 


Agreements. 


1. An agreement impoſſible to be 
performed (at the making) ſhall 
not prejudice any perſon. ' G1 

2. On a disjunctive agreement (to find 
diet, &c, or pay 10/.) the money 
brought into court. 


Alchoules, Kc. 


2. Indictment for ſelling ale, Ge. 
without pay ing 
© (for incertainty). $8 
2. Conviction on tat. 3 Car. for ſell- 
ing ale without a licence. 174, 175 
3. A ſeſſions order againſt the de- 
ſendant's felling ale, quaſhed, be- 
cauſe the county was only in the 
margin. 309 
4. Note, the fat. 5 & 6 Ed. 6. c. 25. 
has not given the ſeſſions, or two 
_ Juſtices, - power to ſuppreſs ale- 
- hopſes-at diſcretion. ibid. 
Vor. VIII. 5 


* 
4 * 
- 
„ x , 


1 5. Before an order to ſuppreſs an ale- 


395] 


the duty, quaſhed | 


1 
_— - 1 


—— 


houſe, it is neceſſary to ſum men 
the party, but not needful to ſe 


forth the ſummons in a ſubſeq ven 
Page 377 


Ambafladozs Servants, See Arreſts, 


order. 


Amendments. Vide Recozds and 
Erroz 8. 


1, A ſpecial verdit amended. 48, 49 
2. In covenant the venire amended, 
after a writ of error brought, 234 
3. Leave to amend a declaration in 
trover, and to add more counts. 
176, 177 

4. Attachment againſt an aſſociate for 
amending a record after motion in 
arreſt for the ſame error. 226 
5. A ſcire fac. againſt. pledges in re- 
plevin, is in nature of a declaration, 
and amendable. 2 313 
6. An informal iſſue may be amend- 
ed, but not where there is no iſſue. 
pi ;:. 4470 

7. A bill to eſtabliſh a modus amended 
on payment of coſts, 161d; 


Amerclaments. See Cuſtoms. 


1, Infants, eccleſiaſtical perſons, peers, 
Sc. not amerciable for not appearing 
at leets. 297, 298, 300, 301, Sc. 

2. An amerciament certain is in na- 
ture of a cuſtomary fine, and may 
be impoſed by the ſteward of a leet, 

and need not be affeered. 300, 301 

3. Where an emerciament is diſcre- 
tionary it ought to be affeered, but 
where it is aſcertained by the cu- 

tom, there it need not be affeered. 

| | ZOI - 


\ Appearance, Vide Ares. 
| 5 B Appꝛen⸗ 


7 Py 
— 
—_ 


1. In covenant for not ' repairing, 


a * „ "> 0 — -—_ 4 


He FAB L E. 
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7 
4 


ments. 


1. The father and ſon bound (jointly) 
that the ſon (an apprentice) ſhould 


account; &c, each are bound. Page 
. 190, 191 
2. Being bound an apprentice and 


ſerving will not make a ſettlement 
without inhabiting. 28 5 


arrefts, &c. See Attoznies 6. 


1. Where one is in cuſtody for not 
appearing to an action, and alſo to 
.anfwer an information, the commit- 
 titur muſt be on the. laſt recogni- 
zance. | 194, 196 

2, Rule nif to ſet aſide bail-bond, 

given upon the arreft of an ambaſ- 
ſador's ſervant. 288 

3. After an arreſt the plaintiff muſt 

declare in two terms, or the defen- 
dant may have a ſuperſedeas, 306 

4. A latitat may be ſued out before 
cCauſe of action; but the plaintiff 

cannot declare till after. 343 

Arreſt of Judgment. Vide Judg- 


_  Aﬀfault. See Treſpaſs. | 


—_ 
1. Of pleading no aſſets, &c. by an 


adminiſtratrix. Vide Adminiffra- 


-Affiguecs and Aﬀignments, _ 


brought againſt the afſignee of an 
- » affignee, the plaintiff need not ſet 


— 


record after motion in arreſt, &c. 


* -plaintiff are full as to the charge, 


| 


Appr:ntices. Vide Pariſh Settle- | 


u» 


Alfumpüt. Vide Adion, Code. 
1. By the endorſee againſt the drawer 
on a note, by which he promiſed 
to account with T. S. for 50 J. va- 
lue received, and held good within 
3& 4 Am. c. 9. Page 362 
2. Againſt the endorſor of a promiſ- 
ſory note, declaring that the drawer 
Fecit notam (in ſcriptis) not ſaying 
he ſigned it, yet held good within 
that ſtat. 307. Vide Statutes. 


Attachments. Vide Action 5. At- 
tozney 6. Cozoner. 


1. In reſcous an attachment not to be 
granted *till the return of the writ. 

| | 4 
2. Attachment againſt an officer of an 
inferior court for oppreſſion, Cc. g5 

3. Againſt the publiſher of a libel on 
the court of B. R. until he produ- 
ced the author. 1423 
4. For extortion, and for forcing the 
plaintiff to take leſs damages than 
the jury gave. ann 
5. Againſt pariſh officers for a contri- 
voance in ſettling a poor man and his 
family. | 1 200 
6. Againſt a gaoler for denying to re- 
turn a habeas corpus, and extorting a 
note from his priſoner. 226 
7. Againſt an aſſociate for amending a 


34010 DEC cat 9901100 ia. 
8, Againſt divers for reſeuing a pri- 
ſoner taken on an eſcape warrant 
by 1 Am. c. 6. 2240, 241 
9. Againſt a bailiff for taking inſuffi- 
Akien dem.. n 290 e agz 
10. On a motion for an attachment, 


tho' the affidavits: produced by the 
yet if the defendant deny it by as 


forth the intermediate aſſignments. 
12 | 8 5 


plain and poſitive affidavits, no at- 
tachment ſhall go. 81. See 96 
| 11, For 


9 „ 


The TABLE: 


— 


4 1. For withdrawing a witneſs from 
- giving evidence at a trial at the 
aſhſes on an information againſt 
ſmuglers. - Poge 81 

12, Againſt a mayor for a frivolous 
return to a mandamus. 330 

13. Againſt a town-clerk (ni for 
granting a replevin to take goods 
from. a conſtable, diſtrained on a 

 +conyiRtion of keeping dogs and 
nets. 208, 209 

14. For challenging an array for want 

of hundredors where the rule was 

by conſent, though no expreſs in- 
een therein not to challenge. 


245, 246 


Attoꝛnſes. | 
2, An attorney attached and ordered 
to anſwer interrogatories for male 
practice. | 109, 110 
2. An attorney may be bail if a houſe- 
keeper, &c. (though contrary to 
che rules). 38 
3, An attorney attached, and ordered 
to deliver deeds, c. though not 


entruſted with them in the way of 1. In an avowry the 


buſineſs. 3309, 340 
4. See want of an original aſſig ned 

for error by fraud of the bed. 

attorney. 327 
5. A warrant of attorney may be faled 
any time before the defendant 
pfeads. 77 
6. See an attachment for arreſting an 
attorney who had brought his writ) 


(of; privilege. 192 


7. But denied againſt an attorney Who 
had joſerted in the acetiam more 
227 


Pm, doe, Se. 111760 ö 
May be 3 for making up a 
20 1 record. 243 
.* y. detain, papers "till he is paid 
the une for "_ Wow, Sc. 


30⁰ | 


10. Where deeds or writings come to 
an attorney in way of his buſineſs, 
the courts at We/ minſler will com- 
pel him to redeliver them, on pay- 
ing what is taxed and due to him. 
And this, though he be no attorney 
of record of that court, if he prac- 
tice therein, Page 340 


Averment. 


I. In aſſumgſit ad damnum 4001. de- 
fendant pleads the ſtatute of limi- 
tations. Plaintiff replies he ſued 
out a latitat two years before for 
150 J. but not averring it to be for 
the ſame cauſe, held ill. 109 

2. In an action on a promiſſory note, 
the plaintiff ſet forth that he de- 
manded the money de codem C. (the 
drawer) but did not ſet forth that 
C. drew the note; yet on demurrer 


held a good averment. 307 
Avowzp. 
particular day of 


entry, Cc. was not ſet forth, yet 
held good, eK 
2. In ejectment the plaintiff muſt 
truly make out his title, but ſo 
much ſtrictneſs not required in an 
avowry. . - $4 
3. Though the leſſor in an avowry 
ſhew that the leſſee is a diſſeiſor, 
yet the contract between them is 
ſufficient to maintain an action. 


$4, 55 
Award, 


1. In debt on bond to perform an 
award, where the ſubmiſſion was 
of matters, &c. between the plain- 

| tiff and e ant, on nullum arbi- 


trium N the Ami ſhews 
1%, an 


F he s TA B — E. 


— 


-'jrregularity, becauſe only four days 5 
between the teſte and return of the 


10. And tho“ this be done before divers 


1 


good on motion in arreſt, Gc. 
Page 212 

. Where an award is good or not, 
though not exactly purſuant to the 
- ſubmiſſion, vide 212, 213 


Bail and Bail- bonds. Vide abate“ 
ment 1. and Attozutes 2. Caplas 4. 


A IL, in what method to be 

| taken. 187, 188 
2. Bail are liable in B. R. where the 
principal dies before the return of | 1 
the ſecond ſtire fac. 31. Vide 340 
3. In ſtrictneſs they are liable on the 
return of the capias againſt the 
0 principal. 31 
4 If the plaintiff proceed by debt on 
the recognjzance, they may ſurren- 
der the principal within eight days 
aſter the return of the writ. 340 
5: Though the principal be ſurrendred, 
and notice given, yet the bail muſt 
pay coſts till the bail-piece is 
marked] for the plaintiff is only to 
take notice of the exoneretur en- 
tered thereon. 281, 282 
6. And if the bail did not give notice, | 


it is irregular, and cannot be ſup-| | 


plied but by paying cofts. 281] 
7. Proceedings againſt bail ſtayed for|1 


an award between the plaintiff and 11. On a writ of error pending in Cam. 
"defendant and his wife; yet held 


Scac. moved to ſtay proceedings on 
a ſcire fac. againſt the bail. Page 
2 12 

12. Pending a writ of error, the "hg 
ceedings againſt the bail ordered to 
be ſtayed, being- moved before the 
return of the ſecond ſcire fac. 130 
If the defendants in the ſci. fac. 
will confeſs judgment, and enter 
into a rule to pay the debt, or de- 
liver up the principal within four 
days after judgment affirmed, the 
proceedings againſt the bail to ſtay, 

| ibid. 
One outlawed for a ſeditious li- 
bel, may be bailed on bringing a 
writ of error. 177 
5. Bail to the action are not diſ- 
charged 'till a committitur of the 
principal is entred. 194, 195, 196 
16, On a ſcire fac. againſt the bail 
Jointly, a ſeveral judgment may be 
entred againſt each, 899 
17. In C. B. there is but one Sci. fac. 
againſt bail, but there are two in 
B. R. and the firſt muſt be return'd 
mhil before the ſecond iſſues, &c. 

| 227, 340 
18, Bail, where they are diſcharged in 
B. R. on ſurrender of the principal 
before two nibils returned the ſcire 
fac. 340 
See proceedings FACS the bail 
ſtayed, for that the plaintiff had de- 
clared for more than was in the ac- 
etiam, &c. (227) 234 


fir fac. that had been brought by 
the plaintiff's executor againſt the 
incipal. an 305 

8. How far, and in what caſes bail 
are bound, and how far favoured by 
the court. 32, 131, 340 
„Ihe Haft man is only bail de bene 
e, and bail is not really given till 
->th&Tetcond-man enters into the re- 
** eognizance, . 


20. Quere if bail may be on a recog- 
nizance of bail by the frat. 3 Jac. 
4.8. 79, 237 

21. Prockediags againſt the bail ſet 
* afide, for that the plaintiff died be- 
fore the return of the writ. ' 240 

22, See a judgment againſt the bail 
ſet aſide on their ſurrender of the 
principal. ob tha "280 


-— 


© jacges, it alters not the caſe. ibid; 


[ 
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23. But 
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23. But bail are not to be diſcharged 
on ſurrender of the principal, un- 
or an exoneretur be entered on the 
bail- piece. Page 281, 340 
24. Sce an attachment againſt a balliff 
for taking inſufficient bail. 283 
25, An action on a recognizance of 
bail may be brought againſt one or 
both. 29 
26. A recognizance of bail taken in 
London, and a ſcire fac, thereon to 
the ſheriff of Middleſex, is good if 
the recognizance be enrolled, Cc. 
290 
27. One of the bail was a material 
witneſs for the defendant, who 


therefore moved that new bail might | 


be given, but denied. 321, 322 
28. Bail are to pay coſts and intereſt 
from the time of the judgment had 
againſt the principal. 336, ſee 282 
e ee in the principal ſhall 
not avoid a judgment regularly ob- 
tained againſt the bail. 348 
39. The defendant bound in a bail- 
bond in quadrant libris; held good 
for 40/. on the flat. 28 H. 8. c. 10. 
342 
31 In debt on aſſignment of a bail- 
bond, the proceſs of arreſt, .&c. 
Wat be ſet forth in the ene, 
7 | 
32. Where the defendant muſt enter | 
into a new recognizance of bail on 
a urit of error. „ 479 
33. Bail for the peace, &c. are not 


diſcharged on appearance of the 


principal, till a cammittitur is en- 3. 


tered on the recognizance. 194 
34. Nor are they diſcharged, though 

the principal was taken from chem 

by proceſs of the court; for they 
migbt have brought him up, and 
ended him notwithſtanding. 195 
I94The principal and bail cannot join 
in a Hes 9 nor in a Writ of error. | 


v 290 


vo 2 VIII. 


36. If the alaintif 5 in Holland, and 
make affidavit there, atteſted by a 
publick notary, it ſhall be admitted 
here, ſo as to hold the defendant to 
ſpecial bail. (Q. the fat. 12 Geo. 
I.) Page 323 


37. Rule 7 to ſet aſide bail-bond, 
given upon the arreſt of an ambaſ. 
X 288 


ſador's ſervant. 
VBaͤnkrupts. 


1. A farmer is no trader within the 
ſtatutes of bankruptcy. 46, 48 
2. But if a farmer or inn- keeper buys 
great quantities of wool, hops, po- 
tatoes, Sc. for ſale, aliter. | 48 
3. See the ſtat. of limitations pleaded 
to an aſſignee of commiſſioners of 
bankruptcy, and held well. 171 
4. Bankruptcy in the principal ſhall 
not avoid a judgment regularly ob- 
tained againſt the bail on fat. 
5 Geo. I. c. 22. 348 
5. If the principal become bankrupt, 
the bail muſt ſurrender him before 
the return of the ſecond ſcire fac. 


349 
Baton and Feme. 


I, After an agreement between huſ- 
band and wife to live ſeparate, the 
court will not permit the hu 

to compel her to cohabit. - 

2. The huſband alone may have an 

action for beating his wife. 26 

See on a queſtion of legitimacy of 

the children debated, whether the 

father was married to hs PRE 
=» I e 

4. Per Cancellar. Where there is a 

marriage, and afterwards a divorce 
for conſanguinity, Ge. it baſtardizes 
the iflue, and 

5. Where the wife wall not be 

joined in the action with her buſ- 
band plaintiff. 200, 342 

10. 6. Where 


. 
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6. Where the wife need not be joined 
with the huſband in the action. 
Page 342 

> She: ought not to be joined unleſs | 
an [expreſs promiſe to be made to | 
ber, or that the cauſe of action 
ariſes from her own {kill and know- 
"ledge. 04113713346 200 
8. Where the huſband and wife may 
declare ad damnum iþſorum. 341 
9. The buſband has no power to con- 
fine her. | 208 


Barratry. 


What dirtatry' is; fraud is barratry, 
"Bat negligence not. 230, 231 


Barriſters at Law. 


A barriſter at law being joined with 
another, hath no privilege to change 
the Venues 316 

Baſtards 450 Baſtardy. Vide Ba- 

don and Feme 3 & 4. 


210 494. 97; 


1. An ney of baſtardy removed by 
certiorari, and quaſhed for not ſet- 
ting forth that' the patty was duly | - 
ſummoned, (i. e. the ſummons did 
lag ſhew for what cauſe he was to 
appear). PN 308-4. 
2."T he juſtices of peace. ue An uri. 
zinal jurildicien | in caſes of baſtar- 
dy, and their orders therein, if re- 
ular, are concluſive, — if irregu- 
bee a tertioruri lies, ant they ſhall | 
uaſnhed. | | 4 

3: A utative father may: be charged 
{by two juſtices) with a ſum in 

© Sro; though wes pA contrary 


| 
, 
; 
| =] 


0 18 lle. c. 3. ſor they have 


2 ye te take Sos for relief of 
125 ariſh, as to what charge it 
12 hay Rain; 4s Well as what it has 
-fuſtained. - ; ibid. 


4. Baſtard children are to be ſettled 


where born. (Vide Parifh Set- 
tlements.) Page 170 


Vawdy- houſes. Vide Slander, 
T Ne 3. ; | 


Bill of Exceptions. _ 


1, A judge is not obliged to ſign a 
bill of exceptions, unleſs offered at 
the trial, and drawn up according 
to the minutes. 221 


Bills of Exchange. 


2. A bill of exchange cannot be made 
Fer out of any certain fund. 
265, 6, 7. 

5 The words value received are not 
neceſſary in a bill of exchange. 267 
4. See of actions brought on promiſ- 
ſory notes and inland bills of ex- 
change, flat. 9 & 10 V. 3. c. 17, 
Sc. 307, 362, 373 
5. Sir, Du are to pay to Mr. I. (ſo 
much) out of the money belonging to 
the governor and company of, &c. is 
no bill of exchange, but only a di- 
Ar to pay, 265 


997 4 7 FE « '7 
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vil 'o Piddleer. v Vide ' Writs, 


T8 Ce. 7 

2ood ching ad '19v; 

v0 Bonds, Vide Bail, be. 

101 2th GOR by £4: 

1. See debt on a bead 3 won 

at play, contra ati g Ann. c. 14. 

5 inn 57 vile 187 

1 A bond: executed by one at one 

day, and by another at another day, 
relates to the firſt delivery; aliter 
of bail. JN 188 

3. The father pa ſon bound jointly, 

that the ſon (an apprentice) ſniould 

account; each are bound. 191 
Two were bound jointly, and an 


aQion * againſt one; held 
we 


ä — r 222 
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ABER. 


bt well r it did not appear that 


the other ſigned and ſealed it; and 
- if he did, yet it is not his deed 
without delivery. 
5. Debt on a bond of 35 years ſtand- 
ing, on a ſolvit ad diem pleaded, 
payment is preſumed. 276 
6. Quære if an indorſement thereon 
by the obligee, of intereſt paid, be 
b evidence of ſuch payment. 279, 280 


Th D: 51 fl 


Byxeach. See Caſe and Debt. 


Ie 


1. The breach may be aſſigned in as 
general words as the covenant is, 


very words, if it be the ſame in 
Leaſe; 231 
2; Io covenant that he would do no- 
10 thing to moleſt, hinder, Cc. in the 

quiet enjoyment of lands; breach 
that the defendant had erected a 
gate, per quod he was obſtructed, 
Ge. and on error brought, held 


eee. 318 
Ot} 5 

Bribery. Vide Cowozations: and 
. Indittment. 9 v1 


1. A enandamus to prey ve one to a 
corporation, disfranchiſed for bri- 
LN : 1131075 191981120 
; Mandamus to the old 2 
dens, to deliver the pariſh books, | 
&ccdenied: mY „and 99 
3. An information againſt. one for 
bribery and ill practices in the ele- 
tion of burgeſſes, &c. 186 
1. Btibery is a ſufficient cauſe to re- 
zamceve one from Arr. even be- 1 
ore cunvic tio A | 
with n b ind 20 v 
Nnioi bavod mot bys v1 ty 


Aub inſarmation againſt a cating Fa 


Page 242 


and not neceflary to aſſign it in the | 


2. Where judgment- s the; laſt 


| Ty 


How brokers were inſtituted in London 
in the room of garblers of ſpices, 
by flat. 6 Ann. c. 16. Page 103 


Burroughs and Burgeſſes. Vide 
Cozpozations. 


1. By whom elections of burrough 


magiſtrates are to be. 210 
2. Trial at bar denied, becauſe it was 
a burrough cauſe. ibid. 


3. A quo warranto information denied, 
for that there had been a peaceable 


286, 287 
4. Election of a burgeſs not qualified 
ſet aſide. 35, 36, Ec. 


0 Þy:Laws. | 


7 


1. Debt on a by-law for exerciſing 
the trade of a muſician in London, 

| good, if exerciſed for lucre. 211 
2. Whether a by-law of the joiners 
ve , that whoever, exerciſes 
| + that trade ſhall be free of their com- 
ny, be and well returned. 
1 g | 1% 267, 268, Fe. 
3 A by-law, which makes it penal 
1 tor a freeman to exerciſe any other 
trade, [entitles him to his freedom 
in eee of the ſame ſd. 
berths 209 


Coplos. p : Ca. Sa. Fee execution. 


. A en catias founded en a 
copias iſſued. before judgment 
boned, is ill, r 2, 


. 59. 90 
paper 
day, it cannot be ſigned. till. * 


quarto die poſt, and ſaid that i in 


not repairing a bridge. 119, eat 
AS hag AMO . g ö 74 — 
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1 


caſe no capias can iſſue till the — 
WII term, 


poſſefſion of a burgeſs 14 years. 
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3. A ca, ſa. and f fa. taken out at 


8 executed for more. 188 
Cafe, Vide Addon, Afſumpſit, 
| Slander. 


1. Caſe lies for keeping one out of a 


2. Caſe for ſhutting out of a veſtry 
room held not good, becauſe not 


3. Caſe by inſmul 


= « 27 
4. A peclal action of the caſe lies for 


term, "fd Cur. contra (Vide J Judg: | 
ments.) Page 189, 190 


the ſame time, the defendant being 
taken on the ca. ſa. the fi, fa. was 
quaſhed. 302 
4. A capias againſt the principal, and 
a ſci. fa. againſt the bail, held to be 
irregular, becauſe only four days 
between the tele and return. 305 
. If more than the ſum due be en- 
dorſed on the ca. ſa. that does not 
make the writ void; for the flat. 
3 Geo. 1. only inflicls a penalty if 


| 


veſtry room, ſo that he could not 


be preſent at electing a pariſh officer. 


52 


ſhewyn he had a right to be there. 

351 
computaſſent infra 
Jjuriſdictionem lies, though the cauſe 
| of the account was not infra, &c. 


repreſenting” a tavern as a bawdy- 
a Wan 
Where an action of the caſe, and 
not treſpaſs, is the proper action. 

22797, vide 275 


6. Caſe lies where damages are con- 


ſequential to a lawful act, ſee 272 


But where the original act was a 
tort in fſelf, there treſpaſs vi G 


 armds'is the proper action. 275 | 


55 Eren. 
| | Exrrſozrl, 


F — of n out of. Wates 
is grantable or not. Vide Page 136 
to 146 

2. A. certiorari is no writ of right, 
but grantable or not at diſcretion. 
(Were) 331 

3. A certiorari granted to remove an 
order of commiſſioners of ſewers 
for turning out their clerk. 331 


Challenges. See Jurozs. 


Charters, Vide Coppozations, Cu- 
ſtoms and Pardons. 


Whether a charter which regrants 
lands, Cc. to a corporation ſurren- 
dred, ſhall be both a new. creation 
and a confirmation, 358 


Cheſter. 


Information for a local offence in that 
city muſt be ſent by mittimus to the 
chamberlain of the county palatine, 
to be tranſmitted to the mayor, and 
after trial the chamberlain muſt re- 
turn it to B. R. 328 


i Churches. Vide Union, &c. 


— T 


In nuit in thi: ſpiritual court for 
ſeats in a —_— a prohibition a- 
Warded. | 338 


\ 


Churchwardens. 


11 En a mandamus to ſwear a church- 
warden, the er made an ill 
return. 325 

2. To a mandamus 0 ſwear a church- 
warden nan fuit electus is no good 

return. . 380 

3. No mandamus to new churchwar- 
dens to make a rate to reimburſe 
"= old ones. -339 


iT; N Grow 4 certiorari to remove an 


Com⸗ 
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Commitments and Contempts. Vide! 
Attachments and Cozoners. 


Committiturs. Vid Bail, NP 15, 


and 33. 
Conditions precedent, &c. Vide 
Covenants, Ke. 


1. Where a condition is in the diſ- 
junctive, and one part thereof is 
falſified, the plaintiff muſt have 
judgment. Page 349 
2. The nature and difference of con- 
ditions precedent, and of mutual 
covenants. Vide 40, 41 and 105 
3. In executory agreements where the 
laintiff declares pro conſideratione 
inde; the word pro makes a condi- 
tion precedent, and there neither 
party can have an action without 

averring a performance on his part. 
| 42 


- Confeffion. Vide Convition. 


--Confpſracy. see Jnditment. 


I, In an indictment of conſpiracy to 
raiſe wages, the fact was laid in the 
town of Cambridge, but not ſaid in 
what county that was; yet held 
good. 10, 11 

2. That though it did not conclude 

contra formam ſtatuti (i. e. 7 Geo. 
J. c. 13.) yet held well, becauſe 

an offence at common law. 

3. Indictment for a conſpiracy in gi- 
ving a man money to marry a poor 

old woman in order to gain her a 

* Enlement. 320 


Conſultation. see 1Pohibition. 
A conſultation gives no new power to 
ge for wy thing, but only to pro- 


ibid. 


ceed on the very libel already exhi- 
bited. Page 2 


Continuances. 


. Continuances may be entred at any 
time. to entitle the plaintiff to his 
judgment, 243 
2. In C. B. the memorandum in the 
declaration is always general, with- 
out referring to any term, fo that 
the judgment may be ſupported by 
an original of a former term, by en- 
tring continuances. 284 
3. Where continuances are entred 
from one term to another, 00 ex- 
ecution can be prior to ſuch entry. 
190 


Convittions. 


1, On à conviction of forgery, a rule 
to make up the record in order to 
arreſt judgment, was denied. 45 

2. Confeſſion of the offence of keep- 
ing a greyhound, &c. is. a good 
conviction, though the ſtat. 5 An, 
c. 14. directs it to be upon oath. 

63, 64. vide 208, 209. and 238 

3. The defendant confeſſed himſelf 
guilty of perjury, a good -convic- 
tion, and he was by the court of 
C. B. ſet in the pillory. 179 

4. A conviction of forcible detainer 
was quaſhed, the verbs in the ad- 
. Judication being in the preter, when 
they ſhould be in the preſent tenſe. 

65, 60. 

5. See divers caſes of removal. from 
offices in corporations before, or 
without any conviction, 101, 102 

6. On a conviction by two juſtices on 
1 Geo. I. c. 48. for deſtroying fruit- 
trees, the judgment was zdeo con/i- 
deratum, &c. without quad foriſ- 


faciat, 175 


5D 7. See 
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7. See a conviction on the ſtat. 8 Ann. 


c. 9. for not aſſiſting an exciſe- 
officer in weighing candles. Page 
319, 320 

8. Divers objeQions to a conviction of 
prophane curſing and ſwearing, on 
the ſtat. 6, 7 V. 3. c. 11. over- 
ruled. 366 
But a conviction on an information 
for the like offence was quaſhed. 
55, 58 

10, Convictions for ſelling ale with- 
out licence, (Vide Alehoules) and 
174 

11. In a conviction on 1 Geo. 1. ſu- 
pra. It is not neceſſary to ſpecify 


the puniſhment inflited, Sc. 175 


Copyholds, &c. 


I. Q, Whether a copyhold ſhould be 
taken by the heir by purchaſe, or 
by diſcent, Reſp. by diſcent. 23 
2. For where two rights meet in the 

ſame perſon, the beſt ſhall be pre- 

-- ferred. 23 
3- A copyholder before admiſſion has 


neither jus in re, nor jus ad rem. | 


| 


A 


(Ter. 12 — 
Cozoners. | 


A coroner. being in contempt, was : 


committed, 192 


Comonations. Vide. Butrougbe, 
CPI and Quo Warrantos. 


one makes a leaſe of the corpora- 
= tion) lande 10 the other, it is void. 


f 28H 2 303 I 
2 „Wbere, though the charter of in-| 
corporation be ſurrendred, yet the| _ 


A cot poration: 1s not diſſolved. 358 7. 


| 3. Whether the King can grant to 4 
corporation a power to WR 


juſtice excluſive of himſelf, Page 
| 8 

4. Where by the charter the clediion 
of a mayor, &c, is to be on a cer- 
tain day, it cannot be made on a 
day after. Vide flat. Geo. 1, 129 
5. Where the election is to be by 26 
burgeſſes, and one is unqualified, 
the election is void. 36 

6. But if one unqualified is elected a 
common council-man, &c, with 
others that are qualified, it is void 
as to him only. 1bid. 
7. If there be a new election, he who 
is qualified is duly elected, and not 
he who has moſt votes next to him 
who is unqualified. 37 
8. Bribery, a good cauſe to remove 
one from his office before convic- 


tion. 186 


Coſts. Vide Ball, Damages and 
Paupers. 


I. A ſcire facias in error will not lie 
for coſts, without ſhewing that the 
judgment was affirmed in Cam. 
Scac. Tc, 73 

2. No coſts to be paid on a writ of 

error, where the judgment is re- 

"verſed (Vide Statutes). 314, 315 

Where a writ of error is brought 

and quaſhed, Cc. the defendant 

© ſhall have coſts. 316, 317, &c. 


4. Where coſts ſhall be paid by an 


adminiſtrator,” or not. 109 
Buy an attorney. 307 


If 7% The plaintiff is not to proceed in a 


1 Tuo bailiffs are of a corporation, if Y 
.,_ coſts taxed on the firſt. 225 


new ejectment before he pays the 


6. Where the jury gave but 12 4. 
damages, yet full coſts awarded, 
eee 22 & 23 Car. 2. 

c. 9. 71 
On a bill to eſtabliſh a a leave 
given the plaintiff to amend on pay- 


ment of coſts. 375, 6 
1 8. On 


F RE a i tara. 47 ee 
Rs r OC EO IS . 


s is li & am, We. A 
r of e ” 
« I . on  nS 


{ 
My 
wo 
N 
25 
f 
be 


The TA BE 


MO” 


8. On leave to amend a venire after 
error brought, the plaintiff in the 
original action is not to pay coſts 
(vii, &c.) Page 234 

9. An attorney to pay coſts and da- 
mages for not delivering up deeds 
50. received on a ſpecial truſt, &c. 

306 


— » 3 


ration (for words) 7 way of ag- 


 gravation, as a conſequence of the | 3, 


words would bear an action inde- 
ndent of the words, full coſts 


ſhall be given; but not where the | 4. 


words alone are the giſt of the ac- 
tion. e 


Covenants. Vide Adlon 3. and 


Breach. 


1. In covenant brought by the aſſignee 


of an aſſignee, the plaintiff need not 


ſhew the intermediate aſſignments. 

72 

2. On a covenant by two to two, to 

pay by moieties, the action may be 

« brought againſt one of them, IG 

107 

4 Covenants to 1 ſtock, vide 

. flat. 7 Geo. 1. ſeſſ. 2. c. 1. ſe#. 8. 

(ide South Sea Stock, Kc. ) 

40, 42, 173, L 35 

4. Covenant to pay all taxes, on 

lands, rates to the church and poor 

- xe not within it. 314 

6 Covenant for quiet enjoyment, and 

that he would do nothing to 2 
him, bat is a breach thereof, 318 

6, Covenant by, father and ſon, that! 

| 9 ſon, being an apprentice, ſhould 


» Accquat z. the action may be againſt | 


190 
Joint 


bal 7 
9. Where covenants are both 
and ſeveral, 


the action may be | 


— 


nnn. 


Covenants mutual. Vide Condi⸗ 
I. What are mutual covenants, and 
what not. Vide Page 40, 41, 69, 
70, 105, 294, 295 
2. Where covenants are mutual, a 
requeſt to perform, or a tender, Is 
not neceſſary. 173 
Tender of performance how to 
be pleaded in ſuch covenants. 70, 
294, 295 

Mutual covenants cannot ariſe upon 
a deed poll, (Quære). 41 
5. Covenant on a deed poll for South- 
Sea ſtock. 40, 68, 105, 218, 292 


Curſing and Swearing. Vide Con⸗ 
_  vitfions 8 and 9. 
Cuſtoms. Vide London. 

I. Qcre, Whether an ancient cuſtom 
may be good againſt the King's 
charter. 291, 292 

2. Cuſtoms, what are good or not, 
and ow"! to be pleaded, &c. Vide 

297 to 302 

3. Where an amerciament is diſcre- 
tionary it is to be affeered, but not 
if it be aſcertained by cuſtom. 301 


Damages. Vide Colts 6, &C. 


EFORE the ſtat. of Gl/ou- 

cefler, no damages were in 

any real action. gaz 
2. By the ſtat. of Merton, c. 1. The 
widow in a writ of dower recovers 
the value of her dower in damages 
from the death of her huſband to 
the day ſhe recovers s . e. has judg- 
ment.) ibid. 
Damages may be given to the de- 


a) 8 


0 a again ane or both. 1673. 
eg ns bu fendant in dower, alth he hes 
o Ne pleaded ancore prift, Ge. ibid. 
4. Damages 


n. 


v 


4. Damages for words ſpoken, where- 
of ſome are not actionable, may 
yet be aſſeſſed entire. Page 26 
5. Where the jury may ſever the da- 
mages for which the plaintiff has 
declared entirely. 78 
6. In trover and actions for damages 
only, no leave to bring the thing 
into court, contra in detinue. 176 


7. Where a writ of inquiry of da- 


mages may be ſet aſide, and where 
not. 197, 213 
8. Motion in arreſt of judgment, for 
that the jury gave exceſſive da- 
mages, denied. 296 
9. In treſpaſs for entring the houſe of 
one, and taking the goods of ano- 
ther, ad dampnum ipſorum is ill. 
3570. Vide Baron and Feme. 
10. In replevin no ſtay of proceedings 
on bringing in what is due for da- 


mages. 379 


1. Debt on a bond given for money 
won at play, (Vide flat. 9 Annz 
c. 14. e 
2. Debt for keeping an engine for 
deſtroying the game on the at. 
8 Geo. 1. c. 19, &c. 238 
3. Debt on a bond of 35 years paſt, 
on ſolvit ad diem pleaded, payment 
is preſumed. 278; 
4. Where a note under hand ſhall be: 
no diſcharge of a debt contracted 
44 =_ 290 
5. Debt will not lie on a promiſſory 
note, but indeb. aſumpfit will. 373 
6. Debt on fat. 6 Ann. c. 10. for act- 
ing as a broker in London, without 
being admitted. 103, vide 211 
7. Debt on a judgment on a recogni- 


* 


zance of bail may be brought a- 


ainſt one or both. 295 
8. In debt by an executor againſt a 


E 


| ſheriff for an eſcape, adminiſtration 


— 


muſt be taken in the dioceſe where 
the judgment was entered. Page 244 


Debet and Detinet. 


1. An adminiſtrator declares againſt 
an heir in the debet and detinet , 
this is only a fault in form. 356 

2. And no advantage to be taken of it 
but on a ſpecial demurrer. ibid. 


Declarations, Vide Aﬀfon, Amend⸗ 
ment, Averment, Caſe, Cove- 
nant, Debt and Pleas, 


1. It is not ſufficient to deliver a de- 
claration againſt a priſoner to the 
turnkey, unleſs it be firſt filed in 
the office. 227 

2. Proceedings againſt the bail ſtayed, 
for that the plaintiff had declared 
for more than was in the acetiam 
bille. 234. 

3. After an arreſt the plaintiff muſt 
declare in two terms, elſe the defen- 
dant may have a ſuperſedeas. 306 

4. But the plaintiff may bring a new 
action, for his debt is not thereby 
loſt, but only the former action 

gone. fo ibid. 

5. In debt on affignment of a bail- 

bond, the proceſs of the arreſt muſt 

be ſet forth in the declaration. 78 

6. So on a promiſſory note againſt the 

dtawer, it muſt ſet forth notice of 

no- payment by the indorſor. 43 

7. In caſe for keeping one out of the 
veſtry, the declaration muſt ſhew 
he had a right to ente. 354 

8. Where huſband and wife may de- 

clare ad dampnum ipſorum. 341 

vide 200 

9. By demurring to a declaration, no- 

thing is confeſſed but what is well 

alledged therein. 9014354 


10. De- 


K 
— 


The T ABLE. 


40, Declaration by an adminiſtrator 
. againſt an heir in the Debet and 
.Detinet (Vide Debet, &c.) Page 
350 

11. Declaration in treſpaſs for break- 
ing the houſe of one, and taking | 
the goods of another, (Vide Da- 
Mages 9.) 370, Sc. 
122. To leave a declaration in the of- 
ice before the effoin-day, is a good | 1 
delivery. 379 
123. But the defendant's attorney muſt 
have notice of it in writing before 
the eſſoin-day, or an 7mparlance is 
of courſe. - ibid. 
14. In covenant for not repairing a- 
| painſt the aſſignee of an aſſignee, 


the plaintiff need not ſhew in his 


declaration the intermediate aſſign- 


ments of the leaſe, 72| 
15. If the plaintiff alledges in his de- 
claration indentur. fact. inter partes, 
it is ſufficient, and the ſealing and 
- delivery need not be ſhewn ; ; for 
Andentur. fact. implies it. 34 
46. The agreement was in the copu- 
lative, but the declaration alledges 
the breach in the disjunctive, yet 
held good after verdict. 238 
47. Note, If on a demurrer the de- 
olaration appears to be bad in ſub- 
ſtance, no implication in a bad plea 


ean mend it; aliter (it ſeems) after | 


a verdict. 70, 71 
18. And where the iſſue is immaterial, 
the defendant ſhall not take advan- 

tage of a bad replication, if the de- 

<laration- be good. 173, 174 


Deeds and Writings. 
1. | Signing and ſealing does not make 


it a — it muſt be delivered by 
the . 


| 


Di Where leeds, Ce. are delivered on 


a ſpecial truſt, the party cannot de- 


tain them. 
| Vox. VIII. 


306 1 


— 


3. An attorney ordered to deliver up 
deeds, Sc. though not intruſted 
with them in the way of buſineſs. 


Page 339 
4. Of the effect of a deed poll. 41, 42 


Demurrers. vide Declaration, 


Iſſues 4. 


1. By demurring to a declaration, no- 
thing is confeſſed but what is well 
alledged therein, 354 

2. And no advantage can be taken of 
a fault in form therein, but on a 
ſpecial demurrer, (Vide Deber, 
&c.) 356 

3. Demurrer to an Indichinent for a 

riot for an inſenſible word therein, 
over- ruled as ſur pluſagr. 327 

4. Demurrer to a plea in abatement 
of an indictment of treaſon, and no 
time given the priſoner to join 
therein. 84. 

5. The condition being in the disjunc- 
tive, the defendant pleads perform- 
ance 'of one part, which being tra- 
verſed, the defendant demurs. The 
traverſe is conſeſſed by the de- 
murrer, and the plea in that part 
alledged being falſified, the plaintiff 

muſt have judgment. 349 

6. Demurrer to a declaration in co- 
venant, to pay money for South- 
Sea ſtock to be transferred on 21 
Sept. &c. becauſe not ſhewn that 
the plaintiff ſaid to transfer it the 
laſt hour of the day, and judgment 

pro defendente. 219 

7. Demurrer to a ſcire fac. againſt 
pledges, which ſet forth a judg- 
ment recovered © againſt them in 
C. B. prout patet de recordo, when 
there was only a tranſcript thereof 

there, 44184 


5 E Deſcent. 
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Deſcent. "Vide Deviſe and pelt. 


When b Hahis moet in one perſon, 
1. e. hy deſcent and by deviſe, the 
Gesel being the more nelle. takes 
place. Page 23 


1 Wu 


Dunne. 


Devlte. 


I, Where copyhold lands deviſed ſhall 
be taken by purchaſe or deſcent, 


(Vide Copyholds. ) 23 


"Vide Damages 6. 
Vide Legacies. 


2. Where one may take a fee-fimple | 
"By Serie without the word beirs. 1. 


Vide 253, 254, &c. 

3. In what caſes deviſees take eſtates 
for life,” with contingent remain- 
3 ibid. &c. 
4. See and note the learning of exe- 
cutory deviſes, and contingent and 
Kross remainders. 254 to 263, and 

| | — - 361, 382 
5: An executory deviſe to two, on 
"contingency of a third perſon's 
"dying in both their life-times (/n 


6. K devi to 006 for life, nd. after 


his death to the iſſue of his body, 
Ec. is an eſtate · tail. 


only an eſtate for life. 


7. A. deviſed his meffülge in H. to 


But a deviſe 


to one for life only, and if he die | 


without iſſue, remainder over, is 
ne 


B. and his heirs, and all the reft| 


and reſidue of his lands to C. and 
his ry s. B. died in the liſe of 4 


+ 


Wl on 
to the Heirat law. 


8 See 4 deviſe of * lands. 
Ir 208 


& 1 11 13 [lt 1B. 


- Diſeitiuance. See ene 


TALL 


2. In dower wncore priſt 


Wee or thall deſcend ö 
221, 222 


7. Where 


f - 


uf | 
Dlsfranchiſement. See Coꝛpozation. 


I 


Diltreſſes, Vide Replevins. 


Dower. Vide Damages 2 & 3: 


Diner of three tenements [not 
| 888d. by reaſon of the in 
| of the word tenement. - Page 355 
is a good 
plea, where an actual aſſignment is 
made. 25 


Ejetment. 


HE method of proceeding 
therein in B. . 118 
2. Ejectment lies not of a fiſhery, nor 

de piſcaria in ſuch river; but it lies 
de (Canto) terra * W 
3. In ejectment judgment — be 
entred upon confeſſion of the caſual 
ejector. 1 09 
4. Error in Cam. Scac. will not lie on 
Ae We the caſual ejec- 
ef. 118 
5. The phintiff! is not to proceed j in a 
new ejectment, before he has paid 
the coſts taxed on the firſt. 22 5, 5 
6. In ejectment for non- payment of 
tent, the plaintiff had judgment, 
but proceedings were ſtayed on 
bringing: in the rent and coſts. 345 
gment in ejectment 1s 
more than a year's ſtanding, a cr. 

Jae; moſt be ſued, and notice une 

36 
8. O a judgment had in ejectment, 
the defendant offered to deliver poſ- 
ſeſſion, on condition of receiving a 
declaration, Ga 1109 90%221 
9. Objections in Samen aſter ver- 
n ee 303. 
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- — I 
— 7 — ew r 


The: TAB LIE 


* — 
1 — ö 


— — * 


Eledion ot Officers. See Cozpoza- 


tions. 
And n 
1, Where a void election of one not 
qualified, was held good for one 
qualified. Page 36, 37 
2. Of the right of election of bur- 
rough magiſtrates by inhabitants 


ard out-dwoellers. 210 
boog 8 * | ö 
Etroz. Vide Amendment 2. Cjet- 


ment 4. 


2 8 


1, Where a writ of error lies, or not. 
27, 28, 29 

2. On a mandamus for an archdeacon 
to be reſtored to a ſeat in the choir 
in Dublin, a writ of error will not 
edges 2: * 27 
3. A Mrit of error is brought by two, 
and one dies pending the writ, how 
the plaintiff may ſue execution. 108 
4A Writ of error is no ſuperſedeas, 
»unleſs the plaintiff in error puts in 
Dill ny 
Pending a writ of error, proceed- 
"tops againſt the bail are ſtayed. 


F | 129, 130 
6. A writ of error coram vobis is a 


good ſuperſedeus after it is allowed. 


147 


7. Where error goram vobis lies, or 
Got. 7 | 
9. Want of a bill filed, aſhgoed,,jn 


parliament for error. 283, 284, 368 


d. After in nullo eſt erratum pleaded, 
is never admitted to amend general 
errors. 304, 305 


10. n judgment in debt againſt 


two defendanis jointly, both muſt 
jdin in a wit of erfror. 305 


the judgment is reverſed. 


: writ of error brought by one, was 


quaſhed, the defendant ſhall have 


ebſtel 316, 317 


147, 347 


. 


um 


13. Where want of an original was 


aſſigned for error by fraud of the 


plaintiff's own attorney. Page 327 
14. A writ of error ſued and allowed 
before execution ſerved. is a ſuper- 
ſedeas though the defendant, had no 
notice of it. 1 
15. Whether want of an original te- 
turned by the ſheriff is error, if one 
be filed on the roll, and fo certi- 
fied. 30 vide 327 
16. Error for variance between the 
original and the declaration; but 
on producing the record it was 
right, but of another N“ roll. 243 
17. Error for that there being but one 
defendant, the plaintiff had declared 
quod cum ipſi idem, but held pj to 
be but ſurpluſage. * 377: 
18. Error for that the plaintiff had 
not ſet forth in his declaration, that 
the drawer of a promiſſory note 
had notice of the default of pay- 
ment of the indorſor. err 


19. On motion to amend a venire af- 


ter error brought, the defendant in 
error ſhall not pay coſts, unleſs. the 
defendant, will wave his writ ;. for 
then it will appear to be brought 
for this fault, and not for. delay... 


hdl nn 460. 3, or 6 #44 
20. Where a non prof. is entered Nes 
out a miſericordia, it is no error. 
21, Where bail is required in error * 
a tecognizance of bail. Vide 237 
22. Of writs of error to reverſe out- 
flawries. Vide Tit, Dutlawzy. 
23. Of writs of error to the King's 
Bench, Cc. in Teland. Vide 1, 5, 

0, 27, 184, Ge. 


24. Error from Ireland, if the defen- 
11 No coſts on a writ of error where | 
314, 
I29:Judgment was againſt two, anda 


dant does not appear, at the return 
ol che writ, it is no diſcontinuance. 
bid Fic | *- 286; 38s 
25. For he need not appear till errors 
aſſigned, and he may, by, ei. Fac. 

* compel the plaintiff thereto, * 185 
| Error 


— =_A. 


rr 
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26. 71 to reverſe a 
ejectment after a . 56 
tions over- ruled. 


judgment io 
Qbjec- 
Page 303 


n K - Eſcape CUatrant: 


1. One taken on an eſcape warrant 
after a day rule, detained. 80 


2. Attachment againſt divers, for reſ- | - 


cuing one taken on an eſcape war- 
rant. 
3. A judge of either court, where the 
commitment, action, judgment or 
execution is, may grant ſuch war- 
rant. 75 1, 944% 841 


Eſtoppel. 


1; „What ſhall be taken to be an eſtop- 
bel or not. Vide 33, 34, 323, 324 
2. Parties to an indenture are eſtopped 
to deny eſſentials, but not deſcrip- 
. tive words, &c. 311, 312 
3. As if a cloſe be demiſed, called 
Lanes Meadew, the party is not 
eſtopped to fay it is arable. ibid. 
4. So if a cloſe be demiſed containing 
590 acres, he is not eftopped to ſay 
it contains Jeſs or more. 31 
5. It is a general rule, that ai debet | 
is no good plea to an action found- 
ed on a ſpecialty, or on a record, 
for there the defendant is eſtopped, 
unleſs mixed with other facts, as 
fraud, c. | | 324 
by Where the defendant covenants to | 
rform all covenants in a former | 
= ſe, &c. (recited) he is eſtopped 
to ſay there were no ſuch covenants 
in the former leaſe, Sc. 34 


Evidence. 1 Witneſſes, 


Papers in a peiuperty eu- 


"= read as evidence uh him. 
88, Hh . 


1. 


2 


240, 2415 


| 


* 
r 


2. Parol Proof of what the priſoner 
confeſſed before the council, not 
admitted, except his confeſſion were 
ſigned, Page 89 

3. Where the defendant may plead 
the general iſſue, and give 4h ſpe- 
cial matter in evidence, +1120 

4. Where a plea is in the affinmative, 

the proof lies on the defendant. 


180, 181 
What comes under the per: gud in 
treſpaſs mult be proved. 19372 


6. Note the parſon's evidence to prove 
a woman a concubine rejected, for 


he . have married her himſelf. 
181 


iy > 2. If an indorſement by the obli- 


gee of intereſt paid, be — of 
ſuch payment, &c./ :. 259, 280 
8. Sce the conſtruction of the ſtamp- 
act, 5, 6 ,. 3. deeds not to be re- 
ceived as evidence till ſtamped. 365 
9. An anſwer in Chancery not to be 
evidence at law, either for the 
party or againſt a third perſon. 18 1 
10. Nor any proceedings in the ſpiri- 
tual court where the title of lands 
is in queſtion. ibid. 


31. An exemplification of an entry of 


goods at Reterdam, no evidence. 75 
12. Vet a copy of an agreement in 
Holland, atteſted by a publick no- 


tary, good evidence. 3a, 323 


13. Cohabitation allowed to be evi- 
dence in ene of W —— 180 


Exchange. Vide Bills of Ex-? 
change. 


Excite Diicers. Vide Convition 7. 


ererutlon. vide Erro: 4. Capias 


E Fiert Fac. 
NTT FL, * 
1. Execution of a criminal in Mid. 


_ —_ * fact commiued 


194 


. AN 


* 


The TABLE. 
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2. An execution ſued before the de- 
fendant's death, may be executed 
after, without a ſcire facias. Page 

| 225 

3. A priſoner is to be charged in exe- 
cution, within two terms after 
judgment obtained, Cc. Vide 
Judgments. & 227 

4. If judgment be ſigned after the 
term, yet it relates to the firſt day 
of that term, (except as to pur- 

chaſors) and the execution ought 

to be teſted accordingly. 310. 

band Vide 225 & 189 

5. Error by two, and one dies pend- 

ing the writ, execution may be 


without i. fa. 108 
Executozy Deviſe. Vide Devile, 


Vide Tnventozy and Le- 


Executoz. 
OP / 143 gacies. 


An executor was denieil the enlarging 
- of time to plead, (the rules being 
out) unleſs he would enter into a 
rule not to plead any judgment ob- 
tained after the rules were out. 308 


Expoſition of Moꝛds, &c. Vide 


> Extoztion. Vide Indidments. | 


. Attachment moved for againſt a 
3 defendant for extortion, in forcing 
the plaintiff to take leſs damages 
than the jury gave. 189 
2. The like againſt a gaoler for deny- 
ing to return a habeas corpus, and 
extorting a note from his 1 
"ah, 2 > 22 


Faculties. 
a; Faculty the arch- | 


1 biſhop need not be ſubſcribed | 
4 2 Vor. VIII. 


granted by 


or regiſtred by the chief clerk of 
the faculties; it is ſufficient if done 


by his deputy. Page 364 
Falſc Latin. Vide Mozds. 


Fee⸗ſimple. 


Where one may have a fce-fimple 
without the word heirs. 253 


Fclony, Vide IJnvitments and 
Murder. 


1. Where felony may be of goods de- 
livered, &c. 74, 75, 70 
2. Felony cannot be of goods deliver- 
ed to a carrier till the ſpecial truſt 
be determined. id, 
3- The goods of a third perſon ſtolen 
out of another's ſhop, is not felony 
on the flat. 10 & 11 V. 3. c. 3. 
165. Vide 370 


Feoffments. 


1. Where a feoffment is to ſeveral 
uſes, &c. the reverſion in fee to 

the heirs of the feoffor, his heir 
takes by deſcent; aliter in wills. 23 

2. See feoffments pleaded, 68, 292 


Fierf Facias. 


1. Where a fier: facias without a 
teſtatum is not good, 282 
2. A fi. fa. and ca. /a. taken out at 
the ſame time, if the defendant be 
taken on the ca. ſa. the fi. fa. 
ſhall be quaſhed. 302 
Indictment for a reſcous, ſetting 
forth quod cum virtute brevis de 
ſfieri facias, and a warrant iſſued 
thereupon, he levied the goods, &c. 
is ill, for the f, fa. muſt be ſet 
forth at large. 357 
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Fines and roles. © 


Where acres are mentioned in a fine 
or Tecovery, they ſhall be taken by 
common computation, and not by 


the flat. 


de terris menſurandis. 


Page 276, 277 
Foꝛgery. Vide Conviitions 1. 
See on an indictment at the aſſiſes, a 


conviction of forging the . 
but judgment arreſted. 


Gaming. 


45 


EBT on bond for money 


won at play. Vide flat. 


9 Ann. c. 14. 


ſatne ſtatute. 187 


Game pꝛelerved. Vide Convitton 2. 


1. Sce goods replevied, "ER di- 
ſtrained on a conviction for keeping 
dogs, nets, &c. not qualified. 208 

2. 'See debt on a fat. 
c. 19. for keeping an engine to de- 
ſtroy the game. 238 

7 Upon a conviction hereof before a | 
- juſtice, any perſon may have debt | 
for the penalty, 


Saler Vide Extoztion 2. 
Gardttes of Spices: Vide Ejohers. 


1 7 Gavelkind. 
on a will of gavelkind lands can- 


© celted;-the land to defeend equally | 
208 | 


to grandchildren, 


271577; 


57 
2. Information for gaming on the 


. 


& 9 Geo. 1. | 


— * 


ibid. vide 63 3. 


Guardian. 


On a habeas corpus an infant was de- 
livered by the court to its proper 
guardian. Page 214, 215 
Dabeas Coꝛpus. Vide Guardian. 
N a babras corpus by one who 
had been a priſoner, two 
terms, and not tried, he muſt be 
diſcharged, 


5 
2. Cafes of perſons brought into court 
by babeas corpus. 0 


3. An attachment againſt a gaoler for 


denying to return a babeas corpus. 
226 

4. On the ſuſpenſion of the hab, corp. 
act, the power of B. R. is reſtrain- 
ed by particular words. 98 
5. A habeas corpus for the wife, be- 
ing carried by her huſband by force 
into the Ment. 22 


Heirs. Vide aominidicatsy 2. 


1. The heir's title by deſcent is pre- 
ferable to that of purchaſe, &c. 23 
2. A feoffment to uſes, the reverſion in 
ſee, to the heirs of the feoffor, his 
heir takes by deſcent; aliter in 
wills and deviſes. ibid. 
Where a reſiduary legatee ſhall not 
bake © by the will, but the heir. 
123, 124 


| 4. Whether a lapſed legacy ſhall go 


to ſuch legatee or the heir. 221, 222 
5. Where one may take a fee-ſimple 
by deviſe, without the word Heirs, 
Ge. 253, 255, 250, 7, &c. 
6. Where iſſue of the body is tanta- 
mount to heirs. Vide Wills and 


Qozds. 


| Þusband and ite. Vide Baron 


and F eme, and Dabeas Coꝛpus 5: 
Jeokails. 


Jeokails. 


1. A Verdi& in the debet and deti- 
net, where it ought to be de- 
tinet only, is aided' by the ſtatute. 
1 Page 350 

2. On a policy of inſurance, the de- 
claration was quod navis & bona 
ſubmerſa fuit, where only the goods 
were inſured, yet held good, and 
the falſe Latin cured by the verdict. 
e 390 
15 Indebitat. Aſſumpfit. | 
An indebitat. aſſumpſit lies on a pro- 
miſſory note, tho debt will not. 373 


Tnditments. Vide Conſpiracy, 
Felony, Murder and Treaſon, 


1. An indictment, if laid in the diſ- 
junctive, is ill for incertainty. 329 

2. The utmoſt certainty is required 
therein, ſo as a conviction. may be 
pleaded 


to other actions, Sc. 58, 

9 296, 329 

3. lodictment for conſpiring to raiſe 
wages, not concluding contra. for- 
mam flatuti, yet held good, for 
conſpiracy is an offence at common 


4. Note, the conſpiraey was laid, in 
. the town of Cambridge, not faying 


ia what county, yet held good, 
| 1 


8. A bare conſpiraey to do a lawful 


act, if to an unlawful end, is in- 
dictable, tho” no act done. 320, 321 
6, Indictments for conſpiracies are 
gever quaſhed. 321. Sce other 
matters of conſpiracy. ibid. 
7. Gf calling over the panel and chal- 

lenges, &c. in indictments of high 
Vide 86 


| 


| 


10 | 


| 


8 


n 


9. Indictment for piracy on a com- 
miſſion, according to the fat. 28 
H. 8. c. 19. Vide Page 74, 75, c. 

10. The defendant being acquitted on 
two indictments of felony, Ec. 
found guilty on a third as a cheat. 

11. On an indictment of treaſon, the 
2 before he pleads, c. is to 
ave his irons taken off. 82 

12. Note the exceptions to Layer's 
indictment, and the anſwers there- 
to. 83, 84, Ce. 

13. An indictment of murder re- 
moved out of Wales, and tried in an 
Engliſb county. 135, 136 

14. Two indicted of murder, one of 
them acquitted, and the other 
found guilty, 164 

15. An indictment for ſtealing the 

goods of a perſon unknown. 248, 

16 


16. On Not guilty pleaded to luck | 
indictment, a property muſt. be 
proved in ſomebody. 248 

17. One tried and found guilty as ac- 
ceſſary to buying and receiving 
ſtolen goods, though the principal 
being afterwards tried, was acquit- 
ted on the fat. 5 Ann. c. 13. 264, 

3 ash 3950 

18. An inditment quaſhed, it bow: 
praſentat' exiſtit que (for quod) 
billa eft vera. | 296 

19. On an indictment and acquittal 
in B. R. no action to be in the 
Marſhalſea, &c. for a malicious 
proſecution. 307, 308 

20. Indictment for ſecreting a woman 

pregnant illegitimo frertu is ill. 336 

21, In an indictment for a reſcue, the 

fi. ja. or ca. ſa.'&e, muſt be ſet 
forth at large, Ro 357 

22. In treaſon the venire facias, not 
to be read, &c. after a verdict. 91 


Inkants. 


F 


3 
4 


Infants. Vide Guardfan, 


: 


f 


1. An infant defendant was admitted 
ad proſequend. per prochein ame, 
yet good. "12 Fare 28 

2. See an infant brought in by habeas 
corpus, and delivered to his guar- 
dian, though objected he would 
take in remainder, &c, 214 


Tnfozmations. Vide Quo Tar⸗ 
rantos, and Gaming. 


1. Information againſt a juſtice of 
peace for ſending one to the houſe 
of correction without cauſe. 45, 46 

2. An information againſt a juſtice of 
peace, for not granting his warrant; 
denied, and the proſecutor ordered 
to pay coſts, 337 

3. An information againſt a burgeſs, 
for not taking the oaths at the time 

of election, not granted. 55 

4. Information for profane curſing 
and ſwearing, and a conviction 
thereon, quaſhed. 58, 59. Po 366 

5. Information againſt a mayor, &c. 
for taxing men who did not live in 

the corporation. 114 

6. Information againſt the county, for 
not repairing a bridge. 119 

7. Information againſt a mayor, for 
bribery and ill practice in electing 
an officer. 186 

8. Information againſt a ſchool boy 

for aſſaulting his maſter. 283 

9. Information againſt overſeers of 


the poor, for removing a ſick per-] 
the coſts not 


ſon. 326 


10. Information for a libel laid in the] 


disjunctive, (ſcripfit ſeu ſcribs cau- 
favit) is ill. | 328 
11. See an information againſt a may- 
or, &c. for beating the informer, 


he TABLE. 


—_ 
— 


over a magiſtrate's head for a whole 
vacation. Page 337 
12, Information in nature of a 9 
warranto againſt a mayor and bai- 
liff, ſuggeſting that no man could 
be mayor or bailiff of the corpora- 
tion of Whitechurch in Hampſhire 
who were non-reſidents. 350, 351 


Inn⸗kecper. 


An inn-keeper may detain a horſe 
for only one night's meat, but can- 
not ſell him. 172 

But if he gives credit to the owner 
for that night, he ſhall not after- 
wards detain the horſe. 173 


Inquiry. Vide TUrits. 


Where a writ of inquiry will or 
will not lie. Vide 108 
2, Where it may be ſet afide for 
ſmallneſs of the damages. 196, 197 
3. In an action for damages, the jury 
(of inquiry) may mitigate them, or 
find part only. ibid. 
4. But in afſumpfit on a note for a 
ſum certain, or in covenant for pay- 
ing a ſum certain, there the jury 
cannot mitigate. ibid. 
5. See a writ of inquiry granted to be 
executed before the Chief Juſtice, 
the action being for 20000 J. 240 

6. Motion to ſet aſide an inquiry, 
becauſe executed before the money 
became due. 349, 350 
7. A rule to ſet aſide the execution of 
a ſecond writ of inquiry, becauſe 
paid, on ſetting afide 
213 


I, 


the firſt, 


Inſimul computaſſent. Vide Ac- 
OY counts. 


moved the laſt day but one of a 
term, but denied a rule to hang 


— 


Juven⸗ 
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Mr 
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Inventozp. 


An inventory may be falſified at the 
- ſuit of a legatee, but not at the ſuit 
of a creditor. Page 168 


Ireland, Vide Erro2 24. 


1. Where the ordinary in Ireland may 
viſit a royal foundation there. 183 

2. Trover lies in B. R. here for a con- 
verſion in Ireland. 322 

3. See the caſe of the King and the 
Archbiſhop of Armagh, on a writ 
of error from Ireland, Tit. Ring. 


Iſſues. 


1. Where the iſſue is immaterial, and 
where the defendant ſhall not take 
advantage of an ill replication. 

858 173, 174 

2. An informal iſſue may be amend- 
ea, but not where there is none, or 
a void iſſue. 376, 377 

3. What are good or ill iſſues, Sc. 346 
0 of the iſſue on ſolvuit ad diem. 

ibid. 

4: Where the iſſue will not end the 
matter, the plaintiff may take ad- 
vantage of it by a demurrer. ibid. 


5. Where ſeveral iſſues are joined, a 
verdict that finds the one and not 
the other, is not good. 3 Vide ibid. 


6. fue of the body. Vide Heir 6. 


Judgments. Vide Erroz, and Ju: 
TY rfsdition 3. 


J. A rule denied for making up a re- | 


cord with an arreſt of judgment on 
a conviction of forgery. 45 
2, In ejectment judgment cannot be 
entred on a confeſſion of the caſual 


ejoctor. 109 
3. A teflatum capias founded on a ca- 
Vo L. VIII. 


— 


—_— 


— 


pias which iſſued before tbe judg- 
ment ſigned, is ill. Page 189, 190 


4. A judgment given the laſt paper 


day, cannot be ſigned till the 94 
die pos, which is out of term. id. 
5. A ſci. fac. againſt the bail jointly, 
but a ſeveral judgment againſt each 
held good, 199 
6. Though a judgment be regularly 
obtained againſt a priſoner, he muſt 
yet be charged in cuſtody within 
two terms after; and if he bc 
charged afterwards, the court will 
diſcharge him with coſts, 227 
7. A judgment ſet aſide, becauſe 
19504 within four days, 2. e. before 
the quarto die poſt. 237 
8. Motion to ſtay proceedings on a 
judgment, for that part of the 
money was paid, but denied, un- 
leſs the defendant brought all that 
was due, Sc. into court. 236 
9. A judgment was given by a judge 
of aſſize, after he came to town; 
but this was by conſent. 240 
10. A judgment by default is not to 
be impeached, where the defendant 
made defence on the writ of in- 
quiry, | 289 
11. See a judgment againſt a director 
of the South-Sea company ſet aſide, 
Sc. by ſat. 7 Geo. 1. c. 1. 5. 291 
12. Motion in arreſt of judgment, be- 
cauſe the jury gave exceſſive da- 
mages, denied. 296 
13. A judgment, when ſigned, ſhall 
relate to the firſt dav of the term 
| precedent. (Jide 189, 190) 310 
14. Where the rejoinder did not an- 
ſwer the replication, the plaintiff 
had judgment, 343 
15. In ejectment for non-payment of 
rent, the plaintiff had judgment, 
but proceedings ſtayed, &c.' 345 
16, Bankruptcy in the principal, ſhall 
not avoid a judgment regularly had 
againſt the bail, 348 
5 G 17, Where 


1 
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17. Where a e! Sc. js in the 
disjunctive, and one part thereof 
falſified, the plaintiff muſt have 
Judgment. Page 349 

18. Where judgment is had againſt 
the marſhal, the profits of the pri- 
ſon ſhall be ſequeſtred, Sc. 350 

19. A judgment ſhall nat be vitiated 


ſor any error in a word of ſurplu- 


Joge. 377 
20. See judgment ſet aſide on pay- 
ment of coſts, giving a new judg- 
ment for ſecurity, and pleading to 
iflue immediately, 28 


tion was againſt one only ; yet after 
verdict, if it appears not on the re- 
cord that the other delivered the 
bond, the judgment ſhall not be 
arreſted. 242 
22. Motion to ſet aſide judgment 
I againſt bail, denied. 130 


Turſes. 


1. Where the jury may ſever the da- 

mages for which the plaintiff has 
78 
2. A ſpecial jury is to be by conſent, 
| 245] 


delared. 


and not to be challenged. 

3. But ſee divers precedents of ſpe- 
| l Juries without ſach conſent, 
247, 248 

4. The high ſheriff may return the 
jury, though the under ſheriff be 
both attorney and bail for the de- 


2 oe... 5 9 


3. And note, in judicial acts by the 


cauſe thereof was not within the 
juriſdiction. Page 77 
2. A judgment of an inferior juriſ- 
diction, ideo conſideratum quod con- 
victus eſt is not good, if not ſaid 
quod fortsfactat. 175 
A prohibition to the grand ſeſſions 
in Wales, for that the defendant 
living in London, was ſerved with 
proceſs of that court, and not ap- 
pearing thereon, his lands there 
were ſequeſtred. 374 


9 Juſtices of Peace. V. Baſtards, &c- 
21, Two are jointly bound, the ac- * 
1. An information againſt a juſtice 


for ſending one to the houſe of cor- 
rection without cauſe. 45, 46 
2, An information moved againſt an- 
other for refuſing to grant a war- 


rant, but denied, and the proſecutor 
ordered to pay coſts. 337 


juſtices, all things ſhall be intended 

regular till the contrary appear ; 

but aliter of miniſterial acts, for 

there all muſt appear to be right. 

378 

See alſo Pooꝛs Settlements, Sel. 
ſtons, Alehoules, &c. 


. Ring's P2erogative, &c. 
N a quare impedit, wry 5 is no 


6 | plea to the King's right. 8 
2, The King cannot exempt in any 


- -fendant. 247| caſe where the ſubject has an in- 
5 If any lawful objection be to the tereſt, e. 19 
ſheriff, a ſpecial jury may be ſtruck 3. The King cannot be deveſted of 
by the maſter without conſent. 248 any of his prerogatives by 75 ge- 
neral words of an act * 


6. Role for a jury without conſent. 


Ie. 229 


„oni 777 


Lurisbißton. | Vide Pꝛohibition. 


1. An infmul c 


ti ſclictionem, held good, though the | 


taſſent infra ju- 


ment. 


4. In other cles (. 6. not of _ 


tive) the King's rights are no more 
_ favoured than thoſe of a ſubject. 
«12045105 


5. Where 
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5. 5, Where an andnary may viſit ay 
college, &c. though of the King's 
foundation. Page 183, 184, &c. 
Nide 367 
6. The Kiog ſeiſed of the advowſon 
of a vicarage, and the biſhop of 
the advowſon of a rectory near it; 
the King's incumbent dying, the 
biſhap united the livings; the King 
eſents another vicar; and on the 
bios refuſing him, brings a 
» quare imp. againſt the biſhop, and 
judgment pro Rege. Vide 5, 6, 7, 8 
7. The King cannot pardon or releaſe | 
any rights of the ſubje& that are 
once veſte 10 
8. Nor will his act of general pardon 
releaſe any duty given to the ſub- 
ject on a penal ſtatute, 104, 105 
9. And it ſeems he cannot pardon 
ing in the hand, &c. upon an 
appeal (and 5 Rep. 50. contra de- 
nied.) 105 
10. See alſo the King's power of re- 
20 or diſpenſing with penalties. 
12 to 19 
11. 2. If the King's charter to the 
college of phyſicians can exempt 
them from the militia ſervice. ibid. 
12. What power the Kiog has to 
grant charters of exemption from 
publick ſervices or penalties of ſta- 
tutes. * 


1 Latitat. Vide Writ. 


Leaſes. 


mence from a day to come, 
* day is excluded. n. 541 


5 he is a diſſeiſor; and if he continue 
1 n poſſeſſion aſter the day, though 


5 


| 


| 


| 


| 7 H ERE.: a leaſe is to com- K* 
2. If the leſſce enter before the day, 4. 


by the leſſor's conſent, he is liable 


21211 vi 


to debt for the rent arrear ; for no | ; 


act of the leſſee ſhall hurt the con- 
tract, Sc. Page 54, 55 
4. rector makes a verbal leaſe of 
his tithes for one year, at ſo much 
per acre, the leſſee lets them to 
the reſpective landholders at 6 4. 
fer acre more: adjudged the leſſee 
is the occupier of the tithes, and 
not the rector. 61, 62 
4. Of powers to make leaſes, &c. re- 
ſerved in Marriage Settlements, 
&c. Vide 249 to 252. and Tit. 
Power. 
5. Two bailiffs are of a corporation, 
if one makes a leaſe to the other, it 
is void. e 
Vide Amerciaments, and 
Quo Warrantos 2. 


Leets. 


Legacies and Legatees. 


1. An inventory may be falſified at 
the ſuit of a legatee, but not at the 
ſuit of a creditor, 108 

2. Where a reſiduary legatee ſhall not 
take by the will, but the heir. 123 

2. 3.1 k lapſed. legacy ſhall go to 
the reſiduary legatee, or to the heir 
at law. 221, 222 


Libels. | 


| 1. An attachment againſt the publiſh- 


er of a libel until he produced the 
. 20483 
2. One outlawed for a ſeditious libel 
may be bailed on his bringing a 
writ of error. 177 
An information for a libel laid diſ- 
junctively, vz. Ser gt fe ſel a if wh 
cauſavit, 1s ill. 328 
For libels in the ſpiritual court, and 


admiralty, Vide Ppohivition. 
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Limitatſon of Acklons. Vide AFfons 
and Sleadings, and page 109, 171 


1. Thirty years poſſeſſion of a cottage 

built on the lord's waſte, without 

licence, is a good title againſt the 

„ „ Page 287 

London Cuſtoins, &c. Vide By. 
Laus and Sheriffs. 


1. The court will not judicially take 
notice of the cuſtoms of London af- 
ter a ſentence in the ſpiritual _ 

2 | — oy 
2, Debt on a by-law for exerciſing a 
trade (i. e. of a muſician) in Lon- 
 —_ -_. | 211 
3. QA. If a by-law of the joiners com- 
_ pany in London be good, and well 
3 returned. . 207, 268, 9 
4. Q. If one free of the merchant. 
tay lors company, but exercifing the 


trade of a joiner, is obliged to be 


alſo free of the joiners company. 
5. How brokers in London came to be 
eſtabliſhed on ſuppreſſing the office 
of garbler of ſpices, 104, 105 
6. All defamatory words ſpoken in 


court, may be tried in London by 
_ the cuſtom there. 115 


Mandamus. . Vide Quo cUarranto 
and Returns. | 


i. A: Maondamus to ſwear a mayor, 
FR een 
2. A mandamus to reſtore divers diſ- 
franchiſed for bribery, &c. 19, 20 


3. Mandamus to the old churchwar- | 
dens, to deliver the pariſh books, 


Sc. denied. 98, 99 
4. Mandamus to the mayor, Sc. of 


| 


. . perſon on a quo warranto., 
13. A mandamus to juſtices of peace 


Curllſe. 99 


unn 


5, On a mandamus (by an archdeacon 
to be reſtored to his ſeat in the 
choir, &c.) a writ of error will not 
lie, 26 | Page 27 

6. By flat. 9 Ann. the proſecutor may 
plead to, or traverſe the facts in the 
return of a mandamus; and the 
other party may take iſſue or de- 
mur. 28, 29 

7. A mandamus to chooſe and ſwear a 
mayor, ſhall be taken reddendo „n- 
gula fingulis, 111 

8. A mandamus was to chooſe and 
{wear a mayor, Cc. but a peremp- 
tory mandamus denied. 12 

9. A mandamus to reſtore Dr. Bentley 
to the degrees, c. he had taken 
in the univerſity. 2 148 

10, Several perſons cannot be joined 

in one mandamus, to be reſtored 

(admitted) Se. 209, 210 

11. On a mandamus to ſwear a church- 
warden, the ſurrogate makes an ill 
return, &c. a peremptory manda- 
mus iſſued. 325 

12. See a mandamus granted after 

judgment of outer againſt the ſame 

235 


to ſign a poor's rate. 335, Vide 344 


14. A mandamus to proceed to the 
London, puniſhable by the ſpiritual |. 


election of a: mayor. 332, 336 
15. To diſtrain for a poor's rate. 10 
16. To appoint overſeers, 39 
17. No mandamus to compel new 

churchwardens to make a rate to 
re- imburſe the old ones. 339 
18. To a mandamus to ſwear a church- 
Warden non fuit electus is no good 
return. e e 325 
18. A mandamus to the chamberlain 
of London, to admit a joiner to the 
freedom of merchant taylors com- 

"any in London; he returns a by- 
law, That whoever exerciſes the 

trade of a joiner, ſhall take his 

8 | N freedom 
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ſteedom in that company, and held 
Well. Page 267, 268 


gartlage, &c. Vide Conſpiracy 3. 
D Q. Evidence. 


I? Of legal marriages, c. Vide Va: 
ſtärds and Baſtardy, | 
2. Of marriage ſettlements, &c. Vide 


. 3. Of power to make leaſes, &c, 
* Treſerved on a marriage ſettlement, 
Ay Lid. Vide Powers. 


Pariners. 


Of mariners wages, on a libel for 
them, a ſpecial contract was ſug- 
"geſted, but a prohibition to the 


admiralty denied. 379 
earthal of B. R. Vide Judgment 
16. Page 350 ö 


N 
1 


41" On an izſimul computaſſet brought 


there, a bare accounting together is 
ſufficient to give a - juriſdiction to 
that court. 77 


2. On an indictment and acquittal in 
B. R. an action was brought in the 
a for a malicious proſecu- 


r 
ion, but on giving in bail above, 
the proceedings were ſtayed. 
1 + FY + if 308 
Militia, 
Whether phyſicians are by their char- 


ter exempted from finding a horſe| 


io ſerve in 


” 
” 


the militia. 12 


* 12 747 þ 
248. 115 


Minomer. Vide 
Modus vecimandi, Vide Tythes. 


T a 
ns 


Abatement, 


i 


249 to 252| 


30, 
| 2. Where there is a conteſt with a 


1 A bil to eſtabliſh a modus, payable| 


ok. VIII. 


on or about ſuch a day, not good 3 
for the day muſt be certain. Page 
375, 376 


Money. Vide Debt and Payment. 


1, Where money, &c, ſhall be 
brought into court, Cc. 

2. In trover and actions for damages, 
no leave for the thing, &c. to be 
brought into court, contra in deti- 
nue. 176 

3. In replevin no ſtay of proceedings 
on bringing in what is due for da- 
—_—— 379 

4. Motion to ſtay proceedings on a 

judgment, for that part of the mo- 
ney was paid, denied, unleſs the 

. remainder (with coſts, &c,) be 
brought into court. 2236 

5. On a disjunctive agreement to find 
lodging, diet, Sc. or pay 100. the 
10 J. was brought into court. 305 

6. Where money is paid in part on a 
bond, though expreſſed as paid for 
principal, it ſhall be applied towards 
the intereſt du. 242 

7. Where money is paid indefinitely, 

the creditor has election to apply it 
to what debt he will. 236 


Pultiplicity of Suits. 


1; Where to avoid multiplicity of 
| ſuits an action will not lie. 52, 352 


corporation, the matter - ſhall be 


tried in an information, to avoid a 


multitude of ſuits. 114 


3. For though a verdict and judgment 


ſhould be againſt a ſingle Peng, it 
would not end the conteſt as to the 


reſt, men See.” 


4. Alſo in a diſpute between à pariſh 


and the county who! ſhall repair a 
bridge, the information ſhall go 
againſt the county; for though that 
_ pariſh is not obliged to repair, an- 

e ; other 


"TA 1B L . 


D 


— a. „ „ — i ths MIL 


2 mY which x may hi thewn 
by the former pariſh. ' Page 120 


Murder. Vide Jnditments. 


See two perſons indicted of murder, 
and one of them acquitted, though 
they were both doing an unlawful 


act. 104, 165 


- 


wt - 


Mulitlan. See By-Law. 
Putual Covenants. See Covenants. 
' Nil debet. Vide Pleas. 


Non compos. 
WII 


AT proof ſhall be loved, 
conpos. 


or not, to make one non 
Non t & Nonlult. 


59, 60 


1. A plaintiff ſuing in forma pauperis | 1 
is not to pay coſts on a nonſuit. 344 
2. The declaration was with four 


1 


"Of them, and plaintiff joined, and 
had judgment, and then enters a 


Without a mſericordia, and in error 
held not neceſſary. 1975 


Notes promiffoy. 


10 an action on a 
Legat the drawer, the plaintiff] 
need not allege notice to the defen- | 
dant of the indorſement. 43 
0 2. In an action on 3 4 Hm. c. 9. 
"I ag ainſt the indorfor of a promiſſory 
dF « bg fecit notam implies he tigned 


7 3- The itidotſte ſued the drawer upon 
5 a note, by which he promiſed to 
old ann with T. S. or r his W for 


counts, defendant demurred to one 


4. Debt will not lie on a 


non prof. as to the other three, but 


K 


| 


Ss | 


promiffory note 


| 


255 of Junices. 
307 1, 


50 J. — received; and held Nod 
upon the fard ſtatute. Page 362 


romiſſory 
note; but an indeb. Amp. will. 


5. See the conſtruction of the t 


ſtatutes of promiſſory notes, and in- 
land bills. ibid. 


Notice, &c. 


1. Notice muſt be given to the drawer 
of a promiſſory note not being paid 
by the indorſee. 43 

2. Notice muſt be given on a ſcire 
feri inquiry, of its being iſſued, &c, 

66 

3. A writ of error ſued and allowed 
before execution ſerved is good, 
though the defendant has no notice 


of it, '373 
s MY HERE a negative oath 
ſhall be preferred to an 
affirmative, 81 


2. Of taking the oaths, &c. by virtue 
of the Hat. 1 Geo. 1. c. I. 45 
Vide Bonds. 


Dffices and Officers. Vide Quo 
8 _ Worranto. | 


Obligattons. 


» 


JC) } 


1. Ses dneerg 80 of tenteval From 
offices in corporations before con- 
viction. o 3 101, 102 

2. None (in corporations, Se.) who 
has been in office one Yours al be 
* Choſen into it de HEAT, © 133 


vide bers 
E and Seflions. 


Ordinary. Vide King's Preroga- 


1 


{ 


tive 5 and 6. 


7 
3} 


| 2 hy 4 


| Dyſtnals Vide Philazers. 
" Overſeers. Vide Poo. . | 
Outlawzy. 


. See an outlawry for high treaſon 9. 


reverſed for error. Page 26 
2. One outlawed for a ſeditious li- 
bel bailed on bringing a writ of er- 
ror, 177 


1 2 8 
_* Papiſts, Vide Recuſants. 
Paorbons. Vide King, &c 


Portes. Vide Baſtards and Pa⸗ 
00% riſh Settlements, 


HE ſtat. for relief of the poor 
extends to mph pla- 


131 39 


Vat Settlements. vide Ba. 
| ftards, Seftions, &c. - 


10 
ged perſonally or nominally, but 
only as occupier of the tenement, 
makes a ſettlement. 38 
2. A ſervant living with a viſitor gains 
a ſettlement. þ 50, 51. 
3. An apprentice having ſerved two 
years in one pariſh, was turned over 
to a, maſter in another pariſh where 
he ſerved out his time; he ſhall be 
wy £5: ſettled in the laſt pariſh. 168, 169; 
0. Bring bound an apprentice and fer- 
uving will not make a ſettlement 
J without inhabiting. _ 285 
2 A ſervant is to be ſettled where he 
7% 11 $6Fycs, | and not where is hired. 
60, 61. Vide 5o, 51 
6. Lawful children are to be ſettled 


* 


| 
1. Payment of taxes, though not char- 


| I 


| 


| " 


* 


where the parents were ſettled 169, | 


but baſtards where born. 170 


. 


f 


3 


A ſerrate may 7 be ſettled where the 
' maſter had no ſettlement, Page go, 
51, 170 
3, An apprentice hired as a ſervant 
after his mafter broke, makes no 
ſettlement, unleſs the indenture be 
diſcharged, &c. 235 
Where the huſband may gain a 
ſettlement by marriage with his 
wife. 287 
10. The ſettlement of a poor man 
is where he dwells, . and not where 
he works, 308 
11, Yet his ſettlement is where he 
ſerves, and has board-wages, and 
not where he lodges, Cc. 369 
12. See an indictment for a conſpi- 
racy in giving a man money to 
marry an old diſabled woman, in 
order to charge the pariſh. 320 
13. Note, forty days ſervice under an 
"indenture, gains a ſettlement. 235 
Vide 50, 51, and 61 
14. See an information againſt the 
overſeets and juſtices, for removing 
a ſick perſon. 326 
15. See orders of removal quaſhed, 
becauſe the county was only in the 
margin, or of what age the chil- 
dren were. 309, 337 
16, No complaint to the juſtices, un- 
leſs made by the churchwardens 
and overſeers, can juſtify an order 
of removal. 64 
17. Birth gains a ſettlement in no 
caſe (except baſtardy) but where 
the ſettlement of the father or mo- 
ther is unknown; and then it gains 
it only till the legal ſettlement is 
known. 7 120 
18. Though a wife has a legal ſettle. 
ment before marriage, yet it is loſt 
1005 the marriage. "IPO 
And on the huſband's death, ſhe 
Ziad her children are to be N 
e he was at jeigjed, 170 


2 20, Hiring 
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20. a0. He a ſervant in Ja Sastre to be paid at e times, an ac- 
chial place is a good cauſe within] tion lies for. the whole on à fallure 


—— 


the ſtatute to make a ſettlement in] at any one time. Page 56, 57 
that town or pariſh where the ma- 2. Money was 7paid on 4 boßd as 
ſter lives. | Page 50, 51 principal, yet taken to be in di- 
21. The maſter has lands in two pa- charge of intereſt. 242 


viſhes, lives in one, but keeps ſer- 3. Debt on a bond of 35 years ſtand- 
vants in the other; they are ſettled ing, on ſolvit ad diem pleaded, 
in the patiſn where they ſerve, and payment ſhall be preſumed. 278 
not where the maſter lives, 614. 2, If an indorſement of intereſt 
22. An order for removing poor chil- | paid be evidence of ſuch payment. 


dren quaſhed, not ſaying of what 279, 280 
ages they were. 337 5. Where payment before the day, is 
23. An order confirmed on appeal payment at the day. =” . 

makes a good ſettlement in the 6. See an ejectment for non-payment 

- pariſh appealing againſt all others. of tent, and judgment chereon; 

200, 204 | but the execution * Ihbid. 
24. And the order of ſeſſions is pe- 2 hy, 
. remptory, unleſs a cauſe for rever- Peers. 
* ſing it appear therein. 61 
25. If the order of the juſtices, or Motion for a peer to wave his privi- 
that of the ſeſſions, be Affirmed 3 in| lege, Tec. Vide 20, 21 

B. R. it concludes only the con- | | 

-rending pariſhes. : \.- $o|Perjury, Vide Affivavits 2. and 
26. An attachment will go avaint Us page 179. 1 
pariſh officers for a contrivance to e ee 

e a. povr man and his family. 27 Philazers. 

41 200 


A5 ſee indictments for conſpira- Aſter two terms they will not 
cies to ſettle poor % fraudu- | make out an original without ap- 
ſean Ge. 320, 32 1, Ge. | ras to t court of 79 


285 
Parlament Paivilege, | 


 Phytelans 
How to proceed againſt perſons baving | 
Fee of parliament. 228. Vide 1. "I the expoſition of their charters, 
3 an 20, 21 Sc. 12 to 19 
| eee 2. Whether the phyBctztis' are ex- 
- Paupers: | if".  +cuſed from finding a horſe to ſer ve 
ade e in the militias. 75 12 
A per ke not pay colts alien OUS 9 
nonſuit, though an eſtate fall to Piracy. | - Vide eee 8, 9. 


kim afterwards, e Page 76. 
1 orig. 8 3 15 4 . | \ 2. * 445" 70 
| "-/ Papment, 6 8 Boney. PO Ft, . 1 
4. Where u fam of ae is es # is SNPS ee Pleas, | 
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The TABLE. 


plead 6c. "Vide Abatement, Eſtop⸗ 
pel, Iſſues and Mandamus. 


1. Where a plea need not Wen 
pruut patet per recordum. Page 30 
2, See recuſancy pleaded in diſability 
af the plaintiff. 43, 44, 45 
35 Tender, how to be pleaded, and 
"when to be made. 69, 70, 71, 218, 
219, 292 

Where nil debet may be a good 
wn tu and where it cannot. 106, 323 
. The ſtatute of limitations pleaded 
+109. to an aſſignee of commiſſion 
of bankruptcy. 171 
6. Where the defendant may plead 
the general iſſue, and give the ſpe- 
cial matter in evidence. 120 
"7, Nan aſſumpſit is a good plea to an 
action brought againſt a common 
riere, - 478 
here the plea i is in the affirma- 
tive, the proof lies on the defen- 
. -dant, + - 180 | 
H. Plea of affets die impetrationis bre- 
Aus original when the proceedings 
Were by bill, is 11% 1. 
40, Where a defendant ought to 

_ - plead in chief, &c. 289 
11. Cuſtoms, c. how to be pleaded. 
296, 297, 298, 300 

22. Nil debet is no good plea to an 
Action of debt on à penalty (or 
- Specialty). 323, 382 
a 3. A 4 not een the declara- 


8. 
2 


©. ©# © 4 


judgment... | 343 
pleading, 8; to a bond for | 


25. e 
Vide 57 


money won at play. 
26. In a quare impedit. 
good plea to bind the King's right. 8 


2 wer uncore priſt is a good 
ky e . is 


plea 
ads.” £731 
Vor. VIII. 


| 


plenarty is no | 


——c _—— 


18. Collateral n matter pleaded i to a de- 
_ <laration where the demand is ill 
ſet forth, may make it good. Page 

356. Vide 70, 71 

19. Where the condition is in the 
disjunctive, the defendant May plead 
performance of either part, and if 
one part be falfified in des, the 
plaintiff muſt have judgment. 349 

20. Where a time and place of doing 
is made certain by the agreement, 
he who pleads a tender muſt alſo 
plead a refuſal by the other; and if 
he be not preſent, that muſt be 
ſhewn, 106 

21, Plea in bar that he gave a note of 
20 J. in full ſatisfaction of the debt, 
and on demurrer held ill; for a 
note ſo given is no diſcharge. of a 
debt or duty. 290 

22. After Not guilty p leaded, the de- 
fendant cannot juſtly or c plea ſpe- 

. <ially. ; 395 

23. Where nil debet is a good 
not. . Wage 106, 223%. 49 

24. Treſpaſs for entring his land, ta- 
king his hops, .and 1 his 

poles; defendant juſtifies that the 
ground was his 1 and that be 

took the poles damage feaſant; 
and on demurrer adjudged ſor the 
| plaintiff; for the defendant cannot 
juſtiſy Keen a thing diſtrained. 
330 

2 5. Where the juſtification is good, 
the traverſe is immaterial. 31 

26. Where payment, before the day 
may be {egos as paid at the day, 

3245, 346 

27. An executor denied time to plead, 

unleſs he would enter into a rule 


not to er any en, &c. 


eum 13,6 30. 
28. After in nulle errat' N it is 


never allowed to amend general er- 


rors. 304 


Lf 


| 


29. Sunday is not reckoned one of 


21 
30. The 


the four days time to plead. 
51 
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| 20. Ne e nds. 


"Ihe AUB L. E. 


30. ä and bail cannot |. 
join in d ple. © Page 289 


31. Double pleas denied. 182 1 
ved. | Page 249, 381 


Polity ot Inturante. 
n allen on a policy of inſurance 
for a ſhip loſt by barratry or fraud 


vol the maſter. 230 
Pooꝛs Rates, '&c. 


44. A mandamus to a juſtice of peace 
8 I to diſtrain for a poors tax © . e. for 
a quarter). 7 


175 The poors tax ought not to be 
made for a year, but only from | 
5 Auagter to quarter. ibid. 


083. The ſtatute for relief of the poor 


+; Extends;to extraparochial places. 39 
ph The, leſſee of tithes, and not the 


oe rector, is chargeable to the poors 
Doitstax . 1 . | 61, 62 
206 Covenant to pay taxes on the lands, 
has Ra rear and * are not 


6— — 


"adjudged a void leaſe; for his/power 
was only to let lands then dermiſed, 
and on which ſome rent was reſer- 


P᷑erogative. Vide ang. 
Palncipal and Intereſt, See Toney, 


? {6 prong Vide Eſcape and Ere⸗ 


tution. 


1. In * Ce. their” 1088 to be 
ſtruck off before they Plæad to the 
indictment,” cc. 82, 91 

2. A rule be their friends and rela. 
tions to come to viſit them, © $6 


|-Pzlvilege, Vide . e 
Pꝛochein Amie. Vide alten 
. fn i} 2 ' 


Profaneneſs, Kc. v ide Conviglons 
8. and Inkoꝛmations 4. 


| 3* 
See mardamus's .to juſtices to ſign | 
aneh 


8 335» 344 
e WY wilt not lie o the 


ne overicers. to make a rate to re- 

>: imburſe the old ones. 3239 
ad An oyerſeer is not bound to la 
out money till it is raiſed; but if he 
does, he may make a new rate, add 

-<xcimburſe himſelf out of it it. 33900 


on Settlements. | "Vide Parſo 
8 Settlements. ra” | 


Powers, "Vide rates. + 


: 
: 

$3; fs ff 
117 5 5 ' 
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A power -was by marriage ſettlement 
for tenant, for life, fo leaſe all, or 


, \Probibieion = and Conſultation | 
1. In. error oh a libel- for 2 Hidhibi- 


© plea. Dot" 069: 919% x, 2 
7 5 red Seb RY not only 
> fets'afide the prohibition, bur gives 
«the plaintiff in the ſpiritual court 


leave to there en his libel. 3 
* alledg — in the declaration, 
124, at the piai OP: in te pit itual 


court . hg -proceeded there contra 
forma tons," is bi ba ſup- 
poſed oon): and ſuggeſted only 


as a ground for a Prohibition. 3 
4. And the Hüding ur not finding of 


Wo. part 'of . the lands .at ſucb rents, 


. is alte ogether imma- 
112 103 oHhid. 


„or More, ft rben let at. He lea terer 
8 gu :the manſion-houſe, (whieh tad Wand if che: phintif here weill have 


Ki never let), reſerving: no rent, an 
24 is 


any advantage of the defendant's 
Pto- 


SW 


i oqurt, for OY ſpoken. in, enden, 
700g aul 72 llt #13! 110 . ” 338] 
44. Frohibition 


The TT 


ABLE 


* 


mprogerding there after a prohi-, 5 


bene, this being matter of evi- 
dene ſhould be proved at the trial, 


2 2 and damages then inſiſted on for ſo | 


doing. Page 3 
6. Aprohibition to the ſpiritual court, 
the defendant having given a bond 


ante deliver a will which he had got | 


— 


out of that court. 327 
7 08: motion for a prohibition, the 
court will not take judicial notice 

of a, cuſtom in London after ſen- 
cee 176 
8. Nos prohibition to the Admiralty 
court after ſentence, but for cauſe 
i apparent on the record. 194 
9. A prohibition to the ſpiritual court 
on a ſuit there for ſeats in a church. 

Bas Inst 338 
10. On a prohibition it is «queried | 
who is the viſitor of aniverſity col- | 

7 in Oxon. 367 
41. a libel in the admiralty for 


ail 1 pefiners wages, a ſpecial contract 


was ſuggeſted, but a prohibition 


was· denied. 379 


1 a, prohibition, to the grand 
Tin | 


s in Wales, for that the de- 
Re Hol living in Landan, was ſer- 


ed with proceſs out of that court, | 


5 ad not appearing thereon, 11 lands 
were ſequeſtred. 


3 eee to he irikual, 


nokta sed 345 g 20130 


\- Pyoraiſſozy Notes. Vide Gute 


e de ts n . 
ö, NV at Vide. Evidence ad, Wits 


ide boſtsgg cs! hi neſſes, 


4008; tar (3-8 10? h ago & 4 7 


ani teen 2 


One committet to: the Fleet for eln 


37446 


15 Imiban 10 Ppotettions. n 5 r 


| Purchate &c. Vide Deviſe and 
| Oeltcent. 


Quare Impedit. 


Lenarty is no good les therein, 
to bar the King's _ Page 8 


Quo Wa :rrants' s. V. Eurroughs 3. 
1. A quo warranto information for 
uſurping the office of mayor of 

Leftwithyel, 132 
2, Another againſt the ſteward of a 
leet for impanelling a Jury not duly 
ſummoned. 3 
3. A rule againſt divers claiming to be 
capital burgeſſes, and another to be 
recorder of Brecknock. 165, 166 
4. See a rule, &c. againſt the mayor 
and common council of | Bedford. 
34. 35, 30 36 

5. On. that information it was _ 

if the verdict could be ſet aſide for 
miſbehaviour of a juryman, and 
all the, Judges of England divided, 
© "201, 3, Oe. 
6. See two rules zgainſt two perſons 
claiming to be mayors, and others 
|. to be capital burgeſſes of Penryn. 
e 
7. An information againſt Pindar for 
uſurping the office of mayor of 
Pe- 234 
(Cracker) found 
ih office of 


il years, Cc. 
285, 6 


* and 


Del... 

8. The Wendt 
.. gpilty of uſurping 
mayor of Tregony | cyera 
fined 4880. 


*» + + 


| Kecogiizance. 
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85 a rule. denied to Wale up a 
record with, an arreſt of judg- 
| ment 


— — — . 
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ment in order to ſupport a bill in 3. A ſci. fa. againſt the os i 1n 

4 Chancery againſt the proſecutor. replevin, is in nature of a declara- 

Page 4 5 tion, and amendable. Page 313, 

2. See an attachment againſt an aſſo- ä 314 
ciate for atnending a record after | | 7% th 

motion in 1 arreſt For the ſame 220 Reſcous. Vide Indickments. 

N 22 | 
* LO - $3501 1. In reſcous, &c. an attachment is 
Recucants. not to be granted till return of the 

writ. 110, 342 


_ pleading recuſancy in diſability, 2. An attachment againft divers, for 


and of recuſants taking the oaths.| reſcuing one taken on an eſcape 


43, 44, 45, 381] warrant, 241 
3. In an indictment for a reſcue, the 
Regiſter, | whole proceedings, viz. the þ, fa. 
I | Sc. are to be ſet forth at large. 357 
What is a ada regiſtring of a South- 

Sea contract within "Flat. 7 Geo. 1. Reſiduary Legatee. Vide Dcevile. 


| l _ Gor 22 | 173, 174 


| 4. Returns, Vide Refcous 1. and 
Rematnders contingent, -&c. .* * 'Sherls. 

Of croſs remainders. Vide 254| 1. Return to a mandamus ſetting forth 
by Where deviſees ſhall take an eftate| articles for a removal ad effetum 

for life, with contingent Temain-| Fequen' is ill. 102 

ders, S. 253 2. The return to a mandamus may be 
3. An executory deviſe to two on the] demurred to, or traverſed by 9 Arn. 
 - contingency of a third perſon's] C. 20, 1 113 

dying in the life of thoſe two (with- 3. The return io the ales for 
out iſſue). 3340, 347 reſtoring Dr. Bentley to his degrees, 

See and note the reſolution of the Go. II 


court in the caſe of contingent re- 4. Eight days to be between the teſte 
mainders on a deviſe. 382, 353, Ge. aud return of each Sci. fa. againſt 

hog 28 n Vide 31 
Rents. Vide Ejriment _ "$M 5 A capras againſt the principal, and 
ei. fa. againſt bail, held irregular, 


Replication - .and Rejolnder. vide becauſe only four days between the 


Piel a... .'teſte and return. AI bid. 
6. The return of a ct. a. againſt 
Replevins.  _ | © bail muſt be on a day certain, if the 


proceedings againſt the princi al be 
1. See * replevied, 9 di-“ by bill, for 4 it is an origina ſuit, 
ſtrained on a conviction of Keeping) e. ne 188 


dogs, nets, Ec. not qualified, 208, 
| 209| 7. The hive died before. the fe. 


In replevin no ſtay of proceedings Wd the writ, proceedings againſt 
* bangin in what is due for da- dme bail ſet aide, . 1 


mages. 379 3 Rights. 


— 
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+. Rights. Vide King 6 

1. Where two rights meet, the beſt] 

is to be preferred. Page 23 

2. A copyholder, before admiſſion, 
has neither jus in re, nor jus ad 
rem, (i. e. neither a right of poſ- 
ſeffion, nor a right of propriety). 

35% 

333 


Sclre Faclas. Vide Bail 2, 7, 12, 
13, 16, Ge. and Capias 4. 


3. Of rights and remedies. 5 


Sci. fa. will not lie for coſts 
without ſhewing that the 
judgment was affirmed in Cam. 
Scac. 73 
2, A ſci, fa. for coſts. muſt always go 
into that county where execution on 
the original judgment ſhould be 
made ; but debt on ſuch judgment, 
or on a recognizance, may be laid 
in any county. ibid. 
4. A ei. fa. againſt the bail of Jobn|. 
When his name was Thomas. 113 
4. An execution ſued out before the 
ſceſtator's death, may be executed af- 
ter without a ſci. fa. 225 
5. A /ct. fa. againſt the pledges in 
_ replevin is in nature of a declara- 
tion, and amendable. 313, 314 


6, A ſci. fa. may be againſt the bail 
Jointly, and yet a ſeveral execution 


AM 
1. 


againſt each of them. 199 
7. The principal and bail cannot join 
in a ka to the ſci. fa. 289, 290 


8. Tenant for life, remainder to his 
iſſue in tail, acknowledged a ſtatute 
and died, a ſci. fa. ed on the 
ſtatute againſt the iſſue in tail, and 


feturned ſcire feci, if the iſſue does 


not come in at the day, he may be 
Charged with the execution, and 
can no way avoid or ſet it aſide. 113 
* s againſt the bail ſtayed, 
| becauſe only, four days between the 

| Wore VIII. 


teſte and return of the ſci, — 7 
brought by the executor againſt the 
principal. Page 305 
10, There muſt be fifteen days inclu- 
ſive between the teſte of the firſt. 
and return of the ſecond ſci. fa. 
againſt bail ; and the firſt muſt be 
duly returned before the ſecond is 
ſued out (and it. ought to be four 
days in the office). 227, 228 
Moved to ſet aſide proceedings 
on a ſci. fa. in which were many 
raſures and interlineations, but de- 
nied, 24.3 
12, But if any material alteration be 
made therein by the clerk, Cc. af- 
ter it is ſealed, this is a miſdemea- 
nor, and puniſhable. 243 
13. A ſci. fa. directed to the ſheriff 
of Middleſex, will not lie on a re- 
cognizance taken at a judge's 
chamber in London; but if it be 
enrolled at Weſiminſter, the party 
has election. 290 
14. Notice muſt be given upon a 


ferire ſieri inquiry. 3 66 
Scire Fleri Jnquiry. 


Notice muſt be given of executing a 
ire fiert inquiry, 306 


Servants. Vide App2entices, and 
Pariſh Settlements, and Juſtices. 


Seſſions. Ozders, &c. Vide Kle⸗ 
houſes, Appzentices, Baſtards, 
Juſtlces, JPariſh Dettlements, &c. 


II 


I, The ſeſſions have no juriſdiction 
to indict for forgery (by the com- 
mon law). : 
2. They have no juriſdiction in per- 

jury by the common law, but have 

by ſtatute. ibid. 
3. They have juriſdiction 4 . 


Hopibes, ry 
5 K 4. A 


321 
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. 4. A ſeſſions der againſt libs ale, 
Sc. 


was only in the margin, and not in 
the body of. the order. 
5. The fat. 5 & 6 E. 6. c. 25. has 
not given the ſeſſions (nor two 
juſtices) power to put down ale- 
houſes at diſcretion. 1bid. 


6. An order for removing poor chil- 


dren quaſhed, &c. becauſe their 


ages were not ſhewn. 


Sheriffs of London, &c. 
1. If proceſs be directed to the ſhe- 


riffs of London, and one of them 


dies, the proceſs is gone, for both 
make but one ſheriff. 304 
See a ſheriff ordered to return his 
- - writ (aliter an attachment, not- 
withſtanding an injunRion). 315 
3. An attachment cannot ifſue for a 
| - "reſcue till the ſheriff has returned 
his writ. - , 110, 342 
4: Where the ſheriff is indifferent, a 

- writ is never directed to the coron- 

ers. 


thy The- high ſheriff returns the jury 


though his under-ſheriff was both | 


2 and bail for the defendant. 
247 

6. If any law ful objection be (by affi- 
davit) made to the ſheriff, a Law 
jury may be ſtruck by the maſter, | 
otherwiſe the court will not ſlip. the 
ſheriff without conſent of parties. 


Slander, 


1. For ſaying G. B. is the man who| 
Killed ny husband, action lies. 24 
2. So M. 7 1 Sheep of bis, innuendo | 
©» tbe defe 
Aiole by 


. be a hundred. 


quaſhed, becauſe the county ö 
Page zog 5. So he has the Pretender's' picture in 


337 


193 


ZIP | 


endant's, and it is not the firſt 
- 3& | 


3. So be is à raſcal, villain, har, Sc. 


ſpoken of a juſtice of peace, are | 1, 
270 


.aQionable. 


4. ' Bo an action lies for repreſenting a 
tavern to be a bawdy-houſe, Page 
215 


his room, and I ſaw him drink his 
heath, &c. „ 283 
6. But not for ſaying JI never came 
home and pon d my wife, becauſe 
meerly negative. 290 


Smuglers. 


A notorious ſmogler diſcharged on a 
habeas corpus, becauſe not tried 
within two terms after the indict- 


ment found. 4, 5 
Scouth⸗Sea Stork, &c. 


1. A. having purchsſed ſtock for 
750 J. entruſts B. her broker with 
the orders and minutes, B. gets an- 
other to perſonate A. and fells the 
ſtock to C. for 9941. and having 
transferred it leaves the kingdom. 
A. hearing of the fraud, forbids C. 
to part with the ſtock, but C. not- 

wWithſtanding ſells it to D. for 1090ʃ. 
and D. ſells it to E. for 1 100 J. 4. 
brings trover againſt C. and reco- 

vers 750 J. damages 

2. Stock muſt be transferred, or ten- 
dtred to be transferred, before the 

other party is obliged to part with 
his money. 42 

3. Tenders, transfers of ſtock, c. 

when and how to be made, and 

how to be pleaded, Cc. 609, 70, 
| 71; 218, 292, 381, Ge. 


| 4: See a judgment againſt a South- 


Sea director ſet aſide. 291 
5. See further of . South-Sea contracts, 


Ge. 173, 21S 232, &c. 
Stamp-Duries, Ke. 


On a convidtion of forging the 
ſtamps, a rule denied for making 
+ up 


The TABLE, 


— r 


up the * with an gore” of 
judgment Page 45 
2. Motion to ſet aſide two verdicts, 
becauſe. the diſtringass were not 
ſtamped, &c: but denied becauſe 
they were ſtamped before the po- 
ea was brought in, „ 
3. See an expoſition of the act 5 & 
6 N. z. c. 21. that writings are not 
to be evidence till ſtamped. 365 


Statutes. 
General rules for expounding ſtatutes. 


1, Statutes are be expounded by (the 
rules and reaſons of) the common 
law. 8 

2. The King cannot be deveſted of 

. any of his prerogatives by the ge- 
neral words of a ſtatute. Vide 6, 8 

3. Though the words of an act are 
generaf, yet to avoid an apparent 
injury, they ſhall be ſpecially con- 
5 0 7 
4. And the general words of a ſtatute 

may be qualified or reſtrained by 
ſubſequent clauſes or ſentences. 8 

5. The habeas corpus act being ſuſ- 
k os e the court declared they 
ad no diſcretionary power to bail, 
Sc. 96, 97 
6. Where a ſlatute directs a convidtion 
110 to be on oath, a confeſſion of the 


offence is ſufficient. 03, 179 


Particular Statutes explained. 


Stat, Merton, cap. 1 . Of dower. 25 
Stat. Gloucefter, c. 1. Damages. 25, 315 
Stat. 34 E. 1. c. 1. De terris menſu- 


randis. 3 270, 7 
ba 5 R. 2. c. 2. Forcible entry. 65 
Stat. 1 . 5. c. 5. Addition. 52 


Stat. 3 H. 7. c. 10. Coſts, Sc. 314 
Stat. 23 H. 8. c. 15. Paupers. 344 
ie g 8. c. a1. Faculty. 364 


Y 


| 


Stat. 26 H. 8. c. 6. Wales. Page 126 


Stat. 28 17.8, c. 15. Piracy. 74 
Stat. 34 & 35 H. 8. c. 26. Wales. 136 
Stat. 5 & 6 E. 6. c. 25. Alehouſes. 309 
Stat. 5 Eliz. c. 9. Perjury. 179 
Stat. 18 Eliz, c. 3. Baſtardy. 4 


Stat. 43. Eli. c. 2. Poor. 39, 344, 345 
Stat. 3 Zac. 1. c. 8. Bail in etror. 79, 


237 
Stat. 21 Jac. I. c. 19. Bankrupts. 49 
Stat. 16 & 17 Car. 2. c. 8. Jeofailes. 


| 198, 356 
[Stat. 22 & 23 Car. 2. c. 9. Of full 
coſts. 371 
Stat. 6@ 7 V. z. c. 1i. Profane Cur- 
ling, Cc. 58, 366 
Stat. 8 & 9 V. 3. c. 11. Vexatious 
ſuits. 11 5 


0 


c. 17. Eſcapes by marſhal. 3 50 
Stat. 9 & 10 W. 3. c. 17. Bills of ex- 

— | 373 
26 Semp-othte 365 
Stat. 0 118 c. 23. Felony. 165 
Stat. 3 C 4 Ann. c. 9. Promiſſory 


notes. 362, 373 
Stat. 4 Ann. c. 16. Amendment of 
the law. 356 
Stat. 4 & 5 A. c. 16. Amendment of 
the law. 77, 198, 285, 303 
Stat. 5 A. c. 14. Preſerving the game. 
+3073 03 

c. 31, Felony. 264 

Stat. 6 Ann. c. 16. Brokers. 103 
Stat. 8 Ann. c. 9. Duty on candles. 
319 320 

Stat. 9 Ann, . 14. Againſt gaming. 
37. 187 


c. 20. Quo Warranto, &c. 28, 


113, 128, 133, 203, 351, Cc. 
Stat. 1 Geo. 1. c. 13. Popiſh recuſants. 


44, 45 
c. 48. For preſerving 2 7 


Stat. 3 Geo. 1. c. 15. Sheriffs: - 187 


Stat. 5 C. 1. c. 24. 
Stat. 6G. 1. c. 22, 8 Bankrupts, 345 


2 
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Juſtices. | 
| 


1. Where a ſummons muſt be ſet 
forth in the order of juſtices, Cc. 
See 3, 4, zog, &c. 


2. If the defendant be not ſummoned 


it is a misbehaviour in the juſtices, 
. for which an information lies. 378 
3. An order of baſtardy quaſhed for 
not ſetting forth that the putative 


father was ſummoned. 4 
4. Order good, though no ſummons 
ſet forth in it. 377 

Sunday, 


Though Sunday is included in notices 
for trials, &c, yet it is not included 1 * 


in the four days rules to plead, &c. 
(Salk, 024. contra). 21, 22 


Surpfulage. 0 


1. 4 inſenſible word if ſurpluſage, 


hall not ite an indletment, &c. | 


327| 
2. And E934 the error is in a word 


of anne it ſhall not vitiate a Ii 
Judgment, e 


a 


vr 
- 


f ä — = WH 
Sm. EY 1. c. 13. Jona La“ of | 
_ taylors. Page 10, 11 Caxes. 
6. Is 5. South-Sea ditecors:: | | EA 
291 ATES to church and poor are 
. 29. Pardon. 103 not to be eſteemed taxes on lands. 
Stat. 7 G. 1. . 2. c. 1. Regiſtring | Page 314 
contracts. 173, 232 
Stat. 8 G. 1. c. 19. Preſerving the Tender. Vide Pleas, South-Sea 
game. 238 Stock 2 and 3. 
Stat. 9 G. 1. c. 1. Suſpending habeas 
cor pus. 96] 
See alſo Stamp-Duties, 
Summons. See Alehouſes and 


ö 


\ 


I, Tender, how to be made or plead- 
ed. Vide 69, 70, 71, 218, 219, 
292 

2. Where a time and place is agreed 
on by the parties, and they both 
meet, he who pleads a tender muſt 
alſo ſhew that the other refuſed, 
Fc. but if one of them is not there, 
that muſt be ſet forth by the other, 
and that he was there & 22 106. 
\ Vide 70, 71, 219, 292 


Trades. 


Muſick is no trade, but a ſcience. 
A * Debt) 211 


Traverſe, See Pleas. 


| The proſecutor may te Bw (demur) 


to, or traverſe the s in the re- 
turn of a mandamus. 28 
Treaſon, vide Indläments and 


. Dutlawzy. 


if + 
eZ } N 
1 7 


1 1. One attainted thereof, and execu- 


ted in Middleſex, though the facts 
laid in Efex, 5 
2. An intention to levy war is an 
overt act to kill the King. 92 
Vide Challenges, &c, 86 


T reſpaſs, 


| 115 See an action of treſpaſs laid with a 
\ 2. 218 


| converſion. 


» 


The TABLE. 


'4; In treſpaſs quare clauſum fregit, 


but where it is laid in the declara- 


57. Treſpaſs againſt two, for taking 


judgment, for it does not appear he 
had any cauſe of action. 


no leave to bring the thing taken 


2. Where the original act was a 
wrong in itſelf, there treſpaſs vi & 
| armis lies, 


gence of a lawful act, it muſt be 
treſpaſs on the caſe, 272 


and all local actions, the plaintiff 
cannot prove a treſpaſs any where 


tion, nor lay it any where but 
where done. . 322 
5. Treſpaſs for entring the houſe of 
A. and taking the goods of B. ad 
danmnum ipſorum; after a verdict and 
entire damages, the judgment was 
arreſted. 370. Vide 165 
6. Treſpaſs on the caſe for deſtroying 
the plaintiff's common in ſix acres, 


a juſtification in three acres only, is 


ill. 120, 121 
cattle and converting them; one 
ſuffers judgment by default, the 
other juſtifies by diſtreſs for rent 
due to him who fuffered judgment; 
and to the converſion pleaded the 
plaintiff's licence to ſell; which is 
found for him: the plaintiff now 
cannot have any benefit of the 


* 
Trover, &e. Vide Treſpaſs. 


1. In trover and actions for damages 


into court. 8 176 
2. An action of trover lies here for a 
converſion in Ireland. 322 
3. For the plaintiff may lay the con- 

verſion here, and prove it was done 


in Feland; but this is otherwiſe in 


local actions. 322 
4: In trover the converſion is the point 


| Page 275 | 
3. But where an injury is in conſe- 


2 


5. See trover for South Sea Stock 
transferred to the defendant by one 
who perſonated the plaintiff, Page g - 

6. In trover for a horſe, if the inn- 
keeper ſeize for ſeveral nights, it is 
evidence of converſion, 172, 173 

7. Though he may detain a horſe for 
one night's meat, yet he cannot ſel] 
it and pay himſelf ; if he does it is a 
converſion, 173 

8. In trover for a ring, moved to 
bring it into court, denied; but 
leave was to amend the declaration, 


170, 177 
Trial. Vide Sunday. 


I. A new trial is never granted in 
another term after ſigning the judg- 
ment. 204, 265 
2, Motion for a new trial, becauſe 
the jury found a general verdict by 
the judge's direction, and that he 
refuſed to ſign a bill of exceptions, 
but denied, becauſe not made be- 
fore the judgment ſigned ; alter 
would have granted it. 220 
3. On an indictment for ſmugling, 
Sc. the trial is to be within two 
terms after commitment. 5 
4. On affidavit of the indiſpoſition of 
a witneſs, the eſtreating a recogni- 
zance to try an indictment was 
ſtayed on paying coſts, and entring 
into a new rule. 288 


Tythes. V. Prohibition 1. Leaſes 
3. Pooꝛs Rates 4. 


A modus payable on or about ſuch a 


day is not good, for the day muſt 
be certain, Cc. 375, 370 


Gariance. 


I, IN error here from the King's 


in iſſue, for which a certain time 
aud place muſt be alledged. 177 
Vor. VIII. | 


law 


Bench in Ireland, on a libel for 
| Þ £ a 


— —— — — 1 
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a prohibirion in a a ſuit fir tithes, 
variance was pleaded between the 
libel and the plea, but over-ruled, 
(Vide'Þlea) Page 1, 2, &c. 

2. Variance between the original and 
declaration, alledged it was tight, 
only the Ne Roll miſtaken, and 
therefore judgment affirmed. 243 


Uenire. 


On leave to amend a venire after error 
brought, the plaintiff in the original | 1 
action is not to pay coſts. 234 


Jes, Genue. Vide Barriſter. 


1. In a tranſitory action by ſpecial ori- 
ginal, the vonue was changed. 229. 
2 A barriſter or attorney joined with 

another, has no privilege to change 


the venue. 316 


75 806 a i ſppoial radi 8 on 
paying coſts. 48, 49 

4 72 If fa verdict on a quo warranto 
information could be ſet aſide for 
miſbehaviour of a juryman, (and 
note all the Judges of England were 


one — divided on the point), 201, 202 


| to 208 
4 A verdict given on good 


not to be ſet aſide. 


tion, it ſhall not be ſet alide, 208 
V Motion to ſet aſide a verdict be- 
cCauſe tiis agreement was in the co- 
pulatiwe, and the breach was aſ- 


figned in the disjunctive. 239 
6: Where ſeberal iſſues are joined, a 
verdict finding one, and not the . 
other, is ill, (pro: ws ws... 34. | 


Wo ©, 


evidence, | 
and ſo certified by the judge, ought | _ 
134.135 ol 
3s Where the defendant is acquitted 15 | 

in any caſe on a criminal proſecu- 1 


7 A verdict amended by the notes s of 
the clerk, and proof of the matter 
given in evidence, on paying coſts. 

Page 49 

8. Motion to ſet aſide two verdicts, 
becauſe the D:/{ringas's were not 
ſtamped, but denied. (Vide Stamp: 
Duty. 226 
Where words may be taken in a 
doubtful ſenſe, they ſhall be taken 
in that which will ſupport the-ver- 
_ Se. ; 240 

Words that are falſe Latin are 
"thread by a verdict. 380 

11. Objections in cjefment after ver- 

dict over-ruled. 3⁰ 3 


Aenries. Vide Cale 1 and 2. 
Uiſitoz. Vide King's Pyerogative 5. 


1. In a prohibition, it was queried 
who was viſitor of Univer/ity-college 
in Oxon, 367 


2. Where the ordinary may viſit a 


royal foundation. ; 183 


Union of Churches. Vide King's 
555 Pꝛerogative 6. 


Univer Degrees. 
damus 7. 


dQtltes. vide Feoffments.. 
Wager of 0 | 


IN account againſt one as bailiff 
ad merchandizandum, wager of 

law does not lie. 303 
2. But if account be againſt one as 
receiver, if the plaintiff does not 
ſhew by whoſe hands, it will lie. 


197 ibid. 


Vide Da it- 


£ #413 8 
; 1 167 
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Wales. | | 


I 


. Indidtment of murder removed out 
of Wales, and tried in an Engliſh 
county. Page 136, Sc. 
2. Vet ſee a certiorari denied for re- 
moving indictments of murder out 
of Males. 8 | 146 
Prohibition to the grand ſeſſions 
there, for ſequeſtring lands there on 
<q-procels ſerved in London. 374 
Warrant of Attozney. Vide At- 
| toznies. 


Though by the late ſtatute the plain- 
tiff's attorney is to file his warrant 
the term he declares, yet if he does 
it before the dfeagear pleads, it is 

well. 3 


1 


Wilts, Vide Deviſes and Legacies. 


1. Words i in wills are to be taken in 
that ſenſe as is conſiſtent with rea- 
ſon, 60 
2. Sce the rules of urn of 
words in wills. r hy 
3 A will of gavelkind ks 9 
by the teſtator. 208 


bring in a will, they had delivered 
to the obligor. 
5. Though a teſtator does not diſpoſe 


off anather might, yet it is no proof of 
285 being non compos. 59, 60 


a -1Witneſſes, Vide Evidence. 


108 2501 


4. Prohibition to the ſpiritual court on | 
a ſuit there upon a bond given to| 4. 


3275. 


of his eſtate with that prudence 


be. Objection to a witneſs that was to 
get by the event of the cauſe, an- 
ſwered. 60 


the trial. 


2. The eſtreating a recognizance ſtay- 9, 
ei for that the defendant could 
not. get his witneſſes (being fck) ot 
2 


— — 


3. So a verdict on an indidment of 
perjury ſet aſide on affidavits made 
that he could not get his witneſſes 
ready. Page 289 

. The plaintiff moved to have wit- 
neſſes {ſeamen going a long voyage) 
examined at a judge's chamber, 
but denied, becauſe he might have 
brought' on the trial when he 
pleaſed. 326 

5. But if the defendant had deſired a 
favour of the court, it would not 
be granted without he would admit 
the plaintiff to examine thoſe wit- 
neſſes. 251d. 

. One of the bail being a material wit- 
neſs for defendant, he moved that 
new bail might be put in, but de- 
nied. 321, 323 


owe, 8 &c. expounded, Vide Peſts, 
Aerdic 9. Wills 1, 2. 


1. Doubtful words ſhall be taken in 
mitiori ſenſu. 153 

2. Where words may be taken in a 
double ſenſe, the court, | after a ver- 
dict, will always conſtrue them in 
that ſenſe which may ſupport the 
verdict. 240 

3. Ad effectum ſequen. in a return, is 


ill. 102 
Where words are to * reddendo 
fingula ſingulis. 111 


Where the words fecit notam in 
a declaration or plea, uin he 
ſigned it. 307 
6. Parties to an indenture are eftopped 
to deny eſſentials, but not deſcrip- 
tive words. 9013311 

. Of inſenſible words in zadidwents 
and verdicts. Vide tit. Surpluſage. 
8. Motion to quaſh an indictment for 
a riot and aſſault on à conſtable by 
reaſon of an inſenſible word. 327 
The words quadrant" libris in a 
bail-bond held good for 40. 342 
| I 10. Dower 


”- 


10. Dower of hes tenements, not 
good for the incertainty of the word 
tenement, Page 355 

Vide Acres, Ejeciment. 


1. Of writs of error. Vide Etro, 
Ireland and Returns, 


s | 


11. Of the force and effect of per 
quid ſi tium vel * ami ſit. 
372 
Particular Word. ed vix. 
Accountable. 363 
Ad ſeiſiend. 83 
Ad talem effettum. CW, 
Barratry quid. 230, 231 
Depoſitions. 153 
Frcit notam. 307 
Plenius veritat. 83 
Pro conſideratione. 42, 105 
Quadrant libris. 342 
Stulte agit, &c. 152 
Tenement. yp 355 
Writings. v. Attomey and Deeds. 
- Writs: 


EE 


2. A writ altered after it is ſealed, 
is a great miſdemeanor ; but no 
ground to quaſh the proceedings, 
Page 24.3 
3. A ſheriff ordered to -return his 
writ, or be committed, though an 
injunRion, Ge. 315, 316 
A latitat may be ſued out before 
' the cauſe of action. 343 
. Aﬀer want of a bill filed in ſuch a 
term (and ſo certified by the Chief 
: Juſtice to the houſe of lords) a bill 
ſhall not be filed in that cauſe of 
any other term. 23068 
6. Where a writ of inquiry may be ſet 
aſide or not. Vide 197 and 213 
7. A judgment by default is not to 
be impeached where the defendant 
made —— on the writ- of in- 
quiry. | * 489 
8. A writ of i inquiry executed hefore 
all the money becomes due, is void. 
349, 350 
9. Notice muſt be given of iſſuing 
and executing a ſcire fieri inquiry. 
366. Vide Jnquiry, 
See alſo tit. Capias, Etroꝛ, Fi. Fac. 
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Hungerford verſus Clay. 


| . Hungerford, the plaintiff, having mortgaged an houſe Mongagee | 
Lia Sr. Clement's Lane in London, to the defendant Clay, tendered 29m make 
dhe principal ſum and the intereſt, to the ſaid mortgagee, which bouſe in mort- - 
he refuſing to take, he (the plaintiff) exhibited his bill in this court | + 5% wang { 
to have a re-conveyance upon the payment of the ſaid money. d pee 
The ſubſtance of the defendant's anſwer was, that he had made on an avoid- + 
a leaſe of this houſe for five years, reſerving ſo much yearly rent; == 
and that after the expiration of the ſaid term, he had covenanted-that 

"the leſſee ſhould hold it for four years longer, if he (the leſſee) was 

willing fo to do, that the ſaid five years were now expired, and that 

the leſſee was willing to hold the houſe four years longer; and that 

if the plaintiff would grant ſuch Jeaſe, then the defendant would re- 

"convey, upon the payment of the ſaid principal ſum and intereſt. 

This cauſe was heard at the Rolls, where the defendant had a de- 

eree in his favour; but upon an appeal to this court it was inſiſted  * 
for the plaintiff, that as a mortgagee cannot preſent upon the avoid- 

ance of a church, fo by the coutſe of equity he cannot make à leaſe 

of an houſe or lands in mortgage, but where there is an abſolute. 

-necefſity ſo to do, which doth. not appear in this caſe; for if the 
mortgagee ſhould make ſuch leaſes, they may be avoided by the 

mortgagor before the equity of redemption is forecloſed, _ 

Nov, admitting the mortgagee ſhould make à leaſe for four years lan- * P. 2. 
ger, reſerving rent, and ſuch leaſe ſhould be adjudged good between 

im and the leſſee, it would be difficult for the mortgagor to reco- 

ver any. rent, tho' the principal and intereſt ſhould be paid, becauſe 

he doth not claim under the eſtate of the mortgagee, and therefore 
cannot have any benefit of the leaſe made by him; for he is neither 
"Party to the deed, nor privy to the eſtate, therefore the mortgagee 

ought to reconvey free from all incumbrances, 


1 * . | | | | ö 
Vor. IX. B Thoſe 


* having entered into articles, with a 


Term. Paſch. 8 Georgii, 1722. in Canc. 


Econtra. Thoſe who argued for the defendant, admitted that a mortgagee 

cannot preſent upon an avoidance of a church; the reaſon is, be- 

cauſe it doth net leſſen his debt; but tis otherwiſe where he makes 

a leaſe of a houſe or lands in mortgage, rendring rent, for certainly 
the payment of rent will leſſen the debt; fo there is no parity of 

© reaſon between thoſe caſes, enen | 

Cora, But the LordChancellor wat of opinion, that the mortgagee, before 
forecloſure of the equity of redemption, cannot make a leaſe for 

years of an houſe in mortgage to bind the , unleſs to avoid 

an apparent loſs, and merely in neceſſity; ſo the decree at the Rolls 


was reverſed. 


F ſ g * * 


; Orby verſus Trigg. ; 


A = 
. 
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Covenant, HE brother of the now plaintiff mortgaged his lands to the 
that if the | defendant, and afterwards died. in which deed of mortgage 
de Cad, the there Was & covenant to reconvey upon fix months notice of the pay- 
mortgagee ment of the principal ſum and intereſt : and another covenant, that 
Hou dove - in Eaſe the eſtate was to be (old, that the mortgagee ſhould. have the 

the eſtate was dow delivered up the counterpart of the mortgage to the attorney of 
ſold, be loft the” mortgagee z and now the ray! having gwing the defendant 
the beneßt of ſix motiths notice, that he would pay the principal and intereſt ; and 


—_—_ having ready to pay, the defendant refuſed to accept it; where- 


Abr. 599. upon the {plaintiff exhibited his bill for a reconveyance of the eſtate 
rchaſer for the ſale thereof. 
The defendant by his anſwer inſiſted on the covenant in the deed 
to have the pre- emption; but it appearing, that neither the plaintiff 
„P. 3. or the aſer knew any thing of this * covenant, for that the 
counterpart of the mortgage was delivered up as aforeſaid ; and that 
the plaintiff had often made application to the mortgagee for a copy 
thereof, which was as often denied, he infiſting only to have the 
principal and intereſt paid, for that the ſecurity was too narrow for 
the money which he had lent; and that if it was not paid by ſuch 
a time, he would forecloſe the 2 of redemption, but never men- 
tioned that he was to have the benefit of pre- emption till after the 
eſtate was ſold; therefore he ought not now to claim it to the pre- 
judice of the purchaſer, and of the plaintiff, having ſo long time 
for that purpoſe before the eſtate was ſold ; and it was decreed ac- 
a1 and the mortgagee to reconvey upon payment of the pria- 


cipal and intereſt, Tc. | 4 
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Ayliffe vert Tracy. 


I rod bill exbidited againſt the executors of Sir Thomas Ha- rue f 
ſckoodd, this cie appears to be thus: :?: greed to 


agr | 2 
| 5 | | give his - —_— 
-daughter 3000 J. as a marriage portion with the plaintiff, and having deviſed 2000 J. to her died before Bp 
I Dedreed that. theAwſband: ſhall 47 — the'dther 1000 /. Vecauſe he knew that 2000 J. 
- 5 9. f | 


“An agreement was made in the year 1720. between the plain- 
tiff and the ſaid Sir Thomps, that he the ſaid plaintiff ſhould marry 
the daughter of Sir Thomat, by which agreement the plaintiff was to 

ſettle ſo much lands in jointure, in confideration of the ſaid marriage, 

and of 30007. to be paid to him is the marriage-pdrtion. : 

The marriage took effect, and that four 


#8 = 
* m my a On bo 
. - £ » 
TH od * 


ment was made, (vi. ) An 1716, Sir Hehe, mad his E 
will, and - deviſed to his ſaid Angüter the ſum of 2080/, =— 
and no more and before the faid marriage was had, the faid Sr. Ko 
Themas died fuddenly ; end now the plaintiff exhibited. this bill _ 


againſt his executors to have the other 1000 f. paid to him aovording 
The court was of opinion, that the plaintiff might have ſome Corn. —*x 
colourable pretence to this 10001. if before his martiage with the = 
daughter he had not known, that her father had deviſed 2000 {, to 2B 
her, and no more; but having married the daughter, and accepted 
22 he ſhall recover no more. by A 2 | | 
Beides, if this 1000 4 bad been recoverable, it nayft be in right P. 4. 
of the alone, for his wife hath no manner of right; there- | 
_ fore if he die before it is recovered, his executors or adtniniſtrators, 
and not the wife, will be entitled to it, /o thar be ought rather to 
have -exhibited bis bill for the whole 30001; than for 1000 J. reſidue 
2 f, becauſe the 2000 l. he gs by virtue of yy 7 2 om 
de no part of the 3000 /, upon the martiage-agreemeat ; bill 
was diſmiſſod with coſts. Fr E 
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Gore ver ſus Gore. | 


HIS caſe upon the pleadings was agreed on both ſides to 
be as followeth; (z.) The father being ſeiſed in fee, de- 
viſed his lands to truſtees, and their heirs, executors, Gc. 
| for the term of five hundred years upon ſuch truſts as by 
his will ſhould be declared, and from and after the expiration, or 
other ſobner' determination of the ſait term and eſtate, then to the 
uſe of the eldeſt ſon (of his the ſaid teſtator's e/deft ſon) and the heirs 


he 
Wil Neg. (the ſaid teſtitor's) ſecond ſon, and the heirs males of his body with 
28, pl. 83. ſeveral remainders over in tail. | 
2 Kel. 254 The father died, and his eldeſt ſon having no iſſue, the ſecond 
D ece3's, ſon claimed the eſtate as the iſſue in tail male; and upon the hear- 
K. B. 209, ing this cauſe, the caſe was thus ſtated, and referred to the Judges 
28 of the King's Bench for their opinion, who ſhould have this eſtate, 
10 Mod: go. either the ſecond ſon of the * teſtator, or whether the fee-/imple 
See 8 Vin. ſhould remain in the truſtees until his eldeſt ſon ſhould have a ſon. 
* And upon hearing counſel on both ſides, it was the opinion of 
* P. 5, the Judges that the ſecond ſon of the teſtator ſhould take immedi- 
8 ately upon his (the teſtator's) death, and their reaſons were, firſt, 
j becauſe the ſon of the eldeſt ſon (not yet born) could not take by 
way of remainder, becauſe there was no particular eſtate to ſup 

it ; neither could he take by way of executory deviſe, ſo that if the 

fee-ſimple ſhould deſcend on the heir at law of the teitator, and veſt 

in him till this contingency of the birth of his eldeſt ſon ſhould 
| happen, it would tend to a perpeturty. 
Where a Now this caſe coming back to the court upon the judges certifi- 
reference cate of their opinions, it was moved that it might be argued again, 
E i becauſe being referred to them by way of caſe ſtated, no writ of 
r would lie upon their judgment. 
no writ ' 


error will ie oo their Jadgment ; if they certify their reaſons, the court may conſider of it. 


The 
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The court declared, that where a caſe is referred to the judges ſor Curie. 
their opinion, it fhall conclude this court, *tis true, 'tis not ſo when 
they come into court, and give their opinions here; but the judges 
baving certiſied their reaſons for their opinions, this court may con- 
fider thereof, like a general verdict at common law, which concludes 
the judgment of the court; but if the jury ſpecify their reaſons for - 
ſuch verdict, tis otherwiſe; ſo where the king grants a thing ex =O 
mero motu, without any expreſs confideration, ſuch grant is good; 4 
but where the conſideration is expreſſed in the grant, and tis either 
wrong or falſe, it makes the whole grant void, if the conſideration Hob. 222. = 
43 not executed, for this holds only where the conſideration is exe- 
cutory. | | 2 
Now if the parties ſhould reſt under this opinion of the judges, 1 
there would be an end of the cauſe, and as this is a point which 
ought not to be determined by the opinion of any one court, but to 3 
have a final determination in a-proper method; therefore it was or- = 
dered, that counſel ſhould ſpeak to this point at the hearing this | 
cauſe, ſo that, it may come before the houſe of lords upon an appeal, 2 
if either of the parties ſhould think fit; but they agreed. E 7 2 
_ © Afterwards the teſtator's ſecond ſon died without iſſue, where- poſt. 148. - 
upon D. a next remainder-man, bringing this matter yet once 9 
more into Chancery in Lord Chan. Talbor's time, his Lordſhip re- vp 

* ferred this matter again to the judges of B. R. who certified tht 1 
% they thought the remainder good, and that an interim eftate, till 4 
'« the birth of the ſon of the teſtator's eldeſt ſon (and who was ſince 
born), deſcended to the teſtator's eldeſt ſon, and ſo the contingent 
« remainder ſupported, as Mr. Viner heard. 8 Vin. Abr. 3570. in 
** a note to pl. 14. | 


— — 


. The Mayor and Burgeſſes of Coventry verſus Lord“ P. 6. 


Craven, and others. 


N information had been formerly exhibited againſt the Mayor; wang bart 2 

X Cc. for miſapplying a charity; and upon a bill likewiſe brought exrolled and 
againſt him in this court, it was made appear, that the magiſtrates zhe planet 
of Coventry had taken 4000 J. of this charity to their own uſe ; and bad relief 
thereupon it was decreed, that they ſhould repay that money by ſuch »pon wn $- 
a time, or that the Lands thus given for this charity ſhould be con- — — 
veyed to other perſons for che purpoſes aforeſaid. | the ſame 

But the magiſtrates not complying with this decree in paying the . 
money, and not being able te advance the ſaid ſum of 4000 /. the 
laid decretal order was figtted, enrolled, and exemplified under the 
great ſeal; and by virtue thereof the ſaid lands were conveyed to the : 
Lord Craven, and to twenty-nine other perſons, and to their heirs, , 
an truſt, and for the benefit of the poor of that place. | 

Vol. IX, C And 
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+ Whore- 
wood werſus 
Whorewood. 
1 Ch. Rep. 
250. 

Ch. Caſes 
153. 

P. 7. 


And now the plaintiffs exhibited an original bill againſt the ſaid 
truſtees to have a reconveyance of theſe Lands, upon payment of the 
ſaid 4000 J. for that the donor having appointed the mayor for the 
time being, &c, to be truſtees and overſeers of theſe poor people, 
the lands ought not to be taken from them, but upon ſome great 
miſdemeanor of their own ; and that the reaſon for which they had 
been taken away being now of no force, for that the money was 
ready to be paid in full ſatisfaction for the faults of their predeceſ- 
ſors; and that ſuch reconveyance ought to be made the rather, 
becauſe moſt of the members of the corporation in whoſe Time this 
money was miſapplyed, were now dead, fo that there could be no 
room for conteſting their right to thoſe lands; and for that, the Ma- 
yor, &c. being a body politick, the now members of that body 
ought not to be damnified by the faults of their predeceſſors. 

'Tis true, the former decree made againſt the now plaintiffs the 
Mayor, &c. is ſigned and enrolled, and exemplified under the great 


ſeal ; but yet the plaintiffs may have relief upon an original bill 


againſt ſuch a decree; as for inſtance; the + wife, after ſepa- 
ration from her huſband, had a decree in this court for alimony, 
which decree was affirmed upon a bill rf review, and like- 
wiſe upon an appeal in the houſe of peers; but the huſband being wil- 
ling to be reconciled to his wife, exhibited an original bill to ſet 
aſide * the ſaid decree; and tho' it was cenfirmed with ſo much 
ſolemnity, yet the Lord Keeper Finch, being affiſted by the judges, 
did agree, that it was a proper bill, and the huſband was relieved. 
Therefore it was infiſted for the plaintiffs, that they being willing 
to perform every thing in the former decree, the lands ought not to 
be taken from them, but that they ought to have a reconveyance ; 
beſides, an original bill is proper where a decree hath been already 
obtained ; for it may appear that ſuch decree was obtained upon 
ſome precedent fraud or ſurpriſe ; and after a decree. to forecloſe the 
equity of redemption, a longer time hath been allowed to pay the 
principal and intereſt. on 
Tis true, in this caſe, the conveyance is abſolute to the defendants 
and their heirs; but tis ſtill a conveyance under the decree of this 


court, which is conditional, and like a conditional ſurrender and an 


abſolute admittance, which muſt be made conditional, according to 


the ſurrender out of which it ariſes, | 


 Econtra, 


It was inſiſted for the defendants, that this is a very improper bill, 
and'not within the rules of this court, as it appears by a printed 
copy of thoſe rules now produced; for amongſt the reſt it appears, 
that no decree ſhall be varied or altered, after 'tis exemplified under 
the great ſeal, unleſs for error in law or fact, appearing in the very 
body of ſuch decree, or by matter ariſing ſince the decree, or upon 
ſome evidence which could not be had at the time the decree was 
made. e Y een en 
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Ti true, the Plaintiffs offer now to pay the 4000 J. which 
they have raiſed out of other Lands given to them in Truſt like- 
wiſe for a Charity, and for which there is an Information al- 
ready filed againſt them; ſo that if a Reconveyance of the Lands 
now in Queſtion ſhould be decreed for them, and the Plaintiff 
in the Information ſhould prevail, they might raiſe money out 
of the Lands thus reconveyed, to ſatisfy the other Charge againſt 
them. 

The Court made no Decree, but would conſider the Caſe of 
Whorewood, which is truly cited as above. 


ht ———— 


Anneſly ver * Palmer. 


FH HE caſe was thus, (viz.) the teſtator made one will in the Making a ſe- 
in the cond will is 
a revocation . 


year 1708, and about four years afterwards, (vis.) 
E. 1712, he made another will ; and * by the firſt he deviſed all 
ST 


cular legatees therein mentioned ; and by his other and laſt will he 
ſach uſes as he ſhould afterwards declare concerning the ſame, but 


died before he made any declaration of ſuch uſes. | 


was confirmed upon an appeal to the delegates ; and upon this con- 
teſt one of the executors having alledged, that the teſtator, Sir Mil. 


| ham Robinſon, died without heirs; it was proved, that Sarab Pal- 


mer, the wife of the now plaintiff was his heir at law. 


Whereupon ſhe and her huſband entered on the greateſt part of 


the real eſtate, ſuppoſing that the firſt will, by which that eſtate was 
deviſed to a charity, was revoked by making another will ; and the 
teſtator dying without making any other diſpoſition thereof, it muſt 
deſcend to the plaintiff as his heir law, 5 
And now upon a bill exhibited againſt her and her huſband, by 
thoſe who claimed under the firſt will; it was inſiſted for her, that 
the ſuit in the ſpiritual court was between the contending executors, 
and that ſhe (tho' ſhe was heir at law) was neither party or privy 
to that ſuit, and therefore ſhe prayed that a decree might be made in 
her behalf as to the real gate, and likewiſe that the firſt will might 
be ſet aſide as to the perſonal eftate, for though the probate of that 
will was confirmed by the delegates ; yet tis now evident, that it 
Was no will, being revoked by a ſubſequent will, | 
* @,revocation'of the firji ; but that is not the preſent caſe ; for upon an 
Ie directed out of this court to try, whether the teſtator revoked 
his will, which he made in the year 1708, the Jury found, that he 
did not revoke it, any otherwiſe than by making another will in the 
Year 1712, which laſt clauſe was omitted by the clerk of the affiſe 
I EY In 


g 1 of the firſt: 
eal eſtate to charitable uſes, and all his perſonal eſtate to parti- after the pro- 


T F x firſt was con- 
deviſed his perſonal eſtate to other perſons, and all his real eſtate to grmed by the 
delegates, a 
commiffion of 
review was 


Afterwards, upon a conteſt between the executors of both the ſaid granted. 
wills, the firſt was proved in the ſpiritual court ; and that probate * P. 8. 


It was admitted on the other fide, that the making a ſecond will is Econtra. | 


_— 


* Mi - 
— 8 
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in drawing up the verdict; and on the paſtea it was returned gene- 
rally, that he did not revoke it, which being neither the act of the 
jury nor of the court, application was made to the court of king's 
bench, to certify that the verdict was drawn up as the jury found it, 
which was, that the teſtator did not revoke his firſt will any ot ber- 
wiſe than by making another will; and after two motions made in 
full court for that purpoſe, the chief juſtice was inclinable to certify 


* that it was ſo; but he was over-ruled by the other three judges, 


P. 9. n 1 J 
who, tho' they were ſatisfied in their confciences that it was ſo, 
yet would not introduce ſo dangerous a precedent. | 

Therefore it was infiſted upon affidavits produced and read of this 
matter, to falſify that part of the record, either by a new trial, or by 
any other means the court ſhould direct. 

But admitting the ſecond will ſhould amount to a revocation of 
the firſt, it ſhall be taken in a court of equity to be only a revocation 
pro tanto; and that is of the perſonal eſtate, 

Curis. As to the perſonal eftate, here is a will proved, and that probate 
| confirmed upon an appeal to the delegates, which ſhall conclude 
all perſons both in law and equity, to make any demands thereof 
contrary to the ſaid Will. 
But now here is a ſubſequent will found by verdict, and that to 
the ſatisfaction of this court; but the probate of the firft being Mill 
in force againſt thoſe who claim under the ſecond, (if they doſire it) 
the court will grant a commiſſion of review in order to ſet it afide ; but 
if upon ſuch a commiſſion of review the probate of that will ſhould 
be confirmed by the delegates, there will be an end of the cauſe, 
for there cannot be a review upon a review, T 
Oro. Eliz. Qucære. For there may be a commiſſion of re-examination to ex- 
$74. amine the ſentence of the delegates. 
There was no decree made in the principal caſe. 
Raſhfeild verſus Careleſſe. 

Where col - HE teſtatrix Elizabeth Smallman (amongſt other legacies, par- 
nn geo? ticularly 5/, to the plaintiff) by her laſt will and teſtament de- 
mitted to viſed a legacy of 54. to the defendant (whom ſhe made ſole executor 
thew the In- without making him refiduary deviſee) for the care and pains be 
tention of might ſuſlain in fulfilling the truſts in ber will; and there being a 
The executor refiduary part of the perſonal cſtate after the debts and legacies were 
—_ ipe- all ſatisfied and paid; the plaintiff, who was of kin to the teſtatrix, 
Seviſer ro Exhibited a bill in this court againſt the executor, for an account of 
him, is = the perſonal eſtate, and to have a di/tr1butrve ſhare thereof, inſiſting, 
* wot that a ſpecific legacy being deviſed to the executor for his care in 
ry part ſeeing the will performed, he ſhall be deemed as a truſtee for thoſe 
HER yy amongſt whom the re/iduary gſtate ought to be diſtributed. 

Stra 508. | 


. « Milliant 


cm” 
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« Pilliams for the defendant: the executor is primd facie inti- 
« tled to the ſurplus; and ſomething muſt be ſhewn to prove the 
cc teſtator's intent that he ſhould not have it; for otherwiſe the law 
&« gives it him. There has been ſeveral caſes upon this queſtion, 
ce how far the deviſe of a ſpecific ſum ſhould bar the executor of 
« the reſidue, Earl and Counteſs of Gainſborough's eaſe. The Earl 2 Vers. 252. 
« by his will deviſed a particular ſum to his wife, and made her Pl. 240. 
te executor, but made no reſiduary deviſee, becauſe when the coun- 
« ſel was drawing the bill, he deſired there might be a deviſe of the 
<« ſurplus to his executrix; but the counſel would not put in ſuch 
te a deviſe, telling him that the law of courſe gave the ſurplus to the 
* executor. And upon a bill for a diſtribution, the ccunſel giving 
te this evidence, the court decreed the reſiduum to the executrix, 
« jt appearing to be the intent of the teſtator. Baal v. Smith, An: Vern. 675. 
* huſband deviſed to his wife ſome plate, and made her executrix, pl. 602. 
te and no deviſe of the reſidue: and it was decreed by the Lord Har- 
te court, that the deviſe of the plate would not prevent the executrix 
e from having the reſidue. Littlebury v. Buckly, In the equity court 2 Vera. 677. 
e of the city of London, where Sir P. King, recorder of the city 
“ and judge of that court, decreed a diſtribution, there being a par- 
te ticular legacy deviſed to the executor. But that decree was af- 
© terwards reverſed in the houſe of lords on collateral evidence, 
* which they admitted to prove the teſtator's intent for the executor 
* to have the ſurplus. Duke and Ducheſs of Bedufort's caſe, in Dom” : Vow. 648. 
« Proc.“ pl. 578. 
« Talbot on ſame ſide; there are ſeveral caſes where an executor * 
is looked upon only as a truſtee for the next of kin: but they in notes. 
are all founded on the ſuppoſed intent of the teſtator, that the 
« executor was only to have the ſpecific ſum deviſed, But there 
may be caſes, where it is reaſonable that the executor ſhould have 
© the ſurplus, as well as the ſpecific ſum. It may be preſumed one 
reaſon why the teſtator gave a particular ſum, tho' he intended 
e him the ſurplus, was leſt there ſhould be no ſurplus, (for per- 
ſonal eſtate is very uncertain, being always fluctuating :) in which 
*-caſe the executor has an equitable as well as a legal right. On 
this foundation the caſes which have been quoted were adjudged ; 
the ſuppoſition of the teſtator's kindneſs to his next of kin is 
not ſo ſtrong as an expreſs declaration of a teſtator, for which 
*'reaſon the houſe of lords have admitted collateral evidence, as 
legal proof.” $07 TH 5 . 
So likewiſe in the caſe of Harris and the Biſbop of Lincoln, where 
the teſtator deviſed his eſtate to the right heirs of his mother; and 
proof was admitted to ſhew, that he zntended it for the right heirs 
of his grandmother, the eſtate coming from her family; and this 
was held not to be contrary to the will; and in laſt Ea/ler-term it 
was accordingly decreed by the preſent Lord Chancellor. = 
The ſtatute has no-relation to this caſe ; becauſe here is a will: 
and that act extends only to a dying inteſtate.” 
Voc, IX& I To 


4. 
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To which it was anſwered, that the preſent caſe is not like any 
of thoſe before cited; and firſt, as to the Counteſs of Gainſborough's 
2 caſe, the ſuit was between the heir at law and the executors, to make 
3 the perſonal eſtate in her hands to be aſſets in order to fatisfy debts, 

and fo far to diſcharge the real eſtate, and proof was admitted to 

ſhew, that the earl intended his lady ſhould have all his perſonal 
4 eſtate in nature of a legacy, tho' he had given her a ſpecific legacy 
3 in the fame will. | 

. rr 77: © In the caſe of Littlebury v. Buckley the deviſee expreſſed no 

ie Moc. e reaſon for giving the ſum of money: only a deviſe of ſo much.” 
99 giving 
A 2 Wil. Rep. The caſe of Harris v. Biſhop of Lincoln was no more than a 
4 137. Pl. © diſpute concerning the identity of a perſon: and in ſuch caſe 
6 * parol evidence has been admitted ever ſince the ſtatute of diſtri- 
* butions,” e 

* Baal v. Smith was a deviſe to a wife (executrix) of plate which 
* the had before marriage, and it was held that notwithſtanding 
J * that legacy, ſhe ſhould have the reſidue.” | 
=— But a proof dehors a will was never yet admitted; it is true, if a 
3 * P. 11, Will wants an explanation, evidence may be given to * explain it, but 
never where it explains itſelf (as in the preſent caſe ;) for what can 
be plainer than a ſpecific legacy given to one for his cafe and pains 
in performing a will; this is a legacy which implies a negative ſo 
as to exclude the legatee from any farther demand out of the per- 
ſonal eſtate, (viz.) that he ſhall have ſo much for his pains, and 
no more; and ſo it was held by the preſent Lord Chancellor in the 
caſe of Mayboc and Lewen. fac 
But it would be of dangerous conſequence to admit any evidence 
debors a avill, and repugnant to the will itſelf, becauſe it is in effect 
laying afide the will of the teſtator, and making a new will upon 
| ſuch evidence, which was condemned by the legiſlature, when the 
| Ratute of frauds and perjuries was made; for to what purpoſe 
4 | ſhould any man make a will, if it is in the power of any court to 
—_—  . {et it aſide upon proof of any matter debors the will, and make a de- 
1 ö Free accordingly. „ | 
3 **. Parker Lord Chancellor being indiſpoſed, Powys Juſt. of B. R. 
« ſat in court and made the decree.” . | 

This is a queſtion upon a will, and it hath heen vexata guz/tio. 
The caſe of Fofter v. Munt, Vern. 473. pl. 462. Eq. Caſ. 
% Abr. 243. pl. 1. 2 Eq. Caſ. Abr. 433. pl. 8. 443. pl. 57. was the 
* firſt caſe, where the Lord Chancellor eferies was of opinion, 
© that any legacy to an executor occaſioned a diſtribution of the 
* ſurplus; for otherwiſe it is giving all and ſome. The three 
Lords Commiſſioners Maynard, Keck, and Rawlinſon, upon a re- 
<« hearing of the ſame cauſe reverſed the decree.: but that laſt de- 
*© cree was upon appeal to the houſe of lords reverſed, and the firſt 
confirmed. In Duke of Beaufort's caſe; Cowper Lord Chancellor 
* decreed a diſtributien.;- but that decree was reverſed by the houſe 


« of 


The rep 


2 Vem. 675. 
pl. 602. 
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of lords. In law as well as equity, an executor is eſteemed but 
a truſtee ; for an executor of an executor is continued executor 
t to the firſt teftator in inſinitum; but not an adminiſtrator of an 
* executor, for the executor had no property in the perſonal eſtate 
te to go to his adminiſtrator, If a man marries a feme adminiſtra- 
* trix, who dies, he ſhall not have the goods of her inteſtate; for 
&« there ſhall be a diſtribution, This was Mr. Harccurt's caſe, 
e who married Sir James Acton's widow. There are many prece- 
e dents, where a ſpecific legacy bars the executor of the ſurplus. 
“ There is a diſtinction between giving the executor a legacy gene- 
< rally and ſpecifying the cauſe for which it is given; for that raiſes a 
© truſt in equity which the executor muſt perform: it is a truſt 
& ſuperadded to the former truſt : dangerous to admit evidence de- 
« hors : beſt conſtruction is on the will or deed itſelf; for /ittera 
e ſcripta manet, I once heard it determined, that giving the exe- 
* cutor mourning barred him of the ſurplus. In Feb. 1720. before 
« Lord Parker, May v. Lewin, it was decreed that in caſe of a 2 Wil. Rep. 
e general legacy to an execntor, evidence may be admitted, becauſe 162. 
« every thing depends on — 2 ＋ wh but otherwiſe where the 
« cauſe of the legacy is expreſſed, the executor in this caſe, ſeems 

* to be conſidered barely as a tegatee.” i EN 

Let there be a decree for a total excluſion of the executor, let 
there be a diſtribution, and to that end let the executor account.” 


8 


Heron verſus Newton. At the Rolls. 


HE cafe was, that the teſtator by his laſt will and teſtament where the 

made two executors, and gave them ſpecific legacies, and by executor 
his ſaid will defired them to be kind to one Sarah Tufton bis old Rat bare 
| and to give ber ſome ſmall pieces of furniture then in his honſe, ry pan 
if the defired it: The queſtion in this caſe was (as in that laſt men- chan 
tioned): who ſhould Rave the re/idar of the perſonal eſtate after debts bini 
and legacies paid; and it was decreed that the executors ſhould have S. P. in lat 
it free from diſtribution, it being the apparent intent of the teſtator _ os pol. 
if mould be ſo; for otherwiſe they could not be kind to his old 2 wy. Rep. 
ſervant, or give her any part of his * furniture, if it was not theirs 160. | 
to'give, and if he left them no aſſets for that purpoſe ; ſo that thoſe * P. 12. 
words are explanatory of what the teſtator intended: the bill was 
diſin fled. INS 5.3 £474 | FLY Ai ; | 
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re. The Counteſs Dowager of Coventry verſus The Earl 


u eee, he, ; 
2 "4 4 . of Coventry 


* 


ere a de HO MAS Earl of Coventry being ſeiſed in fee of ſeveral manors, 


1 > A, feftive exe- L lands and tenements, Cc. demiſed the ſame to truſtees, and 


comer was their heirs to the uſe of hitnſelf for life; remainder to his eldeſt 


elped in ſon Gilbert for life, with a power to ſettle a jointure on any wife be 
El Abr. 348. Sould marry, not exceeding 500 1. per ann.. ſo as ſhe brought. an equi- 
pl. 19. valent fortune; remainder to the heirs males of the body of the ſaid 
= de Gilbert, remainder to the preſent Earl (the now defendant) and the 

10 Mod. 463. heirs males of the body, with ſeveral remainders over. 
2 Eq.Abr.87. Earl Thomas died, and thereupon Earl Gilbert being ſeiſed for 
pl. 9. 660. ie as aforeſaid, married the plaintiff ; and in conſideration of the 
pl.g.  AFfaid marriage, and of 10000 J. portion which jhe had with her, en- 
2 Will Rep. tered into. articles, by which he covenanted, &c. for himſelf, and 
8 R his heirs, to ſettle lands according to this. power, or e of the 
12. pl. 162. value of 500 J. per ann. on her for jointure; and having aſked, and 
. Eq. being informed by his ſteward, which of his lands were the moſt 
Stra. 596. proper to be ſettled, a draught of a ſettlement of lands to that value 
* P. 13. was drawn and engroſſed for him to ſign, which lay four years, * 
| and was never executed by Earl. Gilbert, who afterwards. being 
ſuddenly taken ill, he deviſed 3000 J. to the plaintiff, and all his 


*" | plate, jewels, &c. and 2 50 J. per ann. to be paid to her for life out 


of other lands, and died without iſſue male; ſo that the ſaid ma- 
nors, lands and tenements came to. the preſent. Ear] (the now de- 
fendant) againſt whom the plaintiff, the Counteſs Dowager, exbi- 
bited a bill in this court to have a ſpecific: execution of the faid 
power, and that ſhe may retain the lands mentioned in the ſaid ſet- 
tlement, though not executed by Earl Gilbert in his life-time. 


4 I he the And it was inſiſted for her, that this power given to Earl Gilbert 


plaintiff. (though he had only an eſtate for life) ought to be favourably con- 
ſtrued in a court of equity; for wherever ſuch a power is given to a 
tenant for life, who would have been ſeiſed in fee, if it had not 

| 1 | : been 
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been for that deed by which the power itſelf was created, it ſhall 
receive a more favourable conſtruction, than if it had been reſerved 
to one who is a ſtranger to the inheritance by the rules of deſcent. 
That it plainly appeared by the proofs in this caſe, that Ear] Gil- 
bert certainly intended to execute this power; for by his direction a 
deed was drawn for that purpoſe, which the truſtees for the Counteſs 
diſliking at the time the ſaid Earl was about to execute it, he ſent 
up to London to have another deed drawn, which was done, and 
returned. into the country, and was in the poſſeſſion of his ſteward, 
who. being gone from home, the Earl died ſuddenly without exe- 
cuting that deed ; ſo that if it appears to this court, that Earl Gil- 
bert defigned to execute it, that ſhall be taken in equity to be good 
againſt the preſent Earl, like a will, which though not figned by the 
teſtator is good in equity to charge the heir at law in the realty, as 
well as the executor in the perſonalty. | 
On the other ſide it was argued, that not to execute a power Econtra. 
punctually was the ſame thing as not to execute it at all, and powers 
not executed, are never helped in this court, unleſs it is to avoid. 
an apparent injury in conſcience, though in ſtrictneſs of law loſt, 
which is not the preſent caſe, becauſe it appears, that this ladv (the 
plaintiff) hath a very good proviſion made for her by the will of 
Earl Gilbert her late huſband ; for he left her a legacy of 3000 /. 
together with the value of 200 J. more of his perſonal eſtate, which 
with the 250/. ſettled on her for life, and payable yearly out of cer- 
tain lands is a reaſonable equivalent for f er fortune. 
As to the caſe of a will, that it ſhall be good in equity, tho' 
not /igned by the teſtator, it hath its own reaſons ; for if he writes his 
name in any part of his will, it is a good ſigning, and wills are com- 
monly made in extremis, and for that reaſon they are favoured in 


equity. | | | | 
| * ow in the preſent caſe, it appears that Earl Gilbert made a will 
a little before his death, and he might at the ſame time have ex- 
ecuted the deed, if he had intended ſo to do; but probably he 
thought that he had done enough already for the plaintiff; and 
therefore would not lay any farther charge on the lands. 

It is trus the plaintiff brought a conſiderable portion in money, 
and ſo came in as a purchaſer for a valuable conſideration; but that 
will be no reaſon to charge the preſent Earl, becauſe none of it 
came to his uſe; but if it charges any one, it muſt be either the 
heirs or executors of Earl Gilbert; for he covenanted that he or his 
heirs would ſettle 500 J. per ann. on the plaintiff, which could not 
be by virtue of the power reſerved in the will of Earl Thomas, be- 
cauſe Earl Gilbert had only an ęſſate for life, and conſequently 
could not bind his Jeirs to ſettle a jointure by virtue of that power; 
Jo that if his heirs are bound, it muſt be in another reſpect, but the 
.defendant can never be bound as heir, becauſe he is the remainder 
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It is true powers reſerved in a voluntary ſettlement, as this was by 


Eari 7 bomas, ought to be favourably conſtrued in reſpect to him who 


See Hele v. 
Hele, 2 Ch. 
Rep. 28, 29. 


made them; but it is not ſo where powers are joined to an eſtate to 
charge that of a ſtranger; but yet there are caſes where powers re- 
ſerved in and by a voluntary ſettlement have not received a favoura- 
ble conſtruction in this court; as for inſtance; in the caſe of the 
Earl f Mountague and Bath, where a power of revocation was re- 
ſerved in a deed, but it was to be in the preſence of three privy caun- 
ſellors; and the Duke of Albemarle who had reſerved ſuch power, 
did by his will revoke the deed; but being at that time gevernor of 

amaica, he could not do it in the preſence of three privy counſellors; 
it is true this revocation was held good in equity, but it was upon 
that particular reaſon, (viz.) hecauſe he could not have three privy 
counſellors there. | | h 2 5 

But this court denied to help the ſingle circumſtance of a miſtake 
in the tender M a guinea. | | 

So in Sir * Charles Orby's caſe which was thus, (viz.) the Ear! 
of Macclesfield was tenant for life with a power to make leaſes for 
twenty-one years, or three lives, ſo as the * old accuſtomed yearly 
rent was reſerved; he made a leaſe for three lives, without any ſpe- 
cial reſervation, but only yielding and paying the old accuſtomed rent 
generally; and this was held a void leaſe, © | © 
This court will not decree the execution of a power to the pre- 
judice of a third perſon, when the time for executing that power 
is lapſed ; now a power given to tenant for life to make leaſes, or 
to ſettle a jointure, - ſhould be ſtrictly conſtrued, becauſe it enlar- 
ges the eſtate for life beyond its natural duration, to the prejudice of 
-thoſe in reverſion or remainder; - ' - e ee 
So where a woman made a ſettlement of her lands, with a power 
t» revoke it at any time, in favour of her huſband, and ſhe after- 
wards ſent ſeveral letters to her lawyer to prepare a deed to revoke 
that ſettlement; and to give the eſtate to her heir, but never execu- 
ted ſuch dee; this court refuſed to make a decree; according to 
What a to be her intention by thoſe letters; for the decree 
ought to be founded on what ſhe had done, and not on what ſhe 
intended to do. x FS WOES TE CBEST DELL DART 

In the: principal caſe, no decree was now made, the Lord Chan- 
cellor taleing time to conſult the judges, | 
- Afterwards this caſe was argued again in Eaſter-term, Anno 10 
Georgii, before the Lord Chancellor, aſſiſted by the Mafter of the 
Rolls and Baron Price and Baron'Guilbert, and the ſubſtance of the 
arguments for the plaintiff were as follow : _ 


For che plan- . This bill was brought to have a jointure intended to be ſettled 

ut. on the pluintiff by virtue of a power in the will of Thomas Earl gf 
Ceventty, which provides, that it ſhall be lawful for any perſon who 
ſhall be ſeiſed, C. by virtue! of the ſaid will, to ſettle 500 J. 
annum on any wife he ſhould marry, ſhe bringing, an equivalent for- 
tune. : 32 


1 | | The 
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The teſtator died, and Earl Gilbert being ſeiſed of the eſtate for 
his life, entered into articles to truſtees, &c. upon his intermarriage 
with the plaintiff, by which he covenanted to ſettle lands purſuant 
0 bis power, or otherwiſe, of the value of 500 l. per annum on her, 
and got a draught of a ſettlement to carry the ſaid articles into ex- 
ecution, in which this power was mentioned; and directed that a 
mortgage which affected ſome of the lands ſhould be diſcharged, in 
order to make the ſettlement more effectual. 
And this bill being brought in the disjunRive, (viz.) either to be 
gen in the poſſeſſion of the lands mentioned in the ſettlement 
us drawn, or to have ſatisfaction from the * heir of Earl Gilbert; à Pp. 16. 
this court directed an account to be taken what aſſets of Earl Gilbert 
came to his heirs, which, on the report made thereof, fell ſhort 
ſome thouſand pounds to ſatisfy the plaintiff's demands. 
And thereupon it was now argued, that theſe articles ought to 
be carried unto execution, and the rather, becauſe the plaintiff is a 
purchaſer for a valuable. conſideration, and the defendant is only a 
volunteer under the will of Earl Thomas ; the caſe being ſtrictly as 
followeth ; Oe 
. +» Tenant for life, without impeachment of waſte, with a power The caſe. 
to ſettle 500 J. per annum on any wife he ſhould marry, and who 
ſhould bring an equivalent fortune, remainder to the defendant, Cc. 
_ Tenant for life, upon his marriage, entered into articles, by which 
he covenanted to ſettle 500 l. per annum on his intended wife; and 
in purſuance of this covenant, a ſettlement of lands was drawn by 
his direction, but he died before he executed the ſaid deed ; now it 
is a general rule in equity, that where there is a purchaſer for a va- 
luable conſideration, on articles only, without any other conveyance, 
thoſe articles ſhall be carried into execution; and as this is often 
done in the caſe of an heir, on the articles of his anceſtor, fo it 
ought to be done in the preſent caſe. | Li 
And thoſe caſes where the court would not compel the execution 
of powers, are where it would be againſt the will of the donor, they 
ſhould be executed; ſuch was the caſe of the beir in tail, where 
this court would not [enforce him to ſuffer a common recovery, 
though his father was decreed ſo to do, and died in contempt for not 
att _— where a power is not executed at all, but totally neg- 
lected, there may be ſome reaſon for a court of equity not to enforce 
the execution thereof; but where it is executed in any part, tho 
not ſtrictly performed, it is the ſtanding rule of this court to make 
- Now, upon conſideration of the citcumſtances of this caſe, and 
the ſolemnity of the tranſactions, by drawing a ſettlement purſuant 
to the articles, and by the expreſs direction of Earl Gilbert; this 
#2 good execution of his power in equit x. 
Heſides, the ſtrict execution of this power was prevented 85 an 
i | accident, 
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accident, "for Earl Gilbert called for this ſettlement in his laſt fick- 
neſs, which was ready ingroſſed, and in the poſſeſſion of his ftew- 
ard, who being then gone from home, it could not be had for him 
to execute before he died, ſo that the plaintiff hath good equity even 

* P. 17. upon that foot; and there are * ſeveral” precedents where articles 
have been carried into execution againſt remainder- men, as the caſe 
of the Lord Burlington verſus Clifford, and Holling ſhed verſus Hol- 
ling ſhed, and Parker verſus "Parker, for younger childrens por- 
tions, and Alford verſus Alford, in which laſt caſe the perſon who 
had the power covenanted to execute it before he had it, and whilſt 
it was in contingency ; but it afterwards” veſted in the covenantor, 
and not being'executed by him; it was carried into execution againſt 
the remainder-man, and ſo ſhould this. 

Econtra, Thoſe who argued for the defendant, admitted that the plaintiff 
was a purchaſer-in the higheſt ſenſe, and: for the moſt valuable con- 
ſideration, which is marriage, and a portion in marriage; yet where 
ſhe is ſuch a purchaſer at large, and of no particular lands, ſhe muſt 

take her remedy where the law gives it, and that cannot be of 
thoſe lands, for certainly ſhe is no purchaſer thereof at law, 

There are three things relied on by her counſel to make her a 
purchaſer in this court, and thoſe are the articles, the drawing the 
ſettlement purſuant to the ſaid articles, and the will of Earl Thomas ; 
and that tho* one of theſe might not do it, yet juncta juvant ; and 
it hath been ſaid,” that every wife who brings an equivalent fortune 
is a purchaſer of thoſe lands under that will, and the power thereby 
created; but this is a very poſition, becauſe it is eſſential that every 

wet ſhould' be 4d libitum of him who hath it, till it is executed; 

ſo that the plaintiff cannot be ſaid to be a purchaſer under this will 
and power, before that power is executed, 

And as to the articles ſo much relied on, and the covenant there- 
in mentioned, to ſettle 500 l. per annum, it is only a general co- 
venant relating to no particular eſtate or lands, therefore the plain- 
tiff is only a creditor under that covenant at large, which is not 
like the caſe of Hollin ſbed and Hallin ſbed, for there the covenant was 
tied to 'the _ N in the aged and pang were no other to 
anſwer it. 097 136 2101 a 

It is true, that ſpecial forms of words are not | nockfliry | in ex- 

I ua 38 to ecuting powers, and that I infants and femes covert may perform the 

wlan. by "ſame, becauſe they are only inſtruments; it is true likewiſe, that in 

ger. the Lord Burlington's caſe there was a general covenant, but it did 

Rolls, 9 Vin. not reſt there, for he ſettled what he pretended was 1000 J. per 

ho —_ In annum, ac -ording to the articles, which was afterwards found to 

noe © fr. 1. be of leſs value, and appeared ſo to be by the defendant's anſwer. 

O P. 18. #* But the caſe of the mortgagee, who had a deeree in this court 

| againſt the mortgagor (WhO was tenant in tail) to ſuffer a common 

recovery, and he died in contempt of the court in not performing 
on 110 n yet the court Would not carty that decree into ex- 
. ecution 
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cecution againſt the heir: in tail, is a very dong caſe againſt the plain- 


tif, the Lady Coventry; for in that caſe the tenant in tail had an 
implied power to ſuffer a common recovery, by virtue of that eſta'e 
which, he. had in the lands, and he himſelf might have been com- 
pelled to do it, if he had been living, but after his death his heir was 


not; and yet he in a greater meaſure derived his eſtate under his an- 


ceſtor, who was tenant in tail, than the preſent defendant doth un- 


der Earl Gilbert. 


It is true, a tenant in tail hath power only by implication in law 
to ſuffer a common recovery ; but there ſeems to be no material diffe- 
rence between implied and expreſs powers; for wherever the par- 
ties are on a level as volunteers, this court will never interpoſe to 
favoyr one more than the other. 


It is admitted, that in this caſe ſome ſteps were taken towards a 


| future act, but ſtill all reſted in intention; and it ſeems reaſonable 


to have this power or this covenant carried: into execution, if there 
was no other way by which it might be ſatisfied ; but it is plain 
there were other means by which it may be ſatisfied, and that is 
by the perſonal aſſets of Earl Gilbert; therefore a ſpecific execution 
of this-power ought not to be decreed. 


The judges who aſſiſted the Lord Chancellor divided this caſe The opinion 
of the Judged, 


into two points : 


(1.) Whether any thing was done by Earl Gilbert in conſe- 
quence of this power, to moke it a lien on the defendant who was a 


remainder- man. 


(2.) If any ſuch thing was dong, then whether the defendant 


| bath any equity to be re- imburſed out of the aſſets of Earl Gilbert. 


As to the firſt queſtion, they held, that Earl Gilbert had fo far 


b executed the power as to be a hien on the eſtate in the hands of the 


remainder-man. | 
When powers were firſt created by the ſtatute 27 E. 8. they were 
Qtcitly conſtrued at law, and the reaſon was to avoid recalling and 


unſettling eſtates already ſettled ; and probably for e fame reaſon 


ſuch, powers had no countenance in this court; 


* But the power in the preſent caſe, which is reſerved to a te- P. 19. 


nant for life to raiſe an eſtate, is part of the old dominion which 


the donor had over his eſtate, and agreeable to his intention at the 


very time he made ſuch reſervation; and therefore ſhould have a 
favourable conſtruction in this court, 


That the price here given, (i. e.) the portion paid, and the arti- 
cles executed, are a compleat conveyance, and a good execution of 


this power; and that ever ſince the execution of theſe articles, Barl 


_ Gilbert was a truſtee for the plaintiff, and ſuch truſt is aflignable 
and deviſable in this court. 
That there is but one caſe cited at the bar againſt this opinion, 
d ud that is the caſe of the mortgagor who was tenant in tail, and 


Was decreed to ſuffer a common recovery, but died in contempt of 
Vol. IX. | F | that 
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that decree, and this court would not carry it in execution againſt 
the heir; but the reaſon may be, becauſe the heir, after the death 


of his anceſtor.” was in by the ſtatute de donis, which this court could 


not controul ; but if the anceſtor had been ceuy que truſt in tail, 
his heir would have been bound by ſuch anceſtor's lien, dect in 


that caſe, he would not have been in by that ſtatute. 
Ie hath been argued at the bar, that theſe articles ſhall not be 


carried i into a ſpecific execution in favour of a volunteer, when there 


is a plain remedy to be had on the covenant for damages; but that 


is only where a man is ad libitum to perform it or not. 

If the truſtees by the marriage articles had exhibited a bill in this 
court to have a ſpecific execution thereof, it would certainly have 
been decreed for him, and ſo ought it to be for the plaintiff, eſpe- 
cially fince the power created by the will of Earl Thomas covers all 
the eſtate which he ſettled by that will. 

Upon the whole, it might be hard for a court of equity to carry 
the ſettlement alone, thus drawn and engroſſed, into the execution 


of this power excluſive of the articles, becauſe the ſtatute of frauds 


ſettle lands of the value of 500. per ann. by virtue of his power, 


now ſtands in the way; but this power being bound by the arti- 


cles, the very draught of that ſettlement is a good deſignation of 
what lands ſhould be ſettled, and a determination of Earl Gilbert's 


| election to raiſe the 500 J. per ann. out of, and by virtue of his 


wer. 
As to the ſecond point which is, whether the defendant hath 


any equity to be reimburſed out of the aſſets of Earl * Gilbert, (i. e.) 
how far thoſe articles will bind his heirs; and as to that matter, 
the words are to be conſidered, (viz.) that he er bis heirs _ 


etberwiſe ; now it hath been ſaid at the bar, that theſe are $5.0 vil g 


words writ currente calamo, and inſerted in the articles without 


ſideration; but this ſeems to be a miſtake, for the words were cate- 


fully put in as auxiliary to the real lien, ( biz.) that if his power 
ſhould happen be inſufficient to ſettle 500 per ann. that then it 


ſhould be done by ſome other means; and it is probable this mar- 
riage had never taken effect, but in conſideration of this power, ſo 
that the aſſeis of Earl Gilbert ſhall not come in exoneration of the, 


ſettled eſlate; for wherever aſſets are brought in exoberitios, there | 


© Hgtahave. been ſufficient. * 


the debt originally charged the per ſonalty. 


It is true he had election to raiſe this cool. ter ann. out of * 
own aſſets, or out of his power; but it ſeems plain, that he intended 
to raile it out of his power; for here was a deed drawn and engroſſed, 
tho! pot exe uted, by which. deed the lands therein mentioned, be- 
ing of the value of tool. were ſettled on the plaintiff i in jointure ; fo 


that this initiate act, tho' not conſummate, is ſufficient to ſhew. his 
2 to execute this power which he was bound by the articles 


to perform; but if it had been ad ! there an ipitlat act. Would 
It 
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It was decreed. for the plaintiff, that the was a purchaſer of this 
goo l. per ann; under the will of Earl Thomas, and the articles of 
Earl Gilbert, and that, tho' this power was not ſtrictly performed, 
yet here being a valuable conſideration, it ſhall be carried into ex- 
ecution in this court; that the articles are a ſufficient lien in equity 
to carry it into execution; and this being a lien ever ſince the arti- 
cles were executed, there can be no colour to charge the aſſets of 
Earl Gilbert; ſo it was decreed that the plaintiff ſhould have thoſe 
very lands ſpecified in the deed. 4 
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The Earl of Strafford verſus The Lady Wentworth. - | 


WE: 


WIE caſe, /. Sir John Smith being tenant for life, made a The leſſor 

' leaſe for years, rendring rent payable on ſuch a day, and N . 
gafterwards died about two of the clock in the afternoon of rent was pay- 
that day on which the rent was payable; and the tenants able, it is not 
having paid the rent to the Lady Wentworth, who was, the next in iu minute of 


remainder, the plaintiff took out adminiſtration to the "inteſtate Sir thut day. 
Jahn Smith, and then exhibited his bill in this court to oblige 
the efendant, who had wrongfully received the rent, to pay it over 
to Hit, alledging that the rent was due to the ſaid inteſtate in his 
But it was inſiſted for the defendant, that the rent was not right- 
fulfy dbe to the inteſtate until twelve of the clock of that night; 
thooph it is demandable before ſun-ſet, for the benefit of the te- 
nantes te fave a condition, Gc. for it is not legally due to the land- 
lerPtlt the aft minute of that day on which it is payable; and tbe 
tenants Having paid it to the defendant Who had a right to the 
er in whoſe time it incurred, and became due, the plain- Law Bod. 
UF cannot recover it from her, unleſs he ſhews that it yeſted jogbam vers 
inthe titeftate ; and to proye this point, the caſe of Lard '“ Rock- Pk. 55 
117 1 | E 
& x il. Rep. 
177. Pl. 43: 


# « 
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ingham was cited, (vis.) The leſſor died on Michaelmas-day in the 
afternoon, and, before the ſetting of the ſun; it was infifted for the 
% executor, that the rent being reſerved payable on that day, it might 
have been paid in the morning, and that a releaſe upon ſueh pay- 
ment had been a good difcharge; but it was decreed in that caſe, 
that the rent ſhould go to the heir, becauſe at the time of the death 
of the leſſor, he had no remedy to compel the payment, and by con- 
ſequence it was not veſted in him till the laſt minute of that day. 

The ſingle queſtion is, if this rent was due to the inteſtate or not, 
for if it was, then the plaintiff who is his adminiſtrator ought to 
have it. 

It is true it was not due from the tenants till the laſt minute of the 
day on which it is payable, neither could they be compelled to 
pay it till after that day ; but they having paid the rent, they admit- 
ted it was due from them, and it is plain the defendant had no right to 
receive it; therefore it being paid into a wrong hand who received 
it without any title, it ought to be paid over to the plaintiff who had 
a colourable title to receive it as adminiſtrator to the inteſtate. . 
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Deſcarlett ver/us Dennett. 


Bill io Chan- DESC TT made a leaſe to Deſcarlett the complainant, for 
pery wil not « certain lands at Walthamfow in Eſſex for nine years, rendring 
leived againſt ©* | 31.105. a year, with a clauſe of re- entry for non- payment 
a wilful vo- © of the rent, or non-performance of covenants ; in which inden- 
1 * ture was à particular covenant, that the plaintiff ſhould not ſuffer 
or condition. perſons to make uſe of a way over part of the lands demiſed; not- 
| „ withſtanding which covenant, the plaintiff put up a gate at the 

| © entrance into the cloſe, and permitted any perſon to paſs over the 
3 way requiring them to pay. For breach of which covenant, and 
F for non-payment of the rent, the leſſor brought an Heben 
e gn 7, n « an 


* . 
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and had judgment. He alfo brought ſeveral other actions, which 
«ſeemed to carry an appearance of vexation. To be relieved againft 
«which judgment in ejectment, the leſſee brought his bill in this 
«court, offering to pay the rent, and ſatisfy the leſſor for the datna- 
ges in breaking the covenant.” | KAT" 280 
© But the bill was diſmiſſed by Sir Joſeph Jekyll Maſter of the 
<> Rolls, for the Chancery cannot relieve the non- performance of a co- 
4 yenatit, or condition, the prejudice in breach of which cannot be 
« eſtimated by damages: this tends to the prejudice of the inheritance, 
in as much as it may hereafter amount to an evidence for pre- 
ſcription over the cloſe. The cafe of an entry for hon- payment of gee gat. , 


«rent is very different; for there the loſs is certain, and may be te- Geo. 2. c. 28. 


dom by damages. This hath been a ſettled rule in equity,” 
„ Wherefore the bill was diſmiſſed ; tho' Mr. Luruycb for the 
plaintiff argued, that it is hard for his ellent to loſe his leaſe 
« when he is willing to make tecomponce; but by the Maſter of the 
Kolle, it is owing to his own covenant, and to a wilful voluntary 
« breach thereof, againſt which this court cannot telieve,” | 


Wert © | * 
* The Ducheſs of Marlborough verſus Sir John Van- F 23: 
| burgh, and others: 


HE caſe, J. Aſter the batte! of Blenheim the parliament Where after 
was ſo well fatisfied with the conduct of the Duke of 3 account 
Marlborough in obtaining a victory there, that a vote paſſed the parties were 
lower houſe, that ſomething might be done by the publick for the decreed tio 
ſaid Duke, to a gn the memory of that ſervice; and at length ee, 554 
it was refolved, that Blembeim-houſe ſhould be bullt for him at the Matter. 
expence of the publick, and purſuant to that reſolution the geen by 
ber Officers agreed with workmen to build that houſe. 
© But after laying out 200,000 J. in building it, the Duke fell into 
ſome diſgrace, and was charged to give an account what money he 
lad recieved of the crown, and how he difburſed it, and the build- 
ing was no longer carried on at the publick expence, but at the ex- 
pence of the Duke: and at that time there was 45000 J. due to the 
' Overſeers of this building and their workmen ; and “ they who ſet- Mr. Craggs, 
tled the accounts with them had but 16000 J. of the publick money zi. Lobes 
i their hands, to fatisfy that debt, which they had paid, fo that 
there was. 29000 J. due to them, as the account then ſtood, for which 
they exhibired a bill in the Exchequer againſt the faid Dufe, and 
had a decree in their favour ; and now upon an appeal in the houſe © 
Pers it was infiſted; chat the decree ovght to be repealed, for 
"Wat the Duke * was not obliged to pay, this debt, being a ſtranger. P. 24. 
the vote of the Houſe of Commons for building this Bouſe, and... 
being then oat of the kingdom, and never intended to lay out above 
$6,090/; in boilding an Heuſe for himſelf, whictr he had already laid 
Out in carrying on and finiſhing the building thus begun by the _ 
er. K. n ick; 


' 
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lick ; beſides, it did not appear that there was any manner of contract 
made by him, or by any other perſon by his order or authority, with 
the workmen, &c. to carry on this work, therefore they ought to 


take their remedy where by law they could. 


It was farther ſaid, that now the houſe was built, it was of no real 
benefit to the appellant, becauſe it was ſo very large, that the fur- 
niſhing and keeping it in repair would rather be an incumbrance 
than a profit to any ſubject ; ſo that there could be no colour to in- 


force the appellant to pay this debt. . . 
It was inſiſted for the reſpondents, that they were workmen and 


tradęſinen, and that they built this houſe in expectation of being paid 


* 


58 


for their goods and labour, and having no means to compel the pay- 
ment any otherwiſe, than by applying to the Duke, tho' all their 
contracts were made with publick miniſters, it would be a ve 

great hardſhip if they ſhould be unpaid, and ſuch an hardſhip as the 


circumſtances of ſome of them and their families could not bear 


and therefore it would be more reaſonable, that the appellant (who 
enjoyed this houſe, and had the inheritance thereof) ſhould pay for 
it, tho' there was no ſpecial contract to charge him, than that the 
reſpondents ſhould be without any manner of remedy for their mo- 
ney; and it being made appear, that the appellant very often approved 
the building, and gave particular inſtructions to ſome of the reſpon- 
dents concerning the ſame, they had the faid decree affirmed in the 
houſe of Peers, and that the Duke-ſhould pay this debt. 
Afterwards the Attcrney General moved the court, that the Duke 
might be at liberty to file this preſent bill againſt the defendants, 
for that the account ſettled by Mr. Craggs, Mr. Sloper, and Mr. 


| Lowns, who were employed by the publick, ought not to conclude 


him, the rather, that ſince they had no power from him (the Duke) 
there was no reaſon their account ſhould bind him; and for that 
fince he had carried on the work on his own account, it was done 
at a much cheaper rate in every article than when the publick was 
to pay for it; and now, ſince the houſe of Peers had decreed he 
ſhould pay the workmen, it was reaſonable he ſhould have a fair 
account from them, and vouchers ſhould be produced to the ſame, 
eſpecially fince it doth not appear, that the houſe of Lords, who 


affirmed the decree, ever intended that he ſhould be concluded by 


the fated account; and though this motion was ſtrongly oppoſed, 
yet it ſeemed reaſonable to the court to grant it; and thereupon the 
now. plaintiff filed the faid bill, the ſcope of which was, that the 
plaintiff might have an account of what money the defendants had 


received for their work in building Blenbeim-houſe, and to know what 


is fairly and juſtly due to them reſpeRtively, in order that the ſame 


may be paid. „ ky | 
One of the defendants, who was an overſeer of this building, by 


his anſwer ſays, that he is not to account with any but the crown; 
and having already accounted, he inſiſts, that he ought not again P 


\ 


— 
„ 


CC 


Term. S. Trin. 9 Georgii, in Canc. 


be called to account for the ſame thing; and all the defendants ſay, 
that they took the Duke to be their pay-maſter, &c. 

At the hearing the cauſe it appeared, that in the warrant to the 
overſeers of this building to proceed in the work, it was expreſly 


mentioned, that they ſhould be accountable to none but to the Dube 


of Marlborough; therefore it was inſiſted for the plaintiff, who is 
executrix of the Duke, that ſhe ſhould have their account; it is 


true, there is a great demand made by Sir John Vanburgb, but there 


is no reaſon that the plaintiff ſhould be ſadled with it, becauſe he 
was an officer for the crown, from whom he had a penſion to over- 
ſee this work; but if the court ſhould be of another opinion, then 


it muſt be conſidered how much he muſt be paid, for he inſiſts on 


600 J. per annum for himſelf, and 300 J. per annum for his aſſiſtant, 


which is very extravagant, becauſe Sir Chriſtopher Wrenn, who was 


enerally eſteemed the moſt experienced architect in England, had 


t 200 J. per annum, for overſeeing the building of St. Paul's 
church; and though theſe officers and workmen ſay for one ano- 
ther, that the bills delivered and allowed in the ſtated account are 


reaſonable, yet there is a convincing proof of the falſity of that aſ- 


ſertion, (viz.) that ſince the Duke carried on this work at his own | 
Charge, it was done at twenty per cent. cheaper in every article, than 


it was carried on before. s 


Beſides, it will appear in proof, that the crown paid for ſeveral 
things which were never done, and that there were ſeveral frauds 
committed by the overſeers and workmen ; as for inſtance ; there 
were 600 Half-bricks delivered in, * and reckoned at 800 whole 
bricks, and that when theſe officers wanted fruit, they ordered the 


- grocer to ſend it, and then charged it as candles burnt in carrying on 


the building ; therefore, though there is an account ſettled with the 
crown, it is unreaſonable it ſhould conclude the Duke, who is a 
. ſtranger to it, and and is now become chargeable in bis own right. 


They who oppoſed the plaintiff ſaid, that as to the officers, and Econtra. 


particularly as to Sir John Vanburgb, that by virtue of the decree 
made in the houſe of Lords, the workmen who were employed by 


him ought to be paid by the Duke from the nature of the warrant ; 
and certainly the ſame reaſon will oblige him to pay Sir Jobn, Who 


a 


- 7 
— 


employed them, unleſs ſome cauſe can be ſhewed why the warrant 


ſhould be effectual to the workmen, and not to the officers by 
whom they were employct. 3 
It is true, Sir John was an officer of the crown, and as ſuch he 
received a conſtant ſalary, but that will not oblige him to ſerve every 
private man on that account, but rather to have a greater reward 


when he is employed by a ſubject; becauſe, to be employed by the | 


crown is ſuch an approbation of his merit, that he muſt be eſteem- 
ed in a ſuperior degree than others of the ſame profeſſion. 


* 8 | 


„ 
. 
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It is true likewiſe, that Sir Chriſtopher Wrenn was a very great 
architect, and had no more than .200/, per annum, tor overſeeing 
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the building of the cathedral of SC. Paul's, but he lived in London, and 
had ſeveral other works carrying on there at the ſame time, whereas 
$ir Jolu was expoſed to the fatigues of Jong journeys to Worgfteck, 
p and at the expence to have conſtant lodgings there. 
And as to the workmen, moſt of the arguments of their counſel! 
turned upon the hardſhip it would be for them to come to a new 
account before a Maſter in Chancery, for ſo great a ſum as it hath 
coft for the building this hoaſe, and to produce vouchers for every 
particular after ſuch a length of time. | 
Beſides, ſeveral of the preſent defendants were the widows, chil- 
dren, and other repreſentatives of the deceaſed workmen ; fo that 
it would be almoſt impoſſible for them to produce vouchers for the 
| work done by thoſe whom they repreſent, after fo long an acquieſ- 
| _ cence under the ſtated account, upon which they might ſo much rely 
P. 27, as to make them remiſs and * negligent of ſuch vouchers, that pro- 
dabiy great part of them might be loſt. 5 
But the court, aſter enumerating ſome of the great actions of the 
late Duke of Mal borougb, who carricd every thing he undertook 
by the ſtrength of his great conduct and courage, decreed that the 
officers and workmen ſhould come to an account before a Maſter, 


and that the Rated account ſhould not ſtand in the way, 


Curia. 


Hutehinſon & al oerſas Vincent. 


wWybere an ex- HE phaiatff had à brother who (as it was ſuggeſted in the 
3 bil} died ſeiſed of a real eftate, and poſſeſſed of a perſonal 
dried (> eſtate of great value; and by his laſt will and teſtament, after de- 

him, be ſhall vifed ſeveral legacies to particular legatees, and made the defendant 

_ have ed, Vincent executor, and died, againſt whom the plaintiff and his ſiſter 
perſonal eſtate exhibited this bill to have the real eſtate, and their diſtributive ſhares 

after debts and of the perſonal eſtate, or of the reſiduary part thereof after debts 


ente . aud legacies paid. | 
10, 11, S. P, The defendant by his anſwer ſets forth, that the teſtator, by his 
laſt will, deviſed a legacy of fifty pounds to his brother the now 
22 but left nothing to the other plaintiff his ſiſter, and that 
made the defendant executor, but left no fpecific legacy to him, 
ſo he infiſts, that he as executor is entitled to the reſidue of the per- 
ſonal eſtate of which the teſtator died poſſeſſed, and denies that he 
was ſeiſed of any real eſtate, or if he was, the defendant diſclaims 
all manner of right to ite. | ; 
For the plain- Phoſt- who argeed for the plaintiff inſiſted, that tho“ the defen- 
l. _ danit is made ſole exccnto? by this will, which after a long conteſt is 
now eſtabliſhed; yet as this eaſe is cireumſtanced, the defendant 
ought not to have the whole perſonal! eftate, but ſhall be preſumed 
28 4 truſtee for the next of kin of the teſtator, unleſs it can be ſhew- 
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Now by 'this will it ſtands indifferent, whether "the teſtator in- 
tended the benefit ſhould be either for the Defendant who was his ex- 
- ecutor, or for bis next of bin; but it is in proof, that he very often 
expreſſed a gteat regard for his brother and his children; therefore 
it cannot be preſumed he intended his eſtate for a ſtranger. | 
It was argued for the defendant, that nothing appears upon the Econtra. 
face of this will, to induce the court to intend the * defendint o P. 28. 
the 4 truſtee for the next of kin; therefore the preſumption muſt be, 
that he intended the eſtate for the defendant; and tho' there are few 
' caſes in point, yet the reaſon which governs ſome other caſes of the 
Aike nature, may hkewiſe govern this, but there is no caſe to prove 
zhat an executor is a truſtee barely by being appointed executor. 
And it may be ſome reaſon to induce the court to decree in favour 
of the defendant, when it ſhall be conſidered what vaſt expence he | 3 
bath already ſuſtained in the conteſt of this will; for firſt the plain- 2X 
tiff conteſted it in Do#brs-commons, and after ſentence there for 2 
the will, he appealed to the delegates, where that ſentence was af- | 1 
firmed ; then he indicted ſeveral of the witneſſes for perjury, who 
proved the will, and they were all acquitted, there no colour- 
able proof againſt them, 16 that having been defeated at law, and in | 42 
the ſpiritual court, he now makes hi rg be attempt in chancery. = 
An executor hath certainty the whole and ene right to the te- Cori. 1 
ſtator's perſonal eſtate both in law and ini equity, unleſs upon the 
face of the will it appears by ſome indications, that the teſtator in- 
tended to the contrary, as by giving him a ſpecific legacy ; for by 
ſuch a deviſe it appears, that he intended him no more. 
And this was laid down as 4 rule, when the Lord Jefferies was 
Chancellor, and with reaſon, and hath been a ſanding rule 
io the court ever ſince (with ſome little variations and exceptions 
from the circumſtances. of caſes) to exclude the executors. 
But the executor in the preſent caſe having no ſpecific legacy 1 Vem. 473. 
deviſed to him, it doth not appear but that the teſtator intended the | 
whole perſonal eſtate to him; therefore this bill was difchiſſed, but 
" without cofts, upon condition the plaintiff ſhall not hate the de- 
Sendant with any farther demands. 


* 


Spencer verſus Chaſe. 


HIS was a bill exhibited by the plaintiff againſt the defendant, Deviſeoflands 
| to have an account of what was really due to him, and to have eum 
« ee of the eſtate t of the money, n 


Ik be bill ſets forth; chat the defendart had impoſed on the plain- to the oge of 
tif when under 


— 4 


age, and had got ſeveral bargarns made between 2 ne 
them, which be compelied the plaintiff to execute e Se he came lle 


& ge, and panicolicly' 4 chortghge of an houſe in Mf) ter in yer re 
r. which tho defendant now cafe as an = * F. 29. 
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For the 


P. zo. 


and that he perſuaded the plaintiff to mortgage other lands to him 
(the defendant) to ſecure the repayment of 640 J. when in truth, he 
(the plaintiff) never received above 320 J. of him upon any account 
whatſoever, 3 

The defendant by his anſwer denies any truſt of the houſe in Ru/- 


 ſel-Rireet, but inſiſts, that it was an abſolute ſale thereof to him, and 


as to the mortgage-money he could not remember the ſeveral ſums 
he had paid to the 8 but affirmed that he had paid ſeveral 
ſums to him, and diſcharged ſeveral of his notes to other perſons ; 


but cannot tell when, or to whom ſuch notes were payable, or who 


were witneſſes to them, having cancelled them at the time he took 
this mortgage for his ſecurity ; but that he had actually paid to the 
plaintiff 101 J. 105. and 60 J. more, and delivered a chaiſe to him, 
in all, to the value of 2000. and upwards, but denies any impoſition 
on the plaintiff, and inſiſts, that he may be allowed 2 10 J. the plain- 
tiff had of him over and above the 640 J. ſecured by the mortgage, 
beſides his charges and bills of fees and expences, as an attorney for 
the plaintiff, which were not yet made up, but inſiſts that they 
ſhould be allowed on the account. | 
It was argued for the plaintiff, that from the nature of this tranſ- 
action he had a very hard caſe; for it appeared in the cauſe, that 
he was an attorney's clerk, and being very extravagant was encou- 
raged, ſupported and ſupplied by the defendant in that way of living, 
he being another attorney in the neighbourhood, and who knew the 
plaintiff was entitled to the ſaid houſe and lands whilſt under age; 
and having been ap me in his extravagancies with ſeveral ſmall 
ſums of money at ſeveral times by the defendant, he threatned this 
young man, as ſoon as he came of age, to ſend him to gaol if he did 
not repay the money; and thereupon he extorted from him both 
this conveyance of the houſe in Ruſſel-fireet, and the mortgage of 
his other land. | . "LL 
Now this houſe is very well tenanted, being a good houſe, and let 
for 401, per annum, and the plaintiff who was entitled to the re- 
verſion after the death of an old life then in being, ſold it to the de- 
fendant for 100 J. who within a few days afterwards ſold it to one 
Huckſley for two hundred pounds, | NN | 
* And as to the mortgage-money, even the defendant cannot 
ſhew any particulars of money paid by him, more than the plaintiff 
hath ſet forth'in his bill; ſo that he muſt come to an account for 
that money, and ought likewiſe to account for the profits of the 
houſe in Ruſſel-fireet, notwithſtanding the | pretended conveyance 
thereof was made by him after he came of age, becauſe it was ex- 


| torted from him in the manner as already mentioned. 


* 


But as to that matter, it was anſwered by the defendant's counſel, 
that there was no colour to make him account for the proſits of the 


houſe in Ruſſel-freet ; for tho Huckſley gave him 200 J. for it in a 
| Little time after he (the defendant) bought it of the plaintiff; yet that 


5 | was 


—— 
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was a great deal more than the real value, it being bought for the 
conveniency of the purchaſer, whoſe houſe was contiguous, and that 
there was no colour to avoid the ſale thereof, becauſe there was no 
manner of proof, that the plaintiff was impoſed on or circumvented. 
And as to the mortgage- money, there being a croſs bill exhibited 
againſt the plaintiff, he owns in his anſwer, that he had received 
ſeveral conſiderable ſums of the defendant ; therefore if he (the de- 
fendant) ſhall be made ſubje& to account, and it being very hard 
to prove every particular diſburſement made by him in behalf, and 
for the uſe of the plaintiff, it may be reaſonable that he ſhould be 
examined upon interrogatories, and that the defendant's bill of coſts, 
and all other his demands may be brought into the account and 
allowed. | | 
But upon reading the will of the plaintiff's father, which was his 
title to the mortgaged lands, it appeared to be a deviſe of the ſaid lands 
to truſtees and their heirs, until the plaintiff came to the age of 25 


to the right heirs of the father, ne 
And it appearing, that the plaintiff was not of the age of 25 years 
when he executed this mortgage, but of the age of 21 years, and 
no more, ſo that expreſly by his father's will, he was not to take 
till four years after the mortgage was made, the court was of opi- 
nion, that it was void in law; for if it was a contingent and exe- 
cutory deviſe to the plaintiff, it is plain he had no title till the con- 
tingency ſhould happen; but if the eſlate-tail was executed in him, 
then he might make a title by ſuffering a common recovery, but 
let it be either way, he was now of age, and ought to pay or ſecure 
wha is juſtly due to the defendant. © —- - 
But as to the fale of the houſe in Ruſel-freef, it was an impo- 
| ſition on the plaintiff, for the defendant bought it for leſs than three 
ears purchaſe ; therefore he ought to make an allowance for what 
fold it more than he paid for it to the plaintiff, © 
And the mortgage was decreed to ſtand as a ſecurity for what 
ſhould appear to be juſtly due to the defendant, of which the Maſter 


years, and then in truſt for him and the heirs of his body, remainder 


Curia. 


9 P. 31. 


was to take an account, and that the plaintiff ſhould have his coſts 


to this time, to be deducted out of what ſhall appear to be due to 
the defendant ; and that upon payment thereof the defendant ſhall 
But upon non-payment the plaintiff ſhall ſuffer a common reco- 


very for the defendant's ſecurity, and be forecloſed according to his 


prayer in the croſs-bill ; and if the defendant is willing to be at the 
charge, the plaintiff ſhall ſuffer a recovery immediately, leſt the de- 
tendant ſn d die before what is due to him ſhall be paid, | 
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Bertie verſus Lord Cheſterfield, at the Rolls. 


HE caſe, The pli aintiff Mr. Bertie, was defired (as ſug- 
_ d geſted in not proved) by the late. Ear of Caer- 
ther is ſubject naruan, to ſee his Lady buried; and therempon the plaintiff em- 
to the faneral ployed an undertaker of , r to bury the ſaid lady, expecting to 
* be fepaid what he ſhould lay out in the funeral expences, by the 
defendant the Zarl of 'Chefter field, o whom the Earl of Coernar van 

had deviſed 6000 7. per annum, ſubject to the payment of his debts ; 
but he cofuſing to pay the ſaid charges, the andertaker brought an 
action at law againſt the now plaintiff, and recovered 2701, for this 


burial. 
' Thereupon the plaintiff exhibited a bill in this court -agpint the 
defendant, to diſcover aſſets in his hands of the Ear! of Caernarvan's 
glare, and to ſubject the ſane to the payment of this money for the 
burial of his lady. 

It appeared in this cauſe, that there was a ſettlement of ſeparate 
Maintenance made for this lady, and that ſhe had power to diſpoſe 
it by will, and that accordingly ſhe- made a will, and thereby de- 
viſed ſeveral legacies to perſons therein mentioned, and conſtituted 
the now plaintiff executor thereof; but it was infiſted for him, that 

ſettlements for ſeparate maintenance ſhall never extend to funeral 
charges ; and tho the Lady had made a will, and the plaintiff * ex- 
ecutor, yet it appeared ſhe had won away more than the had to 
* 
For the de- It was ſaid for the defendant, that Gnce the plaioriff was made ex- 
- Fendant.  eoptor, and bad of his own accord taken upon himfelf the burial of 
the teſtatrix, there could be no reaſon to charge the defendant, for 
there could be no equitable charge on my Lord Cuernarvan's eſtate 
in the defendant's hand, unleſs the plaintiff was defired to over- 
ſee and take care of this burial of his lady; and altho' that did 
not to be the . caſe ; yet becauſe the plaintiff took nothing of 
her eſtate, by being made executor, for ſhe de away the whole 
as ies, 
It was decroed, that the huſband's eftate is ſubject by law to 
the funeral expences in burying the wife, therefore the plaintiff ſhall 
bo re-amburſed out n in the defendant's 
* together with his coſts at law, and in this court; but his 
bill mas dafraifſed with cofts, as far as it related to the undertaker, 


A 


The huſband's 
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FE keg Lawly verſus Lawly. 


HE caſe, /. Sir Francis Lawly had iſſue Sir Thomas, who Lands were 
had iſſue Sir Thomas, the now plaintiff; and the ſaid Sir fertled in 

Francis, = the marriage of his ſon Thomas, ſettled ſeveral lands on — 115 gy 
truſtees, Sc. in truſt for the ſaid Sir Francis, during his life, that if the 
remainder to his ſon Sir Thomas for life, remainder to the firſt and = 1 
every other ſon and ſons Sir Thomas in tail male, with a power to receive the 
either of them when in poſſeſſion, to make leaſes of any part of the profits as they 
faid lands for twenty-one years, or three lives; provided, that if the 5 en lets 
Lady Lanwly ſhould ſurvive Sir Francis and Sir Thomas her huſband, made leaſes 
then in truſt to-permit her to receive the rents and profits of theſe r 
lands during her life, as the ſame were at that time let. a 

Sir Francis died, and Sir Thomas entered and let thoſe lands at an the heir at 
advanced rent, and died, and his lady received the ſaid rent during =P, _ OY 
her life, for ſeveral years, and made her will, and the defendant ex- yanced rent. 
ecutor thereof, and died. 

And now the plaintiff exhibited this bill as heir at law to Sir 
Thomas and Sir Francis his grandfather, to have an account of the 
executor of the Lady Lawly of the overplus of the rent received 
her in her life-time, and what hath been received by the ſaid ex- 
ecutor fince her death, and that it may * be paid to him, for that he * P. 33. 
is entitled to it as heir at law, as aforeſaid. 

The defendant anſwers and ſays, that if the Lady Lawly received 
more than ſhe ought, it was above fourteen years ſince; ſo pleads 
the ſtatute of limitations; and if that ſhould not be allowed, then he 
ſays that he hath not aſſets, but what is ſufficient to anſwer debts of 
an higher nature affecting the fame. 

But the defendant was decreed to account, and that what ſhall Curia. 
appear to have been received by the lady more than the ought to 
receive (being the improved rent) ſhall be paid to the plaintiff out 
of her aſſets; and what hath been received by the executor fince her 


death ſhall be paid out of his aſſets. 
And as to the ſtatute of limitations the plea was diſallowed, be- Statute of 


cauſe the eſtate in law was in truſtees ; and the defendant was or- RN 
dered to pay dan 3 


where the 
eſtate in law 
is in truſtees. 


| Carrick & al verſus Errington. 


"HI S'was a bill exhibited by the plaintiffs Carrich and two Where pa 1. 
others, as heirs at law to Edward Errington; and it was to are not di 


avoid and ſet aſide a conveyance obtained by the defendant by fraud, bled by the 


ſuggeſting, that the ſaid Edward was a weak man in his intellects, bring their 


bill in equity. 


Il Rep. z6r. pl. 104. Moſeley 8. pl. 8. 2 Eq, Caſ. Abr. 623. pl. 13. 624. pl. 20, 625, pl. 21, 
, 23. - 
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| and thas he conveyed the lands, &c. to truſtees and hey tes, in 
truſt for Thomas Errington, for life, remainder in truſt to his firſt, 
and every other ſon in tail male, remainder to William Errington in 
like manner; and all this in conſideration only of 200 J. for which 
reaſon it appeared to be a fraud and impoſition on the faid Edward. 

The de endant pleaded, that two of the plaintiffs are papiſts, 
and conſequently Klabled to bring this bill by the ſtatute 11 & 12 
Will. z. for that they cannot take by deſcent from their anceſtor ; 
and as to the other plaintiff tere is nothing in the caſe but what may 
be tried at law, (viz.) what was the conſideration of this convey- 
ance; and it is plain, that the defendant Errington was eighteen years 
of age and upwards, when the aforeſaid fiatute was made, conſequent- 
ly not within the penalties; therefore it ought to be tried at law, 
whether the plaintiffs are capable to recover, or the defendant capa- 
ble to take by this conveyance ; for it is probable that it may appear 

*P. 34. Edward had ſome other conſideration * to make this conveyance ; 
beſides, the 200 /. therein mentioned, 

But admitting the firſt limitation to Thomas is void, he. being in 
capable to take, / becauſe he was a papiſt, yet the limitation over to 
ee is good, and ſhall veſt immediately. 

But that was denied by the court, for the contrary was ſettled in 
che Dutcheſs of Hamilton's caſe, (viz.) That tho” the firſt limitation 
is to a pap, who is diſabled by the ſtatute to take; yet it is not 
ſuch a void limitation, ſo as the remainder ſhall immediately veſt, 
as if the firſt was dead without iflue. 

Beſides, this eſtate is more likely to continue in a. proteſtant fa- 
mily, by ſupporting this conveyance, than by deſtroying it, for 
Thomas Errington, the papiſt, is an old man and hath no iſſue, but 
William, who is the next in remainder, is a proteſtant. 

For the plain- The counſel for the plaintiff argued, that it was proper for him 

$ to apply to this court, becauſe it was to diſcover a-fraud, and for 
that the legal eſtate was, and is in truſtees ;- ſo he muſt come into 

a court of equity to ſet the deed aſide. | r 

And if it is ſet aſide, the plaintiffs muſt take as heirs at law to 
Edward; for tho two of them are papiſts, yet they were above the 
age eighteen years at the time this ſtatute was made, and conſe- 

| quently not ſubjeR to the penalties therein mentioned. 
wwe But admitting they were all pap'ſts, and incapable to take, yet 
certainly they are capable of coming into a court of equity to ſet 
aſide any conveyance fraudently obtained from their anceſtor, and 
the rather, becauſe it may happen that the next of kin, who is a 
| proteſtant, may not be willing-to be at the expence of a ſuit in 


=_ * Chancery for ſuch a precarious intereſt, as to receive the profits of 
—_ ang eſtate until the heir at law becomes a Proteſtant ; ſo that a frau- 
1 dulent deed ſhall carry the eſtate. 
1 100 +>," Hen ſettled 3 in Roper and Ratcliff's caſe, that the heir 
= 5 at law, tho' a papiſt, is capable to take the inheritance, for it is in 


him 
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him, tho” the next proteſtant of kin hath the pernancy of the profits 

till the other becomes a proteſtant; and the truſt limited to ſupport 
contingent remainders cannot be ſaid to be a truſt for a papiſt, nor 

Mall the remainder- man in this caſe take immediately, ſuppoſing the 
limitation to Thomas to be void as to himſelf, becauſe he * was a * P. 35. 
papiſt, for if he ſhould take immediately, then this abſurdity would 

tollow, (vis.) all the contingent remainders to the ſons of Thomas 

would be void; and it could never be the intent of the donor, that 

Milliam the remainder-man who gave no conſideration, ſhould im- 
mediately have the eſtate, for all the conſideration moved from Wa- 

mas, and the only conſiderarion mentioned in the deed is money, fo 

ſo no other ſhall be averred, Fad, E. 
There was no decree made, but a reference to a Maſter to inquire Curia. 
what was the conſideration of this deed, if any; and as for what was 
offered that two of the plaintiffs were eighteen years old at the time 

of making the ſtatute, and conſequently out of the penalty, the 
court was of opinion, that they were out of the letter of the act, but 
within the intent and meaning of it; for the lawmakers could never 
intend to put infants of tender years in a worſe condition than thoſe 
who were of age; but be that as it will, the plaintiffs. are proper 

to make application here as heirs at law to Edward Errington. 


8 . Savage verſus Foſter. Bong eee eee. 
HE caſe, J. Margaret Sec — of the lands in que- Where a 
ſtion upon her marriage with Peter Flavill, ſettled the ſame aps _ . 

upon truſtees and their heirs, to the uſe of the ſaid Peter for life, then title, and not 
upon Margaret his intended wife for life, remainder after the death giving notice 

of.the ſaid Peter and Margaret to the heirs of the ſaid Peter, on the SEE I 

body of the ſaid Margaret to be begotten, remainder to the right never (et it 

heirs of the. ſaid Margaret for ever. K 1 1 1 * 

The ſaid: Peter and Margaret had iſſue only one daughter (te 

now defendant) who was married to one Fofter. 

Peter Flavill died, and then his widow married one Brown, by 
whom ſhe had iſſue one other daughter, and no more, which daugh- 

ter being courted by one Williams, but he refuſing to marry her with- 

out ſuch a fortune, which Margaret her mother was not able to 

give without break ing thro' this /e7tlement, conveyed the ſaid lands 
to the aforeſaid Williams, &c. and the defendant Mrs, Fofter and her 
huſband who knew that the lands were ſettled on her in tail as 

aforeſaid, ſollicited her mother Margaret Brown to make. a con- 

veyance in favour of the ſaid Williams, and were aſſiſting in car- 

tying on the marriage between him and her hbalf-/fter Brown. Kt” 

Wpbereupon the ſaid Margaret conveyed theſe lands, &c. to , P. 26 
the uſe of herſelf for life, remainder to Williams and his heirs; then 39. 

the marriage took effect; and afterwards Williams ſold theſe lands 
to the plaintiff Savage, who entered and built an houſe thereon. $ 
| . An 


* — 


17 


22 * * as. 8 a 


— ä 


Term. 8. Trin. 9 Georgii, in Canc. 


mn... 


And now Mrs. Furſter who was the iſſue in tail, by virtue of the 


ſaid ſettlement, and endeavouring to ſet it up againſt the title of the 


plaintiff, who was the purchaſer, he exhibited a bill againſt her 
to have his title eſtabliſhed againſt that ſertlement ; for that ſhe ha- 
ving full notice of the purchaſe, and of her own title, ſhe gave no 
notice thereof to the plaintiff, and therefore ought not to be at li- 
berty now to impeach it, though ſhe was a feme covert, but that 
ſhe ſhould be concluded by this fact as well as if ſhe was an infant. 

It was argued for the defendant Mrs. Foſter, that two things are 
neceffary to bind the right in caſes of this nature; the one is, that 
the party muſt know his own title to the lands; and the other is, 
that he muſt be inſtrumental in promoting the purchaſe thereof by 


the vendee, without giving him notice of ſuch title; for it would be 


of dangerous conſequence if the bare permiſſion of him to proceed 
in'the purchaſe ſhould be a foundation to bind his right in this court 
on the foot of fraud. ' 2 ee e dee 

It is true, the defendant knew ſhe had a title under this ſertlement, 
but ſhe apprehended ſhe was not to take till after her mother's death; 
ſhe knew likewiſe that her ſiſter was about to marry with Williams, 
but did not know upon what terms; but if ſhe had known the terms 
of that marriage, ſhe was then a feme covert, and her huſband ought 
to have given the plaintiff notice of her title ; therefore his negli- 


. gence ſhall not prejudice her who had done nothing to loſe her | 


inheritance, and the entire benefit of this ſettlement for ever. 

On the other fide it was firſt denied, that the two things before- 
mentioned by the plaintiff's counſel are neceſſary to have relief in 
caſes of this nature ; the one, that the party ſhould know his own 
title, and the other, that he ſhould be inſtrumental in carrying on 
the purchaſe by another, without giving him notice of ſuch title. 
It is true, he ought to know his own title, and that muſt ne- 


ceſſarily be intended in this caſe, becauſe the defendant had the cu- 


P. 30. 


ſtody of this deed of ſettlement; but it is not neceſſary that the per- 
ſon intereſted ſhould be aQtive or inſtrumental in- carrying on the 
agreement in order to a purchaſe ; for * if the party knew his own 
title, there can be no danger that his right ſhould be bound by the 
purchaſe, becauſe it was in his power to help himſelf by giving the 
purchaſer notice of: ſuch right ; and though this defendant was a 


ſeme covert, yet it was a fraud in her not to give the purchaſer 


notice of her right ; and therefore it ſhall be bound for ever, and the 


rather, becauſe the defendant ſolicited her mother to make this 


conveyance in favour of Villiams, upon the marriage of her ſiſter, 
and for that the plaintiff hath entered and built on the lands. 
Where there is a parol agreement made for a leaſe, and the leſſee 
by virtue of ſuch agreement enters and builds, this court will eſtab- 
fiſh it on the foot of fraud in the leflor, notwithſtanding the ſtatute 
of frauds, &c. becauſe contracts executed in part are not always 


within the ſtatute, though executory contracts are. | 


4p ' 
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Now this bill is brought to be relieved againſt a fraud in the de- 
fendant, who would avoid the plaintiff's title by an elder ſettlement, 
though ſhe was privy to, and aſſiſting in carrying on the marriage of 
him under whom the plaintiff claims, and never gave any notice of 
her title to the purchaſer. 

Now when any thing in order to a Sprhals is 4 tranſ- 
acted, and a third perſon knowing thereof, and of his own right 
to the lands intended to be purchaſed, and doth not give the purcha- 
ſer notice of ſuch right, he Cpall never afterwards be admitted to ſet 
up ſuch right to avoid the purchaſe ; for it was an apparent fraud in 
him not to give notice of his title to the intended purchaſer, and in 
ſuch caſe infancy or coverture ſhall be no excuſe ; for tho' the law 
preſcribes formal conveyances and affurances' for the ſales and con- 
tracts of :nfants, and feme coverts, which every perſon who contracts 
with them is preſumed to know; and if they do not take ſuch con- 

veyances as are neceſſary, they are to be blamed for their own care- 
leſneſs, when they act with their eyes open; yet when their right 
is ſecret, and not known to the purchaſer, but to themſelves, or to 
ſuch others. who will not give the purchaſer notice of ſuch right, 
ſo that there is no laches in him, this court will relieve againſt that 
right, if the perſon intereſted will not give the purchaſer notice of 
it, knowing he is about to make. the purchaſe ; neither is it neceſ- 
fary, that ſuch infant or feme-covert ſhould. be active in promoting 
_ purchaſe, if it appears, that they were ſo privy to it, that it 

Ian not be done without their knowledge. * 

Therefore it was decreed, that the defendant ſhould levy a 655 
to the plaintiff, to extinguiſh her right to the lands in this ſettlement, 
and that the plaintiff ſhould have a perpetual injunction to quiet his 
poſſeſſion ; and that if the defendant ſhall levy the fine quietly, and 
without delay, then the pint ſhall have no coſts, otherwiſe he ſhall 

pay coſts. 

And the caſe of Watts verſus Haſewell was now 9 
where. tenant for life borrowed money, and his ſon who was the | 
next in remainder, and an infant, was a witneſs to the deed of mort- 
gage; this court gave relief on the foot of fraud, becauſe the infant 
be not give the mortgagee notice of his title. 

Jo in the caſe of one Clere, who was an infant, and clerk to an 
attorney, and had a mortgage on his maſter's. cſtate, and engroſſed 
a ſubſequent mortgage thereof to another, without giving notice that 
the eſtate was mortgaged: before to bim; and for that reaſon. his | 
mortgage was poſtponed on the foot of fraud. 

Mora; in the next ſeſſions of parliament, the defendunt petitioned 
to appeal, or to have à rehearing at the peril cf coſts, and offered 
to Ry © fine on that N but it Was OY: yy not han, i * 
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|  Dowſe verſus Rue. 
2 © » The ſubſe- | PON an appeal from a decree at the Rolls, the caſe was thus, 
_— va 3 . The defendant Mrs. Rue, whilſt a femme ſole lent 100 J. to 
de tie mortgagor, who, for ſecuring the repayment thereof, made a 
ert mortgage mortgage of the lands to her, dated in April 1700. 355 
43 aht en Afterwards the defendant married My. Rue, who being a ſeafaring 
dase, and man, and having a penſion or half-pay from the government, pro- 
YZ | 22 8 ceeded in a voyage to ſerve the Czar of Muſcovy, and left a letter of 


attorney with his wife to receive his pay as it ſhould become due. 


= 22 Afterwards the mortgagor of theſe lands borrowed 600 J. more of 
1 — 3 one Mary Sberloct, and for ſecuring the repayment thereof with in- 


them all: de- tereſt, he mortgaged the ſaid lands to her by deed, dated in Aug. 
MEER year after the mortgage for 100 J. to the defen- 

* mortgage dant Rue, who afligned the ſaid mortgage of 1000. to another in her 
was executed ; huſband's abſence, pretending ſhe had a power ſo to do,. and pro- 
and if't 93%, duced a letter of attorney (as ſhe pretended) under his hand for that 
| money ws Purpoſe; * but as ſoon as he returned, he brought a bill in equity 
pad onit. apainſt the aftgnee, and had a decree for a reconveyance-on payment 
* * P. 39. of 1501. which was paid by the ſaid Aigner to the wife, upon her 
1 aſſignment of the ſaid mortgage. n 
Then the plaintiff Det, in right of his mother-in-law, Mary 

Sherlock, who had the ſubſequent mortgage for 600 /. exhibited this 

bill againſt the defendant Rue, and the affignee, to have a fair account, 

| and to have an affignment of the prior mortgage of 100 J. upon pay- 

hy ment of what ſhall appear. to be due thereon ; and the rather, be- 

cauſe the ſaid firſt mortgagee had all the deeds and title of thoſe 

lands which were left in her poſſeſſion by the mortgagor, ſo that 

the plaintiff, who was the ſubſequent mortgagee, might be eaſily 

We. But /now pending this bill, the defendants ſet up another mort- 
WO) | gage of thoſe lands to them for ſecuring the payment of 200 J. with 

| intereſt, which 'm e was dated 28 March 1700, about three 

; weeks before the mortgage in April, for 100 J. but it being denied 
A by the plaintiff, thete was a decree made at the Rolli, that it ſhould 
1 de tried at law, whether the deed dated 28 March 1900, was ex- 


creed a trialat 170 1. Which was a 


N 


= ecated, from which decree the plaintiff now appeals, for that it was 
1 | too ſhort; for if upon the trial it ſhould appear, that ſuch deed was 
3 4 executed, yet the money therein mentioned 'might be paid in part 
=_ or in the whole; therefore it ſhould be directed tobe tried in like 


manner, Whether that money, or how much thereof was paid. 
Tor dhe plain- But it was inſiſted for the plaintiff, that this mortgage of 200 /. 


= ak. ſhould be ſet aſide without a trial at law, becauſe it appeared that 
11 2257 the mortgagor had a title to thoſe lands by leaſe for thirty- four years; 
— and ia the mortgage dated in March, he recites it to be for 2 8 
| C | f | | VVV | eight 
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Ion 14 fo that it is very unlikely he would maderce it for four 
Fears longer than he had in it; and in April following he mortgaged 
it to the fame perſon for thirty years, to commence immediately ; 
and this was very extraordinary in the mortgagee to take a ſecond 
mortgage of the ſame lands for a ſhorter date and time than the firſt, 
hen the money lent and ſecured by this ſecond deed might have 
_— better ſecured by indorfing it on the mortgage dated in March 
be 
Beſides, if a ſubſequent term of the ſame premilite was taken in 
% and to commence at the ſame time, that will be a ſurrender 

in point of law of this deed in March before. 

It was admitted at the Rolls, at the hearing this cauſe, that if « p 40 
the deed in April had been to ſecure a greater ſum of money than the ; 
. deed in March, it might have been preſumed to have been made in 

* atisfaRion of the firſt ſum ; but it may be as well preſumed, that 
. be. mortgagor paid 100 /. of the 200 J. and gave the ſecond mort- 
ige in April, for the ſecuring the payment of the other 100 J. and 
Heglected to cancel that in March. 
HBeſides, the defendant was never in poſſeſſion by virtue of this 
mortgage dated in March, neither was the principal or any intereſt 
demanded in twenty years. 
But it was inſiſted for the defendant, that no alteration ought to 
N be made in the decree at the Rolls, but paly, that it may be di- 
cded to try if any part, and how much of this 200 J. was paid; 
_ and thereupon it was decreed, that it ſhould be tried at law, whe- Curia. 
. ther this deed was executed; and if it was, then whether the whole, | 
1 8 fart, or how Neupert v. 7 was —_ 


neee verſus The WY Tenham. \ _—_— 
to the Lord Chancelher by Mr. Grardaatiip 1 
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18 was a petition 
1 Nad, the grandfather of an infant af the age of ſeven = 
Rus, to haue him 1 the cuſtody of his mother (the de- to another. 
#endant)' being a pap; andl to be delivered to Serjeant Banes, and 2 8 
 awpther named by the petitioner, that he might be educated in the- N | 
Proteſtant religion. | | 3 
It appeared by ſencral ofidavies ready to be produced, chat this in- aint, = 
Fant: was entitled to 1700 /. per annum, as tenant in tail in remain- | = 
er, aſter the determination af the eſtate for life of his faid grand- | 
ther; and it was infifted for the: petitianer, that it might be of ver / 
Al conſequence, that the education af this child ſhould be left wit 
"i papeſi,, who: might inſtil the Principles of that religion in an infant. 
hat the father of this infant ſaid on his death- bed, that he - MN 
: belted bes father (the petitioner) would take care.to educate this child _— 
_ -mnithe profoſierit religion, and not leave the education of it to his = 1 
"tak who was a papiſt; 3 now tad, and tbe grandfa- 4 
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ther (ihe netitiocer) very „eld, and. for that reaſon unable t to take the | 
_ guardianſhip on him; he defired that two of his friends in whom he 
repoſed an entire confidence, and to whom he atlogued the guar 


dianſhip, might have the education of this infant. 
* Thereupon the court inquired, whether thoſe perſons were 


willing to take this charge upon themſelves ; and one of them, (viz) 
cant Banes, being preſent; ſaid, that he had received ſeveral fa. 
vours from Mr. Reynolds, the petitioner, and therefore was willing 
to ſerve him in any thing with which he ſhould be entruſted ; and 
that if the court WO it proper he would take this charge upon 
himſelf. ps 
But the defendant, the Lady Te enbam, did by het counſel oppoſe 
the making any order upon this petition, for that it appeared by the 
oath of the Earl of Litchfield, then in court (who was the ber 
of this infant) and by the oaths of ſeveral other perſons, that this 
Lady had fo great a regard to what her huſband in his life-time de- 
fired; as to the education of this child, that ſhe directed he ſhould 
be baptiſed by a miniſter of the church of England, and that he 
is conſtantly attended by ſuch a miniſter ever ſince he hath been ca- 
pable of any inſtruction, and particularly he hath _ taught the 


church catechiſm. 
Beſides, the petitioner deſerves very 


little ge as 95 this matter, 


bescauſe he having 1700 J. per annum, /as aforeſaid, - was ſo hard to 


- 
* 


Curia. 
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tageous for the child to be under the 


his on ſon (the father of this infant) that he allowed him no more 
than 404, per annum for his maintenance, and would never ſee him 
Gnce his marriage with the defendant, and had never ſeen this infant, 
his grandchild, or defired to ſee it; therefore it would be very hard 
to take a child from a mother, at the inſtance of a grandfather, who 
was ſo very unkind to his own ſon, and to commit it to the care 
of ſtrangers (for he doth not deſire the guardianſhip: himſelf) and the 
rather, becauſe the mother is willing to give any ſecurity the court 
ſhall approve, that this child ſhall be educated in the proteſtant re- 
ligion, and that the Earl of Litchfield'would:be one of hee ſecurities, 
or otherwiſe, that this child might be delivered to that noble Lord, 
or at leafl, that he may be one of the Guardians, and that ſhe may 
have the liberty of ſeeing her own child, and not be deprived of that 


comfort which all other mothers naturally enjo. 
This Lady hath been married to two proteſtants, HY ſtill et 


nues a roman catholick, and probably to her honour: fo to do, be- 


ing convinced ſhe is in the N but tho! her:hohoor hath got ſo 
far the better of her principles, as to educate this child a proteſtant, 

according to the deſire of her huſband, yet it ig ta be feared, that 
ſhe will always have ſuch perſons about ber as may inſtil the princi- 
ples of another re in his ay and make a e r 


on his tender years. 9 
1 1 be more advan- 
. of Row "TR perſons, 


and 


Beſides, if this wat it to be W 
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4 not of Fx mother, who by her indulgence and fondneſs might 
do it an injury. 

"Therefore it was ordered, that the child ſhould be delivered to 
thoſe perſons whom the grandfather (the petitioner) had appointed 
to. be guardians, but ſo as the mother may ſee. him at any time. 

But this decree was reverſed in the houſe of Lords, upon the ap- 

of the Lady Tenbam, and there. reſolved, that theſe words of 
huſband on his. death-bed,  (viz.) That he expected bis fat er 
{the petitioner) would take care to ſee this child educated in the pro- 
gan religion, were a good appointment to make the grandfather 
uar 

That the appointment of a guardian is a bare power and truſt, 
10 not aſſignable, as it hath been reſolved in * Bedle and Con/table's . Vaugh, 
caſe; and about three years ſince in the Duke of Beaufort's caſe, Rep. 
whole father had appointed the Duke of Ormond guardian ; but he 
being attainted of high treaſon, and ſo made uncapable, another 
guardian was appointed by act of parliament, it being not to be done 
by any other power. 

Therefore the petitioner the grandfather was ordered to take the 
guardianſhip upon himſelf in perſon ; for that he could not aſſign his 
power to another ; and this 1s agreeable to another decree made in 


Pep. 237. 
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4 5 8 Steed verſe Cragh, at the Rolls. 


N E Jefeadint being a feme ſole, nd fleſſed of a lo term 
for years, ee L with N. po who of» bog term 4 bog. tem. 
100 to L. R. for ten” years; and in ſome ſhort time aſter, having veſted in. of 
occaſion for money, he borrowed it of the ſaid L. R. the underleflee, ** right eps Tre 
and covenunted that he would grant him another leaſe of the pre- wits, bs mad 
votes, to commence after the expiration of the ſaid term for ten an onderleaſe | 
5, and to continue during the time be e right, Ge. but died pur! 1 


he made ſuch leaſe; 1 0 rowing money 
of the leſſee, 


8 ae leaſe after the end _ years, and to 1 during the time he 
E! — 


re 
* Z. R. the underlefics a at kate ern 10 B. B. and *P. 43. 

40 all his right which he had by virtue of this covenant, and then 

. B: by his laſt will deviſed the fame to the plaintiff Steed, who en- 

tered; and was. and the term for ten years being expired, the 

no defendant (who was plaintiff at law) brought an cement ; and 

- thereupon the plaintiff exhibited a bill to be continued in the poſ- 

ſeffion of the lands by virtue of the ſaid covenant, and that the court 

_ might declare he had a right under it, and grant an Ln to ſtay 


Proceedings at law. | | 
1 N The 
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the houſe of Lords, in the caſe of + Forſter, verſus D | + 2 Chan, . . | 
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The defendant PERRY to the bill, ſuggeſting, that if there was 
any ſuch, covenant, it was only a bare agreement between the parties, 
and reſted in covenant, which could only charge the executors or ad- 
miniſtrators of the covenantor ; and that ſhe claims neither as execu- 
tor or adminiſtrator, but by virtue of that right which the had pa- 
ramount that of her huſband ; and therefore inſiſted that this bill 

. might be diſmiſſed with coſts, 
Econtra. But the counſel for the plaintiff argued, that this covenant was a 
a good diſpoſition of this term in equity, and that | it was not prayed 
in the bill, that the defendant ſhouſd be obliged to carry this cove- 
nant into execution, but that the court would declare it to be a good 
diſpoſition of the term in equity; and thereupon to grant an injunc- 
tion againſt the defendant. 

And accordingly it was decreed at the Rolls, that this covenant 
was a good diſpoſition of the ſaid term in equity, becauſe the huſ- 

„See Poph. 4. band had a bet to diſpoſe it; and that the “ covenant was ſuch a 
x Vernon 396. Jren as 55 bound the right, 'in in whoſe hands ſoever it went. 


The Huſband - HE pl was, 62 fene fole bene ee of a term for 


22 years, married V. R. who was afterwards divorced a menſa & 


of his wife, thoro, and ſhe had abmony allowed to ſupport her; and now the 
was divorced, huſband OY to ſell this term, her counſel moved for an in- 


thoro, and an junction. . \ 
inſunction * Which the court devind at firſt to grant, 33 the ſeparation a 
he b . menſe & thiro did not deſtroy the marriage, for the parties were till 
bout to fell huſband and, wife; now, ſuppoling the huſband had been entitled to 
this term. this term in his own right before marriage, and afterwards had been 

divorced: from! his wift, and ſhe had alimony allowed, this court 
„ ..  would-acycr'* have granted an inj to hinder him from ſelling; 

mr 2 2 whilſt the marriage continues, he hath the Ame power 

ſc 5 term, which he hath j in right of his wiſe, as he had 
1 been in bis ow, right. 

hy her counſel till pretfing "for an 1 nen, fo that the merits 
of the cauſe N before the court, and inſiſting very much 
en the — goed und that the wife nt have no.remedy 
* this term 'was ſold. 

The court gramtod an inmQics 5 aaa cons 
nues notwithſtanding the „ "Wil cries. eee as 
huſband, vor dhe e Bon 
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The executors of Devallar werſus Herring ; before the 
Barons of the Exchequer at — 90700 hnthebmy in 
e in Lranty-yacation. 


HE caſe, J. One Smith who was a proprietor of an annuity Trover for 
' ticket in one of the publick funds, fold it to White, who ſold 8 
it to Devallar a ſingle man, who made the Plaintiffs his executors, plaintiff wes 
And died. © - ponſuit, 
The plaintiff coming to his houſe after his death, found one of 
his ſcrutores opened, which they ſuſpeRed to be done by one Powell 
his man-ſervant, by the oro rg of the ſervant-maid, they being 
the only perſons in the houſe, and are ſince intermarried: 
„Upon examining the books of account, the plaintiffs found an 
entry made of an annuity ticket bought of White on ſuch a day, 
which was a little before his death; and that ticket being now loſt, 
che plaintiffs advertiſed it in the oblick papers with a promiſe of a 
reward to any perſon who mond produce it, and to ſtop it before 
it paſſed the office. 
at this advertiſement being not made till about two mivitts after 
| the t teſtator's death, the ticket was ſold before that time in Exchange- 
alley, and paſſed thro' ſeveral hands till it came to the defendant 
. Hering. who purchaſed it for a valuable conſideration, and had it 
transferred at ihe office ito himſelf as from Smith the firſt proprietor, 
whoſe name was endorſed ; and a blank ſpace left over it to fill up 
the endorſement as uſual, all which was done before the advertiſe- 
ment. - 
The uren {the executors) knowing this ricket to be in * P. 45. 
the polleſfion of the defendant. Herring, brought an action of 'trover- 
- againſt him; and at the trial they were Tonfoted, becauſe the de- 
fendant having a. transfer from Imitb, the firſt proprietor, and coon- 
Wenge in the office, he had thereby i th Fo „ and no other 
2 could Have, a lega N 1 8 to it; for ſtatute by Sch + » 11 & 12 
gele an 


1 ""Aﬀterwards the executors . a 1 in the! 8 in 
| which they ſet c he < death of the xeffator, the entry of this 
ticket, in has books, ie aforeſaid matter, and that ſuch 


* aro conſtantly fold in W without endorſing any 
3 "MW. transfer, 


- 
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ras but only the name of the firſt proprietor ; and that ſuch 
| which have not transfers indorſed, fell better than thoſe which have 
many fuch indorſements; and that it is the common practice never 


to make any indorſement over the firſt proprietor gs name whilſt theſe 


tickets are in agitation, nor until they come into the hands of ſuch 
rſons who intend to keep them; for if every transfer ſhould be 
. indorke, the tickets would be ſo full of them, that they could be 
no longer transferrable. 
Therefore it was inſiſted, that the not indorfing the transfer, 


chould not in equity prejudice the plaintiffs, it being the conſtant 


method of aſſigning ſuch tickets, not to indorſe the transfer as aforc- 
ſaid. 


1 a market-rate, and bona fide for'a valuable conſideration in Ex- 

e- alley, without any covin or fraud; and that he had complied 
with the ſtatute, and filled up an indorſement which was proved by 
one Mackey a broker, of whom he bought this ticket; and therefore 


it was infiſted, that this bill might be diſmiſſed with coſts, as having 


no equity againſt the defendant, and for that the Plaintiffs had al- 
ready been defeated at aw. 
It being objected againſt reading the depoſitions of Mackey, for 
though he is a broker, and as ſuch Might be an evidence; yet it 
pears by his own depoſition, that in this caſe he did not act as a 


ap 
broker, but ſold the ticket in his own right; and becauſe the defen- 


dant may have ſome demand againſt him, if the plaintiffs ſhould 
prevail in this ſuit ; therefore he ought not to be an evidence for 
e for chat i in WA mi icht be to diſcharge him- 
ſel 


But the court was of o opinion, that his een ſhould be read, 


for tho his evidence might not be admitted before à jury of free- 
holders, for the reaſon, before- mentioned; yet this. court are proper 
| judges what ſtreſs or weight ought to be laid on it. 

And after reading the anſwer, and Mackoy's evidence confirming 
it in every thing, the Chief. Baron and Baron Gilbert were of c ory 
that the bill oug bb to be diſmiſſed ;, for that every purebaſer of ſuch 
tickets who keeps them open after the purchaſe, without filling them 
up with ah endorſement and transfer according to the ſtatute, keeps 
them at his own riſque or-peril; _ if they come afterwards into 


| the hands of a ſtranger bona fide, and for a valuable conſideration, 


who gets a transfer, endorſed as directed by the ſtatute, he bath an 


abſolute right to them both in law, and in e ity ; _ Baron _ 
aufe was open, and 


held, that whatever the court might do, if 
came before them without a trial at law; yet there could be no equity 


that the defendant had a legal rigbt. 
The Chief Baron was likewiſe 'for Alg the pill: - it is ue, 


1 the. chats Devallir, when be jerks this tleker, had pro 
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The deſendant by bis counſel infiſted, that he purchaſed this un 


now to ſet aſide the nonſuit, becauſt that would be an admittance, 


8 - —— | a transfor. to himſelf, and thereby had a legal right to it; in 
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neh caſe, if after his death, the defendant had parchaſed it of a 


ranger, without acquainting his executors (the plaintiffs) there- 


with, they might have ſome equity on their fide, becauſe the name 
of their-teſtator was indorſed on the ticket; and by that means the 


. defendant might have been ſure who was the owner of it, and who 


had the power to transfer it to him. ; 
But as this caſe is, there could be no negligence in the purchaſer, 


for he bought it for a valuable conſideration, and had done every 


thing neceſſary to eſtabliſh his right, and could not know that the 
plaintiffs teſtator had any right to this ticket, becauſe there was no 
transfer indorſed to * him; therefore by keeping it open without P. 47 
any transfer, he kept it at his own riſque for any man to fill up, who 

came to the poſſeſſion honeſtly, and without reed ; ſo that is bill 

ought to be diſmiſſed. 

Baron Price differed in opinion, and argued from the hardſhip 
of the caſe ; and that the defendant ſhould have taken care when he 
bought this ticket, of whom he bought it, eſpecially fince Mackoy, 
the ſeller, had no transfer to himſelf, but only the bare poſſeſſion; 
and lince the name of Smitb, the firſt proprietor, was indorſed, he 
might have been informed whoſe ticket it was he then bought. 

That it was a hard caſe on both ſides; it was hard for the plain- 
tiffs (the executors) that they ſhould loſe their right, becauſe they 
did not know it ſoon enough to advertiſe i it; and it 1s hard for the 
defendant to loſe the benefit of his purchaſe. | 

He put the caſe of a promiſſory note, which, if indorſed, and af- 
terwards loſt, and paſſed in way of trade to a third perſon, for a 
valuable conſideration; yet the indorſee might bring an action of 
trover for the note againſt the third, perſon, which the other Barons 
did not deny; thereupon it was propoſed by Baron Price, that this 
ticket ſhould be divided between the contending parties, but that was 
not agreed to; and at laſt the court took time farther to conſider till 
next Michaelmas term. | 


LY 
1 


Vernon werſus Benſon. 


HIS was a caſe referred to the attorney ail er titor e 
by the King and counſel for their advice, whether it was rea- get counter- 


ſonable for the King to revoke a „in manual and privy fignet granted 92 


to Sir Jubn Fryar, in truſt for the defendant Benſon, the ſame being weaſwy, nor 
_. obtained by ſurpriſe (as was ſuggeſted in the plaintiff 's petition } and r N 
without a full and due information. Food. 

The caſe was thus: /. Colonel! Vernon, father of the petitioner 

Vernon, and great uncle of the other petitioner Captain Ver non, 
Was a true Royakft in the civil wars, and ſold his eſtate to raiſea 
Es for the ſeryioe FEY OG 9 ſerved bim in NN 
s;cxile, | 
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Aſter the king wn was reſtored, he granted to the ſaid Colmel — 
certain lands in Chontarfe in Ireland, now of the value of 700 J. per 
annum; and likewiſe, in conſideration of his faid ſervices to the 
crown, and of his giving the King all * that land on which the fort 
i Sheerneſe then ſtood, and alſo of 7000 J. in money, the King by 
letters patent granted to him, and to Rupert Brown, the honour, 


manor, and foreſt of Weedwood | in fee. 
Now, before this grant made to Colonel Vernon, he was poſſeſſed 


of ſome of the offices in the ſaid foreſt for a long term of years then 


to come, by virtue of a grant made thereof to the Duke of Ormond 


2nd, Earl of Chefterþeld, in truſt for him, &c. 


But the grant of this foreſl, as aforeſaid, being apprehended. by 
ſome perſons, at court to be very exceſſive, there was ſome intention 


to revoke it; but it not being done in the life-time of that King, his 


brother and ſucceſſor, King James the ſecond, having the like in- 
tention, a bill was exhibited againſt the ſaid Colonel Vernon and Ru- 
pert Broum; and upon a full hearing of the cauſe before the Lord 


Chancellor Jeffries, aſſiſted by the two Chief Juſtices and Chief Ba- 


ron, it was decreed, that the faid letters patent ſhould be vacated, 


being obtained by a groſs impoſition on the King in the value of 
this fareft, which are the very words of the decree, _ 

Cullman Vernon intending to appeal to the bouſe of Lords from 
this decree, ſoon afterwards died; and upon the acceſſion of King 
_ William to the crown, it was thought not expedient to reſt his right 


ts this foreſt on this decree; therefore an act of parliament paſſed to 


veſt this foreſt, and all the rights and members thereof in the crown, 
no body appearing in that ſeſſions of parliament to claim any right 
the Colonel had therein, or to the leaſes he had in the ſard Heeg, or 
to the lands on which the Fort of Sheerneſs was built, the heirs and 
xepreſentatives of the ſaid Colonel being all roman catbolicks, +l 

Bus Rupert Brown took care of himſelf, by obtaining in the ſaid 
ſtatute a ſaving of his right; and by a clauſe therein, (viz.) That he 
ſhould be paid what debt was due to him from Colonel Vernon, by 
| dale of ſome timber in the faid foreſt, to be ſet out by ſuch perſons 
as the King ſhould appoint; and that he ſhould gn over ſuch 
ſecurities as he had from Colonel Vernon, to ſuch perſon or perſons as 


the King by his ſign manual or privy feat ſhould at ny. time appoint 


15 10 recgver the ſame. 8 


- And. Rupert Braum being paid the debt due to him by the ſale 
wk timber, this debt, which was giga due from wane! Vernon, 
mage in the crown. 

* Thereupon the late Queen proved a privy ſeal to one of her 

er ule; and. the petitioner Mary 

Lerum having in like manner petitioned her M 4 y as now, and 
chat petitian being referred to the Lords of her Majesty's council, 
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But the Queen dying before any thing more was done purſuant 10 
the ſaid privy ſeal; this debt due from Colonel Vernon ſtill remained 
in the crown by virtue of the ſtatute aforeſaid ; and thereupon the 
defendant Benſon obtained this fign manual, to Sir Jobn Fryar, 10 
recover this debt in truſt for the ſaid Benſon ; and likewiſe anothet 
n manual reciting the firſt, and commanding Rupert Brown to 
deliver to * Fryar all the ſecurities he had from Colonel Ven- 
ru and to aflign them to Sir John, which was accordingly done 
dy an aſſignment of a judgment of 3 500 l. in Ireland, which affected 
his eſtate in — e, Which judgment was revived; and: the 
titioner Mary Vernon ſued to an outlawry there, and a ſeire facias 
Was brought againſt Captain Vernon, the other petitioner, who was 

the next in remainder after an eſtate-tail in the petitioner Mary, by 

virtue of a ſettlement made by Colonel Vernon, (the ſaid Mary being, 
now above fifty years old, and without iflue) ; thereupon this pe- 
tition was exhibited, ſuggeſting the matter above-mentioricd, and 
that the King was ſurpriſed i in the granting this fgn manual, and not 
- duly informed of the merits and ſervices of Colonel Vernon, or of that 
equitable demand he might have of the crown, for the land on which 
the fort of Sheerneſs was built, or of thoſe terms for years ſtill ſub- 
ſting of, and in thoſe offices which he had in Weediotod Foreftl. 
And this petition being referred to the Aitorney and Solicitor Ge- 
aol for their opinion, whether it was reaſonable for the King to 
revoke this fign manual and privy fignet to Sir Jobn Fryar, as ob- 
tained by ſurpriſe, and without due information, as aforeſaid. 

It was argued in behalf of the petitioners, that it was a great For the pe- 
| hardſhip, that the heirs of Colonel Vernon ſhould be deprived of thoſe titioners. 
equitable demands they had on the crown, for the lands on which 
the fort of Sheerneſs was built, and of the right which they had to 
the leaſes for years in the offices in this foreſt, and to have no man- 
ner of ſatisfaction for the ſame, or for any part thereof; and that it 
is very probable, if the King had been informed of theſe # demands # 
at the time he granted this /grz manual, he would not have granted 
it, ſo it is reaſonable for him to revoke it, now he is fally W 
of the ſaid demands. 

Beſides, this Vgn manual never paſſed thro the offices as it ought 
to have done, for there is no copy thereof in the office of the ſecretary 
of fate, or in the office of the Lords of the Treaſury, and therefore 
not duly iflued ; and it would be of dangerous conſequence, if the 
 4reaſure of the crown could be diſpoſed by a „gn manual, without 
being counter-figned by the Lords of the Treaſury, or ſome other 
' officers, who are by the laws of the-land to be a guard to the King, | 

that he might not be impoſed on by any of his ſubjeas. _ 
The counſel for the defendant inſiſted, that this gn manual was 8 
obtained without any frand, and without any ' impoſition on the fendant. | 
crown, and that this debt was now veſted in the King by act of 
3 without any reſervation of the right of the petitioners; | 


and 


P. 50, 
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and if they ſuffer any hardſhips, it is not by the defendant, but by 
the ſtatute, who did not, nor could appriſe the King of any right 
they had, as not knowing they had any; and that if they have any 
equitable demands on the crown, ſtill they cannot have any right to 
this debt, becauſe it is veſted in the King by act of parliament, and 
Aherefore they may apply to him to be conſidered as his Majeſty 

(hal thinkjhk i 2. Vs mime ox | 
Now, admitting the /n manual was not entered in the ſecreta- 
:ries,. or any other office, nor counterſigned by the Lords of the 
treaſury, or by a ſecretary of ſtate; yet ſince it was fairly obtained, 
and ſince it was drawn by the under ſecretary to the Lord Sunder- 
land, who was principal ſecretary of ſtate, and by him ſent to Sir 
Edward: Northey, then Attorney General, for his opinion, and by him 
approved, and ſent back to the ſecretary's office, and all this done 
before it was /igned by the King; in ſuch caſe, if the ſecretary hath 
deen fo remiſs as not to enter a copy of it, his neglect ſhall not be 
| prejudicial to the defendant, who had done all which he ought to 

do to obtain this gn man. r 
Beſides, the not counterſigning it, doth not make it void, nor the 
not entring copies thereof in any of the ſaid offices doth-not make it 
ineffectual, becauſe the counterſigning or keeping copies thereof, ſerves 
to no other purpoſe than to appriſe the King, if any other perſon 
| ſhould endeavour to obtain a ſign manual for the ſame thing which 
P. 51, hath been already * granted, or to ſerve as a folly to account with 
the King for his treaſure , it adds no force to the fign manual; for 
in reſpe& to the grantee, it is as good before it is counter/igned as af- 
terwards; for if it ſhould be otherwiſe, then the ſecretaries of ſtate, 
and the Lords of the treaſury would have it in their power to render 
the King's grant ineffeQual ; therefore they are obliged to counter- 
ſign the ſame. 2 r 
Beſides, there is a very good reaſon why this /ign manual ſhould 
-not be counterſigned, becauſe this demand never was any of the 
King's treaſure ; for it is only a power or right to bring ſo much 
money into the treaſury ; for which the Lords of the treafury are not 
accountable till it is actually brought in; for. which reaſons it was 
infiſted, that the King ought not to be adviſed to revoke this gn 
manual, tho' it was not counter/igned, and tho' the Attorney General 
told the counſel for the defendant, that he never faw any ſign ma- 

nual before this, but what was counter fn... 1 

Tube repiy of The counſel for the petitioners replied, that it was abſolutely ne- 
3 8 of .the treaſury, or by a ſecretary gf flate; otherwiſe great inconve- 
niencies mi ae both to the King and people; for the King 
might be 1 into extravagant, nay, into different grants of the 
lame thing to ſeveral perſons; and it is for that reaſon the law ap- 
points he ſhould be a by ſuch counſel as would obſtruſt ſuch 
grants ; for if they ſhould be good without paſſing thro the uſual 
* WE” f . | Mes cited 2 þ IB w offices 
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offices, and without obſerving thoſe uſual ceremonies, it would be 
© avain thing to keep ſuch offices as a fence to the crown from any 
- ampolition.  _ | 
| And tho' it hath been ſaid on the other fide, and it may be true, 
that the counter/gning adds no ſtrength to ſuch grants, and that they 
are good in reſpect to the grantee, tho' not counterfigned ; and that 
it would be very inconvenient if the negle& of the King's officers 
ſhould be prejudicial to the defendant; yet the counterfigning is a 
neceſſary ceremony to be uſed in all the King's grants, to make them 
effectual in paſſing any intereſt to the grantee, and a condition with- 
© out which they cannot paſs any treaſure out of the crown. 
No if counterfigning is neceſſary, it would be a greater inconve- 
niency to the publick, if ſuch grants ſhould be good without being 
_  counterſigned, than that the negle& of the officer ſhould avoid a 
fign manual, for not counterſigning it, becauſe it is the buſineſs of 
the grantee to ſee that the officer ſhould do his duty in perfecting and 
finiſhing the grant; * but if ſuch naked grants (as this) ſhould be P. 52%. YZ 
good of paſs the King's treaſure, then thoſe offices and officers are of _ 
On another day the counſel for the defendant argued, that this ge, te de. 2M 
was a good /gn manual, and effectual to paſs the King's right to fendt. 2 
this debt; for tho' it might not be good to paſs the King's treaſure ; 
yet in this caſe it is no more than an appointment according to the 
ſtatute to recover a debt, and doth not reſt on the foot of other gn 
manual, but receives its ſtrength from an act of parliament, by which 
the right to it is veſted in the crown. | | 
This was granted by a fign manual of the late Queen, and then, 
as now, the ſaid Mary Vernon petitioned the Queeg to revoke it; 
and that petition was referred to the Lords of the then council, who 
2 1 the petitioner as an object of her Majeſty's compaſſion, 
Which in effect was giving up her right, and ſhe may ſtill be an ob- 1 = 
ject of compaſſion, but that cannot be a reaſon to revoke a „gn ma- d 
aual fairly obtained; and to complain of any hardſhips, is to.impeach 2 
the ſtatute, which ought not to be done, 5 | 
gined that the parliament would ive any perſon of a juſt ri 
without abies bans EN and it may reaſonably be 
__ preſumed, that the petitioner had no right, for if ſhe had, that had 
been the proper time to claim it before the act paſled., —- 
But the truth is, ſhe had no right; for the parliament conſidering 
how many years Colonel Yernon was in of this arg, and 
- Had received the profits thereof, might apprehend that to be a good 
_ conſideration for his land on which the fort of Sbeerneſi was built, 
und of other demands be could have; and therefore there was no 
ing of any right in the ſtatute as to hm. 
New as to the counter/igning this fn manual, admitting it to be 2 
neceſſary; yet if other things were done, which amount to a coun- —_—_ 
terfigning, theſe ſhall make it as effectual as if it was counterfigned ; = 
VO. IX. n N LR An. 


r 
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P. 53. 


For the pe- 
titiogners. 


now this [gn FEES) was ſealed with the privy fignet, which is 4- 


ways kept in the ſecretary's office, and this is a good proof, that it 


paſſed thro' the uſual offices, and was fairly obtained, and a better 
proof than if it had been counterſigned by the ſecretary himſelf. 
Beſides, about two years after the granting the firſt gn manual, 
the defendant obtained another, commanding Rupert Brown to de- 
liver up Colonel Vernon's ſecurities to Sir Jobn Fryar, which laſt 
gn manual was counterligned by the. * ſecretary of ſtate; and a 
copy thereof is kept in his office, which plainly ſhews that it was 
not obtained by any ſurpriſe or miſinformation. 
The counſel for the petitioners argued, that though the firſt ſzgn 
manual was recited in the ſecond, yet that would not make the firſt 
good; for it was never yet heard that the recital of a void act in tho 
King's grant ſhould make it better; but on the contrary, if the ſe- 
cond depends on the firſt, it avoids both, whether on gmt is made 
by the king, or a ſubject. 
That this /ign manual being ſealed by the pri ivy ſeal, doth not 
amount to a counterſigning, as was alledged on the other ſide; for 
the true reaſon of counterſigning is not to ſhew that the grant p aſſed 
through ſuch an office, but to ſhew what was done by the miniſter 
of ſtate, - for, or in behalf of the King to whom . is accountable, 


for his advice and conduct in the office. 


No there being two ſecretaries of ſtate, nk a privy Genet kept 
in each of their offices, the ſcaling. the King's grants with the privy 


ſeal, doth not inform the King, or. the ſubject, which of thoſe ſe- 


jaſiſt in their petition, that they have any right, but ſet forth what 


petitioner to be an o 


cretaries paſſed the grant as counterſigning doth; or if it did, it is 
not ſo effectual as counterſigning is, to bring a public miniſter to 
account for his miſconduct in paſſing ſuch grants which ought not 
to be paſſed, becauſe counterſigning is an approbation of the grant, 
and an implyed conſent and advice of the miniſter to paſs it. 5 

As to what was ſaid, that this ſign manual doth not reſt on the 
foot of others, becauſe it is but an appointment according to the 
ſtatute. to recover a debt, certainly this muſt be wrong; for though 


the ſtatute impowers the King to aſſign this demand, 0 ; muſt be in- 


tended by a Lee den manual, and not by one which 


is informal or void, 
And as to the re 


repreſentation of the late Queen' s connell of the 
ject of her compaſſion, which is now ſaid to be 


a giving up the right of the petitioners ; it is very true, that fince 
the lune, the petitioners have no remedial right; neither do they 


ſervices Colone/ Vernon had done for the crown, and what reaſons 
might induce his Majeſty. to extend his royal bounty to them who 
are his heirs; and that this debt being now veſted in the crown, 
3 more * any ned 8 
* to Ove it 1 1955 
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It is true, the repreſentation of theſe ſervices, and the hardſhips * P. 54. 


ſuffered are foreign to the merits of the reference now depending, but 
requiſite to induce the King to grant this reference ; therefore the 

titioners did not now rely on thoſe ſervices, but would leave them 
to. the conſideration of the King in council ; and at this reference 
they rely, that this is a naked and informal ſign manual without any 
precedent, and not ſufficient to paſs the King's treaſure, and conſe- 
quently ought to be revoked, if it is his Majeſty's pleaſure ſo to do. 


At this reference the attorney general ſaid, that he never ſaw any Nota. 


| fign manual, but what was counterſigned by the ſecretary of ſtate, 
or the Lords of the treaſury, but had ſeen ſeveral not ſealed with the 
get or privy ſeal; that he had obſerved: this difference, (vix.) 
That where the ſign manual was only a direction or commiſſion to 
do a farther act, as to make out /etters patent, there it is only coun- 
terſigned, but not ſealed ; but where it is to be the principal act it- 
ſelf, there it is both ſealed and counterſigned. 

Then one of the counſel for the petitioners ſaid, that King Wil- 
liam had granted. a fign manual to the now defendant, who carried 
it to the ſecretary's office, when Mr. Vernon was ſecretary of ſtate, 
in order to have it counterſigned and ſealed, which he refuſed to do, 
and would not return the ſign manual, but kept it ; and upon com- 
plaint made to the King, he was attended by that ſecretary, who 
ſhewed reaſons for his ſo doing, and the King was ſatisfied with the 
ſu ppreſſing it. 

After the death of that King, a bill was exhibited in 8 
by the now defendant againſt ſecretary Vernon, ſuggeſting that he 
the complainant had obtained ſuch a ſign manual, which would 
have been very beneficial to him ; but that it was unjuſtly ſuppreſſed 
by the defendant ſecretary Vernon, and upon hearing the cauſe, that 
eourt 1 what the” mn had OP and the n 's bill 
Was diſmifed.. 


*% 


Sir 3 Anderton, "EWA et, verſus commiſſion- 
ds ers of the forfeited eſtates. 


; '4 


PON an [appeal from the decree of. the n Ge Whether a 
to the delegates,” the caſe appeared to be thus, (v/z.) Sir Lau- Monk pro- 


rence Anderton being the eldeſt fon of his father went to Doway, def fie 


eſtate of the family, but being concerned in a rebellion, and taken 
iſoner at Prefion in Lancaſbire, he was tried and found guilty of 
high treaſon; and being pardoned as to his life, the commiſſioners 
ſeiſed the eſtate ; and thereupon Sir Lawrence (the Monk) claimed 
it, ning | before . that E cal ann had 
no „ 7 1 | 


” | | 


and there became a Monk; thereu Francis, * the next beds of al of _ 
of Sir Laurence, aſſumed the title, and poſſeſſed himſelf of the * P. 5 5. 
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The commiſſioners having examined Sir Lawrence upon oath, by 
virtue of a power given them by that ſtatute, which veſts the for- 
feited eſtates in the King; and upon his ſaid Examination, he having 
confeſſed he was a Monk, they decreed for the crown, for that by the 
appellant's profeſſion he was dead in law, and by conſequence in- 
capable to take; and therefore the eſtate muſt immediately veſt in 
his brother Francis, who being attainted of treaſon, the eſtate muſt 
be forfeited : and thereupon, by the opinion of four of the com- 


» miſſioners againſt three, a decree was made for the King. 


From which decree Sir Lawrence Anderton appealed to the gele- 
gates, who were Juſtice Powys, Juſtice Tracy, Juſtice Forteſcue, 
Baron Mountague and Baron Page; and the. cafe was argued at Ser- 
jeants-1nn-hatl in Fleet-flreet, by Sir Philip York, | Soltcttor General, 
in behalf of the appellant, and by S Robert Raymond, Attorney Ge- 
neral, for and in behalf of the commiſſioners. | 
For the ap- The counſel for the appellant infiſted, that there were two reaſons 
lan Sir © (hich might induce the court to reverſe this decree: firſt, for that 


Kadare. it doth not appear that the appellant is a Monk profeſſed ; for tho 


upon his examination he confeſſed he was a Monk, yet he may be a 
Monk, and not a Monk profeſſed ; but if he was (which is not proved 
in this caſe) yet he is capable of taking this eftate ; for though at 
common law, a Monk profeſſed was dead in law, and by confequence 
incapable of taking an eſtate; yet fince ſuch diſability did ariſe b 
' ſome canons of the popiſh church (which was the ruling churc 
at that time) and cations being now aboliſhed by a& of par- 
liament; and there is no means left to try, whether a man is a Monk 
profeſs, or not ; therefore ſuch ug ſhalt work no incapacity 
in any man to take and enjoy an eftate ; ſo that if it could be pro- 
ved, chat the appellant was a Monk profeſſed, yet this dectee ought 
to be reverſed. 55 


| Econ. On the other fide it was argued for the reſpondents, that the ap- 
* P. 56. 


pellant being taken into and living in a convent in foreign & parts, 
there could be no. poſſible means of proving him a Monk, but by 
his own confeflion ; and he having upon his examination confeſſed 
himſelf to be a Monk, it muſt neceſfarily follow he is profeſſed, be- 
cauſe he is not a Monk till profeſſion. = OT N 
And as 4 Monk prgſeſſd was by the common law of Englan 
made incapable of taking or cnjoying an eſtate, becauſe he was 
2ccounted dead in law); fo it was not by the canons alone of the 
| by the common law of this nation, that 
' ariſe; therefore the fame 
mains, unleſs it can be ſhawed that there i 
8 8 N 
p- general replied, that; if to fay/a man is a Monk, muſt 
Wy imply, thet he is a Afbnk profefſed, then the conſtant addition of 
that word in our law-books would be impertinent, which-it in * 


17 , 
* 4 
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for it is always uſed to ſhew the difference between a Monk and a 
Monk profe'ed. | 

But admitting the appellant is a Monk profeſſed, yet the law, as 
now eſtabliſhed, doth not take any notice of ſuch profeſſion; and if 
it was a diſability, it is not ſo now, becauſe there is no method of try- 
ing. whether a Man is a Monk profeſſed, or not, for the trial at com- 
mon law was by the certificate of the biſhop ; but as the law now 
ſtands, no biſhop can certify a profeſſion of being a Monk; there- 
fore it would be a very hard great hardſhip if this ſhould work an 
incapacity, when there is no means of trying it; and if it cannot be 
tried, then it is plain that the law doth not take any manner of no- 
tice. of it. 1 WO | 
The decree was reverſed by the opinion of the other four againſt 
Mountague, ſo far as to order, that the appellant- might bring an 
ejectment againſt the commiſſioners, and try his title at law; and 
that the decree ſhould not ſtand in his way. 


"But in a little time afterwards Sir Lawrence. took the oaths, and : 
received the communion according to the church of England, and OY 
ecame a proteſtant, and ſo enjoyed his eſtate without any farther 
Halfpenny verſus Udale. (Ex relatione magiſtri Buck- 
„ 1 % ol: 
Ja marriage ſettlement lands were conveyed to the Baron ® 4 


c vie, to the feme pu vie, to truſtees. to preſerve contingent . 

E . remai 15 1775 firſt and every KA ſon in 7 chiliren.. 

*mainder'to A. and. B. for 500 years to raiſe” younger childrens 

«' portions, &c, whereas the term for 500 years ought to have been 

created precedent to the limitation in tail to the firſt ſon. The 

*© firſt ſon, when he came of age, by. a recovery, cut off the term 

for years, to be relieved againſt which recovery, and that fome 

1 13 may be made for the younger children, à bill was ex- 

* ibited in Chance x. ir hr Corn. 
Sir Toſepb Jetyll, Maſter of the Rolls, upon hearing the cauſe, 
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| eſtate to be 4 


P. 38. The defeßdant, the widow; owned In her anifwer, 


e e ee 
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- PTY W Newland verſus Sheppard. 


\HE plaintiff married the daughter and heir of dee a 
9 of London, by Sem he had 105 one ſon and ſe- 
_ veral daughters, Which faid / reeman, by his laſt will, de- 
viſed his freehold lands to the E. d his wife, for life, 
children by remainder to his grandſon (who was the ſon of the plaintiff) for life, 


— Aro remainder in tail to his firſt fon, &c. with like remainders to his 


grandaughters; according to their ſeniority; and not as coparceners; 
2 mY _ T his perſonal eſtate, Be flak t after his debts and 


gacies ; and legacies uit. the” refidue ſhould be placed out at intereſt, and 


afterwards 


what remain, that the ſaid intereſt ſhould be paid to his ſaid grandchildren, ſhare 


5 27 5 1 333 It! 
np aratmtrontatidmt trim E 
The intereſt ol t © » 

nd 174. 2 At 
ap. 2 Wi. Eg 55 fr 4 FI: * Th * #74 1 44 1753 bark a 940 2 4£ As Pla: 
F act AW of) 01. n om enn il! of 415 1 Ta q * ” 


nd do the plaintiff exhibited his bill: to have 2000. part of the 
RC his „ie, ubich was tinpaid at the time of the death of 
father, the: ſaid teſtitor, with mtereſt for the fame i in pf 

a creditor, and 'for an account of his IE eſtate Which by 
cuſtom of Bondhm Mid belong 10 His . Wife, as- — 


child to the teſtatir her father; D bad mitde 10 on thereaf:' 
that the te- 


ſtator was a freeman London, Hut dnfiſted that tha plainti's, wife 
was advanced in his life-time, and ſo is not entitled to any part of 
his perſonal eftate, unleſs ſhe puts her ſhare in Borchpot, and the 
 ſabmits to pay the 20007. but without intereſt, and inſiſts on the de- 
. real eſtate * her 8 os . n mn . 
on reading the proofs ſe appea that © pordhh a e 
plaintiff 's wife 5 intereſt from the day of her marriage, tho 


fi of it was not Lo ha in ſeyeral Bing: after. 
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Aren ſhould have the intereſt thereof during their minority, and no 


ſauld fare nn 


1 


: 
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; ” Whereupon it was FREY that the ſaid 2000 l. with intereſt, 
ſhould de. paid, and that an account be taken by the Maſter, what 
the teſtator died worth, and then the court would conſider what 
was to be done with the principal money not diſpoſed; but declared, 
that it would be a hard conſtruction of this will, that the orandchil- 


Gore of it when they came of age. 

And as to the meaſure of the account to be taken by the Maſter, 
it being infiſted, that it ſhould be according to the eee of 
—— value of the perſonal eſtate at the time of the death of the te- 
ſtator, and not as leſſened by any accident; the court declared, that 
if the eſtate had increaſed in the hands of the executor, the plain- 5 

tiff would have expected the benefit of ſuch increaſe; and it is but 

equitable that he ſhould te contented with the loſs ; but that being = 
occaſioned by the South-ſea company, the act of indemnity diſchar- | 
ges all truſtees and executors : and as to the principal ſum undiſ- 
poſed, the court took time to conſider of it, in reſpect to the 9 
dren, till ae Maſter had * his Kg _ 
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Ahe verſus . 


"HE plaintiff exhibited a bill againſt the defendant to be . 138 
in the poſſeſſion of certain lands, which he held by dete un; lieved againſt 
5 the ada who bad brought an ejectment, and endeavoured * —_ -. 

0 turn him (the plaintiff) out: the caſe was as followeth; _ a 
Ree Sergeant Bretland granted a leaſe of theſe lands to one Aton fi ar purſuant to 
ninety - nine years, if three lies (naming them) or any of them ſhould 2 
| e leng live, Which leaſe was granted upon a ſurrender. of an old 
leaſe of the ſame lands to the ſer jeanty; , and was to be purſuant, to * 2 59. 
the covenants in the old leaſe, one of which was, that it was mu- 
tually covenanted, that upon the death of any of the three lives, the 
leſſee ſhould ſurrender! the old Jeaſe, it ii ua bis will ſo to do; and 
thereopon the ſerjeant covenanted, that upon ſuch ſurrender and 


payment 2 all beribt, and cigbit heul, he world grant a ne * 


= 4 - 
t - - 

5 C 0, = 88 2 = 2 
PE. — ES «1. 

1 8 A 8 

th 2 * 

_ 4 A : 2 
hit WY _ W A « 


3 . . * 
1 A 4 
: rn 4 
V 1 r 
, *- - 


tor, three, idw gi wel ice now nia bas Ae 9 
Now in Fx new leaſe, the covenant was drawp, th diem, 
BIS Ede of. 11 en — ape © 
„an an a "ew ale $\, nd- ons © lives Jn . 
being now ne and 1 J fle refuſing, to ſurrender this lege, * 


oe | 3 payment. ho” m_ ſaid..beriot-and fine, the defen- 

br =" ejectment, and the plaintiff exbibitcd. this bill, and 

got an e the. end of which bill Was $9, be xelicved n 

the. covenant in the new. leaſe, and that for two reaſons. kt ol 

Firſt, becauſe ſemieant Bnetland had ſo ſettled his eſtate, that te = 5 
new dafendarit was EE ile, wad by coalequence, if bes 
defandant- had 0 n grant a 
8 | 2 


Tom 8 Micha Cen in Cane. 


new leaſe for three Week ſo that fince the pleibiFicannor have ihe 

benefit of the covenatit for his advantage, it is not reaſonable that 

he ſhould be obliged to the performance of that part of the ſame 

| ; covenant to his diſadvantage ; and that the defendant ſhould be at 

| liberty to take any advantage of a diſability at raven 1 3 bis being 
made tenant for life. 

2. It was ſuggeſted in the bill, and likewiſe proved; that u new 
leaſe differed from the old leaſe, which was to be the rule of the 
new one; for that it was drawn by the ſerjeant himſelf with a co- 
venant, that the leſſee ſhould abſolutely ſurrender the ſame upon the 
death of any of the lives, and to pay an heriot, and 8 J. when the old 
leaſe was to ſurrender, if it was bis will ſo to do, which is not obli- 
_ gatory, but left to his diſcretion ; but by the new leaſe he is bound 
5 ſurrender, and renew, and pay an heriot and fine upon {a death 


of every life. 


All which appearing on proofs, the Lord Chancellor Aeed, that 
fince the plaintiff was a purchaſer of this leaſe (as every leſſee is) the 
ſubſequent ſettlement made by the-  ſerjeant, by which the defen- 
dant is made tenant for liſe, ſhall not prejudice him (the plaintiff) 
nor forejudge him of the benefit of any covenant in his leaſe; ſo as 
to that point, there is no reaſon to excuſe the plaintiff for non- 

P. 60. bel nern of the covenant on his part, becauſe the defendant * is 


all intents capable to rform that covenant on his 1 wa: 
But as to the ads int it is clear, that the 


—— —— 


cane himſelf 
(who drew the new leaſe) did draw it in a different manner from 
the old one, which ſhould have been the ſtandard to 7 him, and 


that it was drawn for his own advantage, but in equity it {hilt be 
taken as if it had ſquared with the old leaſe; ſo that if the leſſee is 
not willing to renew, he ſhall be quieted in his K EN under the 
2 eee e ee 
8 ©. v v7, : 7's s $320? ; 210 10 i 
e 9 f, nh e - 
boy. 3A the | Mead verſur Caſwell. Ing 

., ere 4 » 1 Le i ad $14 xt) 
A goldſmith's T Hils was a vill bioaghs by the plaimif.t0 be relieved aghinſt a 


note was gi- verdict and j t at law, in which the caſe” ks nw the 


ven in part of o 
2 pleadings was thus, fr 255 


money ona laintif anno 1720. gave 4 note drawn by che and. Cleve 
_ 2 ed for for 1758 J. to the deſendant in part of payment of mo- 
the drawer till A/ ave to him (ibs defendant) from. the plainti tiff. og. 200+ 
ed fol. That it is a cuſtoin amongſt the goldſmiths in Taue, to balance 
lowing; this their accounts every day, but efpecially,on- op anus dig, when wh 
Hey clear up the accounts of the whole week.” RT Rd 


dit given to 13 
en 


4 


Tn That this note was delivered to the defendant on 
idorſor is ay Eleven of the clock in che morning, and he might have received 
\ - liable, the money that very day of the goldſmiths; but he did not offer the 
£ Eur — ozo +2. = 
| iin | | ing 


— 
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ing he offered it, which the: caſhier - cancelled ; and the ſervant might 
have received the money (as the plaintiff ſuggeſted) if he had ſtaid, q 
for that the goldſmiths Cox and Cleve had paid above 20000 /. that 4 
morning, but the ſervant went away; ſo that it was thro' the defen- w 
dant's negligence the money was not paid, and that his delay from ele- 
ven a clock on ſaturday, till five in the afternoon on the monday follow- 
ing, was a new credit given by him to thoſe goldſmiths; and for 
that reaſon, he (the plaintiff) inſiſts, that the defendant ſhall not 
have recourſe to him (the plaintiff,) and the rather, becauſe his note 
was cancelled by the caſhier, who gave another note of the ſame 
date, and for the like ſum at five of the clock in the afternoon of that 
monday ; but it was after thoſe goldſmiths were become bankrupts ; 
upon which note the verdict, and judgment was had; and the plain- 
tiff * inſiſts, that he cannot by virtue of ſuch note be accounted by * P, 61. 
the commiſſioners of bankrupts to be a creditor to theſe goldſmiths 
within any of the ſtatutes of bankruptcy, though this note bears even 
date with the original note ſo cancelled ; for that the time of making 
it is the true date, which was after they were bankrupts. 
On the other ide it was confeſſed, that this note was received by 
the defendant on a ſaturday, and that the cuſtom amongſt goldſmiths 
in London is as ſuggeſted by the plaintiff; but that it is likewiſe the 
cuſtom amongſt them, for one ſervant to go every day. to offer al! 
the notes paſſed to his maſler that day to them who drew ſuch notes, 
end to receive the money; and when he returns home to make a 
ſeparate entry of all. which he received, and then to pay it over to 
the caſhier, 
That on that very ſaturday, the defendant had received ſeveral 
oldſmits notes as payment, and which were drawn 'by them who 
| ee at Charing-croſs, Covent- garden and in the Strand, which notes 
he ſent by his 1 on that very day to the ſeveral goldſmiths who 
drew the ſame in that part of the town, and his ſaid ſervant did on 
that ſaturday receive of thoſe goldſmiths 12000 J. for his (the defen- 
dant's) uſe, in his way of trade. 
That it is likewiſe a cuſtom amongſt goldſmiths not to pay any 
money after five of the clock in the afternoon, but to employ the reſt | 
of the day in adjuſting their accounts, and that his ſervant returned | 3 
from that end of the'town on that ſaturday about half an hour after : ; 
four, and began to enter in his books all the ſams he had then re- 
ceived ; but before he could make an end, the hour was paſt for pay- 
ment of money amongſt merchants, which was the reaſon he did | 4 
not offer this note on ſaturday to the goldſmiths who drew it. 2 = 
That on the next monday morning, he ſent his ſervant with the 3 
note to the drawer, and gave him no order to ſtay, only to demand 
payment of the money; but that he accordingly offered the note to 
tze drawer, which the caſhier cancelled, and deſired the ſervant to 
call in half an hour, for that Cox and Cleve were 9 0 to the Bank to 


receive money. WY i N nene 13 13 
Vor. IX, CLE EBERT There 


l 


. 2 12 
nll N 1 
8 n. 1 * 1 


1 


* 25 — 


| gave a bond 


— "I 
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TDhereopon the garen went away, and Wes within half an an 
- -..  - hour, and not receiving the money at that time, he called twice 
miaore at the ſhop, and not receiving any, he returned to his maſter 
P. 62. (the deſendant) and told him that the “ goldſmiths could not pay 
oY it; whereupon the defendant went to their houſe, and finding the 
note cancelled; he had no remedy, but procured a new not? of the 
fame date with the original note, and An the ſame ſum ; on which 
he obtained a verdi& and judgment, and inſiſted, that the note is 
no of the money, unleſs the defendant had given the gold- 
ſmiths ſome new credit, which he denied that he had given; and 
therefore infiſted to have this bill diſmifled with coſts, and to be 
at liberty to take out execution on his judgment. 

Curia. Tbe court decreed, that though it appears there was ſome neg- 
e nee! in the defendant's ſervant, in not ſtaying to receive the mo- 
ney on manday morning, when the caſhier cancelled the note in his 
9 yet it would be hard to make the defendant ſuffer there- 

z therefore the court diſmiſſed the bill with coſts. 


se. poet? 7 
8 4 ® 


Aliſon s caſe. 


"HE plain exhibited a bill againſt hers niece for a moiety © of 

a copyhold eſtate, which ſhe claimed in coparcenary with her 

E fle niece, by deſcent from T. A. her brother; the caſe was thus: 
. One Aliſon the plaintiff's uncle was feifed of the -inheritance 


ib 


ſurrender a4 


copydold e- of a conſiderable copyhold eſtate, and having no iſſue, intended to 


er wich de Teave it to his nephew T. A. the plaintiff's brother; but being taken 


was heir; de- il, he had no time to furrender to the uſe of his will, and for want 


el that he thereof, the eſtate would deſcend to his fiſter, who was his heir at 


for ber four hw, and mother of the plaintiff; and to prevent ſueh deſcent,” the 
| aid Aliſen procured his ſaid ſiſter to enter into a bond of 2000 J. to 
the ſaid T. A. her ſon, conditioned that at any time upon his re- 
| or , ſhe would convey the ſaid copyhold lands to him ane his 

irs. 


- * Purſuant to this agreement, T. A. entered after bis perky death, 
but without any conveyance from his mother, and ſometime after- 
wards he died without iſſue, but had 72s ert; one of them en- 
tered and furrendered to the uſe of her will, and deviſed this eſtate 
to her grandaughter, and died; and now the ſurviving ſiſter exhi- 

bited chis bil to have a moiety of the eſtate in copurcenary with her 
niece, as heir to het brother T. A. deceaſed, 

1 63. Fbe counſel for the plaintiff infiſted, that upon the bot ef the 
dae go with her uncle Alien, and the bond of 2000 J. which 
fiſter to ſurrender at any time when T. A. her fon ſhould 

e it, nn eſpe- 
cial | fince ſhe had carried the ent into execution, b per- 
mitting bim to poſſeſs the land dufing her life, tho”. the was ir at 

And- 


nw to her brother — 5 
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$1 A this is a ſtronger ry th that where the father heing about A promiſe, 
to make his will, and intending to make an executrix, his ſon ſaid, — 1 * 
aber if he (the father) would appoint him (the ſon) to be executor, decreed to be 
zt would give him ſome countenance in the world; and that if his Ta ” 
father would do ſo, he (the ſon) would be only a nominal executor, Egham's caſe, 
Aud that his mother ſhould have the benefit of it; whereupon he . 246. 
was made executor ; but after the death of his father he infiſted en 
the benefit of the executorſhip ; which was ſet aſide by the deeree of 
this court made by the Lord Chancellor Cowper, upon proof of phis 2 e, ER 
. tho' there was nothing in writing. | 
And in the principal caſe the Lord Chancellor decreed, that the 
other was a truſtee for her ſon, and therefore that the defendant 
ſhould ſurrender to the uſe of the plaintiff, and both of them to be 


roma as 0 n 


Waller verſus King. 


HIS was a bill brought againſt the defendant to ſet aſide an A hard award 
award, and alſo a judgment and execution got on a bond, and not fet afide, 
a warrant of attorney extorted from the plaintiff Waller by dureſs, tho' made | | 
and to have reſtitution of the money levied by ſale of goods taken in knowledge 
execution ; in which the caſe was : * : al 1 the. 
The plaintiff Waller was arreſted at the ſait of the defendant, ** 
and thereupon both parties ſubmitted all differences between them to 
two arbitrators, and that if they could not agree in an award, then to 
an ampire ; and the arbitrators not agreeing, the umpire awarded 
30 l., to be paid by the plaintiff to the defendant, without hearing 
_- the-plaintiff; . fees an action of debt was brought againſt him 
or non+performance- of the award; and being under an arreſt, a 12 
bond was extorted from him, and a warrant of attotney thereon. to 
confeſs judgment, which was entered and & execution taken out, and * P. 64. 
— were levied to the value of 40/. all which the plaintiff R 
might be ſet aſide. | 
(The defendant in his band ſe forth, that hs held lands by leaſe 
under the plaintiff. and that being indebted to ſeveral perſons, the 
plaintiff (his leflor) perſwaded him (the defendant) to make over his 
goods, and to deliver up his leaſe to him (the plaintiff). on purpoſe 
o protedi the ſame againſt his creditors, which was done accord» 
ingſyt but that the plaintiff abuſed the truſt; and inſiſted, that the 
were his own, by an abſolute ſurrender made thereof by the 
endant; and this being the cauſe of — 
them, it was referred to arbitration; and all this matter appeating 
_ ——_— in the-profence f ae e, be de the 
Aar alen to nus; 
| ook fer ale set ad chat tho-award ought: to be 
Ro mon without the iP wi ey ane 
85 W 1 


ha. 
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| * therefore he could make no A febte againſt it; and that it was a 


very unreaſonable award, becauſe it appeared upon the proofs, that the 
plaintiff had goods of the defendant, to the value only of 7/. 10 3. 
and no more, and yet he was awarded to pay 361. which is a very 


hard award, 
The court would not ſet aſide the award upon account of any 


hardſhip therein, becauſe the arbitrators were judges of the party's 
own chuſing, and the plaintiff had notice, and might have been 
heard if he pleaſed ; therefore it was decreed, that the bill ſhould 


ſtand diſmiſſed, with coſts, 


ol Wright verſus Hobert. 


PON an appeal from a decree of commiſſioners of charitable. 
uſes ; the caſe was : 


Decree of the . A certain piece of land called the Lizard, in the pariſh of 


commiſſion - 


Wimmerton, containing about forty acres of paſture, was formerly 


. el chart the inheritance of two perſons, Who ſeveral hundred years paſt con- 


dle uſes rever- 
ſed. 


P. 65. 


veyed the ſame to truſtees, and their heirs, to the uſe of themſelves, 
and the ſurvivor of them, for life; and after their deceaſe, to the 
intent that as many of the inhabitants of that village, as were able to 
buy three cows, might put them there to graſs in the day- time, from 
che firſt monday in May to the firſt day of Auguſt, for ever; and 
from that day to be in common for all the inhabitants * there till 
Lady-day following, and then to be incloſed for railing the graſs till 


the firſt monday in May for ever. 1 


But this grant not appearing before the commillioners, it was 
pretended that the lands were given to the poor of that pariſh | z and 
that about one hundred years paſt, the town, and the church where 
this grant was kept, was burnt; and ſo the og; that it was 


0.4 4 2 to the poor, was deſtroyed by fire. 


Whereupon the commiſſioners decreed, that Sir Jobn 1 who 
was lord of the manor, ſhould make a feoffment of- theſe lands, to 
the uſe of himſelf and others, and their heirs, in truſt, 70 put out 
fome of the poor boys of that pariſh every year to ſome trades. | 

From which decree the plaintiff appealed, and objected againſt it, 
that there was no proof before: the commiſſioners, that this land was 


given to the uſe of the poor of that pariſh; fo that- * had · no 


Peder to make ſuch a decree. | 

And now, upon producing the original grant Vas the 8 
ſioners (which was not burnt, as it was ſuggeſted) it a ed to 
be as above-mentioned, by which no manner of difference was made 
by the grantors between the rich and the poor. inhabitants of that 


; village. | 


The court was nüt ſatisfied dy this original grant was not pro- 


duced _ the 9 but — colour to zudge. that 


of * 


bus theſe 


'% 
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theſe lands were given to the uſe of the poor, for that by the grant 
itſelf the contrary appeared ; and it was proved, that the uſage had 
been according to the grant for ſixty years paſt ; therefore there be- 
ing no proof that this was given to the poor, excluſive of the reſt of 
the inhabitants, the commiſſioners had no authority to make ſuch a 
_ decree, for which reaſon it ought to be reverſed. 

And it was decreed, that every inhabitant who had three cows, 
ſhould put them to graſs on, theſe lands, &c. as in the original 
grant, S. | 

"That if this manner of grazing had been by crelerigtion or uſage, 

no perſon but the inhabitants of antient meſſuages could be entitled 
to it; but it is otherwiſe appointed by the grant of the donors and 
that there is no colour of coſts againſt the commiſſioners, who con- 
teſted nothing in their own right; not but that the court would 
Have puniſhed. them, if it had appeared they intended to oppyels 


; 


n * Anonymus, $545 P. 66. 


Fei H mY caſe, f The teſtator, Who lived in Holland, aid Sk Exemplifica- - 
Vas ſeiſed 5 a real eſtate there, and of a conſiderable perſo- tion of a ſens, 
nal eſtate in England, deviſed all his real eſtate to the plaintiff, and 1 | 
— bs Fe eſtate to the deſendant, wem he made executor, on ſhall be 
IC read as evi- 


dence here, 


But at the time of his death he el * debts by ſrechiliics: that ſuch ſen- 


and ſome by ſimple contract in Holland, and had no aſſets there to tence was gi- 
ſatisfy thoſe debts, other than by his real eſtate, which, by the cu- — 
ſtom and laws of Holland is made liable to the payment of debts farther proof. 
upon fimple contract as well as upon ſpecialties, if there are not per- 
ſonal aſſets. to anſwer the ſame, eſpecially debts. upon Ai contract. 
for ſervants. wages, or for work done. | 
Now the creditors in Holland ſued the plaintiff there, to bo 
the real eſtate, was deviſed, and had a ſentence againſt it, by virtue 
whereof it was fold for the payment of their reſpective debts. 
Thereupon the plaintiff exhibited this bill againſt the defendant, 
who was executor, and to whom the perſonal eſtate was deviſed, as: 
aſoreſaid, that he (the plaintiff) might be re- imburſed by the defen-'Td 


dant for the loſs he had ſuſtained in not bringing the perſonal eſtate clic 2 of. 


- ta:Hiarnd to diſcharge the debts there in aid of the real eſtate. / "the real. 
__ Upon hearing this cauſe, the plaintiff produced an exemplification 
of the ſentence in Holland, under the common ſeal of the States, in 
evidence, without any farther proof, that ſuch ſentence was given 
there, for which reaſon the counſel. for the defendant objected 
againſt the reading it; and this upon the authority of the caſe of 
Stinnerton verſus Goddard, in the houſe' of Lords, where it was 
ſettled, that the exemplification of any judgment or ſentence in any 
court, where the proceedings were by different laws from the laws 
of Exzland, ſhould not be given in evidence without farther proof. 
Vox. > 8 That 
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1 


Coddard. 


tained a 
T ip So Goddard yot 
| land, upon 

ſentence againſt Mr. Goddard; who thereupon ap 


firmed; and in the affirtnance' of that ſentence, a 
cited, where in an appeal 


for the plaimti 


Holland, the ground: 
Was a ſentence there, for he muſt gi 
in-evithace' 2d "make" ou0 Ws right, « and then to ſhew how he was 


damnified. 


that is the 


; in ud of the real eſtate, and be charged in the firſt place; 
the perſo 
ſuſtained by the ſale of the real eſtate, o d boppened in a dif- 


That ca was as followeth, (viz.) Sete being a Seven, 
109 in England became indebted to Mr. Goddard, who ob- 


ment in the court of King's Bench againſt him ; there- 
Sui merten retired to Scotland, where he had ſome effects; 
an exemplification * of his judgment here, 
which he produced in evidence before the Lords of 7 /effon in Scor- 
a ſult he brought there againſt S merten; but that 
court would not admit it to be read without fatther re but gave 
ed to the houſe 
of Lords here, and the ſentence of the Lords of the ſeffions was af- 
parallel caſe was 
from Treland, for that the Lord Chancellor 
there had founded his decree on the exemplification of a ſen- 
tence given by the Lords of tbe je, Mons in Scotland, without any far- 
ther proof, that deerce was reverſed in the houfe of Lords here, for 
that, and for no other reaſon. 
On the other fide it was inſiſted, that jud 


gments are transferrable 


| by exemplifications from one court to another, and this is ſeen by 


daily experience where judgments in the civil law courts, as in the 
Admiralty, are trinsferrable to other courts, WW. 

The principal caſe differs from that of Stinnerton and Goddard, 
ff doth not make the exetyplification of the ſentence in 


of his demand, farther than to ſhew, that there 
ve the will and other proofs 


= nnen 
- 


The plaintiff complains of undes gien, in Eiland, and ter- 
tainly he muſt be allowed to prove, that there was ſuch a ſentence, 


and this is done by the exemplification of ir, and he doth not found 


any demand here upon the ſentence itſelf ; but it is only to ſhew the 
court that he ſuffered there, and he muſt give other proof to ſhew, 
that it wis occaſloned by the defendant, and in what manner; for 
ground of the complaint in this coun,” an not wy wrong 
by the ſentence itſelf 
Now by the laws of Elland, all Abts fhall affect ha real eſtate 
thers, but it is there, as it is here, that the perſonal eſtate ſhall come 
therefore 
plaintiff 


o * 
- þ 7 


nal eſtate in this caſe ſhould anſw¾er the loſs, the 


ferent dominion. 
? - Theroſoe i us decreed, char th pln hou de cane 


4 ee. 


11 


id 9 
. . 


- 
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* Acherley er(us Vernon. 


wife, and Letitia their daughter, the wife being ſiſter and Hell not be 


Heir at law to Thomas Vernon, Ee deceaſed. <-> wp 
The bill ſets forth, that Thom Vernon was ſeiſed in tail of ſome er TH 


lands, and of other lands for life; and was poſlefled of a perſonal device of 
| eſtate to the value of eight "thouſand pounds at the time of his lande. the 
Heath ; and being ſo ſeiſed and poſefied, he made his laſt will at gag: w 
Ann 1711. and thereby, after ſome legacies given to particular and where by 
perſons, he deviſed all bis real and perfonal gate to four truftces 1 b of 
{naming them) in truſt, that they ſhould permit the defendant eſtate copy- 
 Bowdter Vermi to teceive' the profits of his teal eſtate for life, re- 3 
mainder to his firſt ſon in tail, Gc. and that the ſaid truſtees ſhould 1% m_ 


lay out his perſonal eſtate ib a purchaſe of lands, which when pur- Com. Rep. 


chaſed, ſhould be ſettled to the fatne uſes, &e; and he deviſed to his 313. pl. 244. 


fiſter (the now: plaintiff) Mrs. Acherley 2001. per ann, during ber fore. Rep. 

life ; and a little lobes his death Anno 1720, he made a cadicil, and 189. . 

hereby confirmed! his will, except ſuch part ab was by the ſaid cor will 12 

Heil revoked, and then he revoked that part of bis will, wherein — 8 
Heber ley (che now plaintiff} and ons Mt. Vernon were made. 

and appointed Mr. Keck and Mr. Nicholls to be his truſtees , and 

deviſed to his niece Lætitia Acherly 6000 l. and declared, that the 

fame, and the annuity of 200 J. per ann. which by his will, he had 
deviſed to his ſiſter for life, ſhould be in, lieu of all demands, they 

or either of them might chain of, or unto all or any part of b rel 

ot perſonal eſtate; and upon condition they ſhould re/zafe to his ſaid 

truſtees all their right thereunto, and all tb ref of bis lands which he 

purchaſed fince the making bid will, and all other bis real eftate he de- 

viſed to his ſaid truſtees to be ſettled according as in the will. 

Tbe plaintiffs by their ſaid bill infiſted, that by this cadicil, tho 

nter had revoled 4 rest part of hu will I OA - 

diſpoſition of what he had revoked, and conſequently that the lame 

-obght to deſcend to the ſaid Mes. Acherley as his heir at law ; and 

that having putchaſed ſome fee-farm renti, iſſuing out of the manor 

of - ; and having: entered into 4rficles for the t of 

ſeveral lan in the counties of Woregter, Warwick, * and Lei- + P. 69. 
eher, fince | At his ſaid will, the ſaid rents and the, lands 

| n reſted in articles, would not paſs by the deviſe of all the ref 

Sis lands, Ve. in the crab; 5 and Werren muſt likewiſe. de- 

fend. 

And that the faid telt hunt, ſome valuable coinſitigts of caſes 
decreed in the court of Chancery whilſt he attended that court, 
which the plaintiffs now claim as their right, in order to have them 
Publiſhed i in the beſt- manner, as a monument ** his great learning 
| 4 | 10 


* 


* 


F. 10 4 Fi, t We 7, PEI = ehh - Gr Ai, 
T "HIS was a bill exhibited by R over Acberley, [IM and his Where a will 


1 N Wache 2 Camas: Tora, 


. —— — — 


* 
CONE — — rr — —U—ñkz—U— Oo 4 


49, ee, to jo poſters and that it is a; right veſted in = 
ö 5 lon any other 1 beiog his heirs” le 6 ram 
% ther ore (hall e them in nature of Heir: looms, | : 
== The 131 | be defendant Bowater Vernon by his anſwer. confelſes Ain. 
= | and that after the making thereot, the teſtator bought ſeveral lands; 
—_ and entered into articles for the purchaſe of more,; and that part of 
1 the purchaſe- money was paid; and having increaſed his perſonal 
3 eſtate, he made a coqiciſ as ſet forth in the bill 3: but nh ja ſo 
1 much of his eſtate as reſted in articles ſhall, paſs in equi 5 by gh 
2 e all his new purchaſed lands in the codicil; and 175 that the fer- 
A | I farm rents, iſſuing out of the manor of Hanbury; for that they: 1 
1 afterwards merged, in the purchaſe of that very manot by ihe 
—_— tor var Yak at 1 Aa Ne . Ws ed. 7 7 eh: 


—_ > will are aka bat the — med; 0 if it would be 6 e. 
1 D tion of what Was "deviſed by the: will,” yet. the lands ſhall | 
that clauſe i in the laſt part of his codietl, where he deviſed eee 2 
of Þ1s Tands, Gc. to, his truſtees, Sc. ſo chat be FR Nora of his 
23 10 te, cither. real or pet ſonal undifpoſed. | 1 
28 for the manuſcripts, he ſabmits. to 1 wang of FR 
| hu en. the truſtees ſhould have the publiſhing them, to 
e "a entruſted the reft of þis real and N 
I BAD Lhahid $1156 \ 53d IF 15 
bene n þ Me . Vernon, the widower of the teſtatory- 
et . ſays, that ke left her an annuity or rent charge of robo! | 
17 Arti ;dutidg_her.life, beſides what lands. eee; 
Hanbury, whilſt ſhe lived therein nine months in every 
er Un goods and furniture of his houſe in Lon dot, 1 
£4 06 have ſecured: to ber as the: ,court hall. think fit. 5 2 
Se likewiſe. claims 200 J, which was; left to her by her fa- 
' Anthony Keek, ito: be Jaid; out in -what. the. thought: fit in 
e of him, which 400, ſhe believes was received by the 
| 2 ee teſtator; and therefore infiſts to. h have it fatigfied out. of 5 perſonal 
„ VEE 1 9 1 R N IS rn: Mo 64 . ke, 25 #5. 55 
„ wma for? | manuſcriptr; the x pv them e tefti- 
diet ono ge ; deviſed th het. for h er life; fo chat ſhe; ts 
- 73 in Ber ficht to them, that 8 pliched for the credit of 
the teſtator, and not that ſhe claims the leaſt benefit by them. 
'Phere} was A. gteſs bill exhibited: againſt the p Nini infthe'ori- 
gina: bill ener IL G0 that Mr. ene his wife haye re- 
ceived the annuity of 200 J. per ann. deviſed to the Wife p i ibe Con 
Aon mentigged. in the codicil, ſo that they, art thereby eoneldded 
from #ny. lat ihet demand of the teſtator s eſtates b LF 
. tos theucontlition andoxdleale, as therein is directed, 
or 2 1 ed ane legaoy;; of 6000 4. dev iel to tbe plzinuff 
litia, is ir Sabo ad; iow afprelad 20d Were. 
"OM | _ * wy ee. 1 * N e 
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ſore that ſhe ought to determine her election, whether ſhe will ac- 
* the legacy upon the faid condition, or renounce it, and take 
t benefit ſne may have by her title to a diſtributive * of the 


teſtator's perſonal eſtate. 
De queſtions arifing upon theſe pleadi ings were : 


1.) Whether the revocation in the codicil of bat part of the 
wil 'wherg Mr. Acherley and Mr. Vernon were made truſtees, and 
appointing c others, had revoked all the diſpoſitions in that clauſe of 
"al 2.) Whether the lands which the teſtaror bad articled to purchaſe, 

likewiſe the Fee: farm rents of which be was ſeiſed, and which 
were not mentioned either in the will or codicil, ſhall paſs by the 
deviſe of bis lands in the codicil. 

.) The teſtator having both /eebolg, leaſebold and copybold lands, 
1 having in bis 4oill, declared a truſt only of his freebold and laſe- 
bold lands without mentioning his copybolds, whether any truſt there- 


of ſhould reſult to the benefit of the heir at law. 
As to the firſt point it was argued, that by revoking that part of =_ 


His will where Mr. Acherley Mr. Vernon were truſtees, he had 
Tevoked all the len in his will, becauſe they were truſtees 
in all of them, for he did not revoke * the truſt to them, but that . 
part of his will where they were truſtees, which is every part; for 
| they were concerned throughout the will; and tho* by the codicil 
be deviſed the reft of bis lands to Mr. Keck and Mr. Nicholls, yet he 
Having declared no truſt thereof, they ſhall be ſeiſed of a reſulting 
- truſt for the heir at law. 
It is for his benefit that revocations are favourably conſtrued, to 
bring back the eſtate to him; and the ſame words in a limitation 
of an eſtate have been enlarged in favour of the heir at law, and 
n in the conſtruction, when againſt him ; as for n 
| ad NOTE verſus ntl 5 


3 f 

e  Hinitation, and import no more than n of fuck i ue, becauſe | e 
| bi hx oy kn of ur wins lags ther the bar 
the will, Salk, 233. | 


$, 3 wn it is f releaſe of the whole 
| z and by the ame reaſon a revocation of part Thall be a we- 
.cation of the whole. | 
* 925 By the deviſe in the codici/ the lands | purchaſed fince the 
making brs will, the lands for which he had articled ſhall not paſs, 
ether in law or equity, as this caſe ſtands, becauſe the time of con- 
- veying them to t e teſtator was not come before his death, ſo that 
be had no conſummate equitable intereſt therein, and conſequently 
could make no diſpoſition thereof. | "I | . 
Fol. IX. ö Nor 


9 
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= 2 3. the; truſt thereof TY reſult o the 'benefir'6f the Heir dt 


| ſhalf'be mani 


Ss Term, 8. 1081 70 Ge TR] er Oe. 


CT EY ERS XX 


, VI TIA 1 77 
Nor ſhall the Fri-farm rents paſs by : a deviſe bf all bit lands fines 
| Boe of ory for there, are no deſcriptive words thereof to make then 
-\, paſs; befides, rents cannot paſs by a deviſe of 1ands,” unleſs where the 
teſtator had no lands, for in ach caſe they ſhall paſs to make the 
words of the will operate; and as for the N. rents which 
iſſued out of his own manor, they were not extinguiſhed, but only 
ſaſpended during his life, for they could not be . becanſe bis 
wife had an intermediate eſtate for life in the manor. 
Now, to conſtrue, that rent ſhall paſs by a deviſe ** his) f is 
a very hard conſtruction in favour of a voluntary deviſe, againſt an 
heir at law, and there is not a caſe in any law Hou to warrant it; 
2 Leon. 41, it is true, there is a caſe in Leonard, where it was held, tliat by'the 
deiviſe of a manor the rent paſſed, but it was becauſe the teſtator hal 
P. 72. no other right 5 in the manor, but this rent; and therefore the'de- 
viſe had been void if. the, rent did not paſs. „ n e len 
(1.) Oe. But if it ſhould. be objeCted, that by a gevi/e of lands all his in- 
tereſt therein would paſs, this is contrary to ſeveral reſolutians in the 
Anſwer. law; beſides, where the words are doubtful, the heir at aw fhaſl 
not be difinherited. © e eee 
(2.) Objet. If it ſhould be kewiſe obj ected, that upon an 7255 at 7 un 
% by the ſtatute of ai, 2. rents wete extendible, that cafe 
+ Cro, Eli. in, + 675 Eliz, doth not N it; therefore no inference can be 
3 nie from thence, that by a reaſonable conſtraction ent half pals 
in a will by a deviſe of lands, 2 eee eee 
Now, in that very caſe in 'Crake, it'is ſaid, that a rem Jet weilt 
not be extendible; and finc e the ſtatute quia em tores terrarium, 8 
/ man giveth lands in Nef reſetbing a rent, "this is x Vent. Jeet if 
ject, becauſe a tenure cannot be created at this day, „ and 5 
farm tent, when 80 by th the King, becomes 6k; and 
. "Ou E e eee 
. It maſt be admitted, that by a deviſe"of all bir nd ht: 
_ edpybolds which have been fur ſitrrendered' to the uſe of the will, fhiall 
© paſs to the truſtees, and ſo 15 will by the Words, 2 Hr real dn 
—_— e/iate,. but there is no no manner of truſt declared, either in 
dis will or (codicil of bis copybeld” Lan; 8 17 only” words in 
. will, by Wbiqh any... ruff, is declared,” are, 'as for "and, cord 
my freehold and leaſehold 9150 the Fo hall be to ſuch trofts, 
Ge. which words freehold aud Ra ſebull, are Excluſtye of the e ry 


{ that he having declared po manner of truſt of his cop; 


enn, Ik is £rbe,, by the * ftatüte of frauds, alf truſts of "wahifeftly 
FL creati- ew A by ſome, writing e made void ;. but this wut" ef ior 
ons olf truſt . f an expreſe declaration 2 of: traſt, and r not of 1 Imp Wd br . 7 

dale by ſome fh; Zac his Appears Mais "par raprap 00 the f By 


weicing Ggned tüte, where the, teſtatot's igteht is to be no: farth admitted than it 
by the party, is expreſſed | in the afc reſaid; imitation of a truſt 7 ſtratipe A 'there- 


Wilen rung, fore if His TnteMt is doubtful, it Pall be cenfried for the” m_ 


4 hull bethe. heir, becauſe all the truſt N diſpoſed muſt refult' ta * h'He 
3 | | e 10 
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lo that if the court ſhould be of opinion, that the will i is not revo- 
 kediby the codicil, this copyhold muſt deſeend. 
Hut admitting no truſt is declared of the copybilde, it can be 


no imputation upon the character of the teſtator to ſay he made a * P. 73. 


wil, and did not appoint what truſt his truſtees ſhould have in the 
lapds: he deviſed ; for as great a man as he was in law, another as 
great as be bath made very ſtrange bequeſts in his will, and that 
was Serzeant Maynard; and probably it might be the defign of thoſe 
great men, to exerciſe the wits of thoſe of their own profeſſion; it 
was clear, that this was intended by the Serjeant, for after. ſome ve- 
ry gnuſual diſpoſitions in his will, he takes notice that ſame men 
might admire at it, but that he did not care, valet grantees vows 


ren. | 
On the other fide it was argued for the defendant, that the pin; Econtra for 


| tina) point in this caſe was the firſt; and that is, whether r 


ici was a revocation f his will, and his:counſel infiſted, that it was 
not, for it was no more than an appointment and ſubſtitution - of 
ther truſtees i in the room of thoſe whom he had appointed before 
by his will; there are no $ words to revoke it, and a revoca- 
tion ſhall be no more intended than the diſinheriting an heir, for 
that maſt be by expreſs words, and ſhall never be intended-. 
Na, according to ſuch conſtruction, which is contended for. on 
the. othe fide, this codicil wbuld- revoke itſelf; for by the firſt part 
of it he confirmed the deviſe to his firſt truſtees, and afterwards. rer 
vokes: the truſt to two of them, which is very inconſiſtent; but it 
is. a more natural conſtruction, that he revoked their ate in ibe 
She pa ae two other) truſtees to: the e rome as, before 
| W I. | „ 044TH 4 
hut by the whole * of the will; it doth not nepear, that the 
teltator intended any part of his eſtate ſhould deſcend on his heir 
az law; therefore the will is not revoked by the codieil; if it ſhould, 
* annuity of 200 /, per annum given to his filter and heir at 
e, is revoked, and ſo is the 6000 L given to his niece, becauſe it 
us to iſſue out of the lands; but neither of them are revoked; and 
| 25 ſpegifick legacies are {afficient to exclude theth from any right 


fs W x... Bethel, lately at the Rolls, where a man deviſed. one 
 thath -to his. heir at law; this was "idjidget an: abſolute. exclu- 
e ny; right he might claim to the teſtator's eſt ate. 
Was inſiſted on by the will, and argued for the plaintiff, thatahe 
ſhould. d 
Wand be preſumed that the teſtator did deviſe them to his uuſtees 
e aud the money to be laid out ig a ptirchale; Ge. for hep 
| EE their nature * a perſonal eſtate; for avy ſuch purpoſe; and + p. 
6 = at Jaw: has no preterice to have thein as Heir, bor test 


8 2 ſe the 6 ior gave them a N Hom bed none 
his time. 
* oy rr tem 605 1 


have to the perſonal; eſtate of the teſtator : like the caſe o 
end on the heir at law as Hir- lo, but it 


77 but there can be no title by cuftom to theſe"tmanu-.4 1 WT : 
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- (2.) As to the ſecond point, whether the lands which the teſtator 
had articled to purchaſe, and the fie: farm rents ſhall paſs by the de- 
viſe of” bis Jands in the codicil ; it was argued for the defendant that 
they would 

* e lands which he had articled to purchaſe, thoſe 
lands muſt be either a real or perſonal eſtate ; it will be abſurd to ſay 
ttzcey are neither; and if they are either, then there are ſufficient 
words in the codicil to paſs them; for the teſtator takes notice 
therein, that he had purchaſed lands fince the making his will, which 
word /arigs ſhall extend as well to thoſe for which he had articled, 
as to others which were actually conveyed to him, and 'hall 5 
by a deviſe of his /angs, as in ſome caſes by a deviſe of all his 2 
lands, a portion of tithes was adjudged to paſs; fo in the principal 
caſe, the word /ands ſhall extend to all eflates whatſoever ; therefore 
the rents which he had _ rchaſed fince the making his will ſhall 
paſs by the deviſe of his beſides the lands for which he had 
contracted did not all reſt in articles, for great part of the purchaſe- 
money was paid; but the heir can have no right to ſuch lands, 

if it is not a realty; and if it is a real eſtate, then it may deſcend ; 
but whatever is deſcendible is deviſable, and here it is deviſed by the 
words real eftate ; and tho':the time of conveying thoſe lands was 
| not come, yet that will make no alteration of the caſe ; for the ven- 
1 | dor is from the time of the contrat deemed a truſtee for the pur- 
| 3 | ' And as to the fte: farm rents they ſhall be.comy riſed in a deviſe 
of his lands, eſpecially thoſe rents of that nature which iſſued out of 

- his own lands; for the intervenin eſtate made to the wife of the 
3 teſtator for life, was by a deviſe of a rent- charge to her of 1800 7. 
A Ar Ae BIN What: 
| in the reverſion, en een 


the rents Ein pad. 
1. Otjecion. 3. As to the teſtator's copybold gare, the objeAion is, that he ka- 
ving declared a truſt concerning his freebald and leaſehold, and none 

of his copybolds, fer they af9 Hah fo tnuch: 6d thirties, whether a 

— truſt thereof ſhall-reſult to the o heir at law ; and it was argued; that 

F. 75. it ſhould not, becauſe there are ſufficient words by which 72 
8 als; and thole are by a 4 of. all lit real gate; beſides, 
: ator never had the legal eſtate in thoſe cop e but & wad Gln 


in truſt for'hiw; which truſt be hath deviſed, and the edle is 


© 


Now 
aſs by 


| there are anthori n point to prove, . at anbei will 
= a deviſe bf bis real gar; as Where a contraGt was made 
2 [be the purchaſe of lands, ſome of which were copybolds, it was ad- 
1 A Judyed, that by a deviſe of his'real gate, rar ly 7 a 
W 8 
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Ja o it was held i in * caſe of * Davy, y verſus Bardem? AY „ The teſta- | 
; e lands would paſs RT the ole of of bis 225 if che deviſce 4/1141. ag 


for the pur- 
mm them in time. cChaſe of a 
r hold, 
. 8 Arbe a ſurrender was made out of court wp his ul; ; ow he deviſed all bis lands to 


before admittance; it was decreed, that the c yhold lands ſhall aſs, becauſe the 
teſtat A 2 tis in equity to recover them, and the vendor ſtood iſe for him till a 1 b conveyance 
en mace L Cbasc. 25555 

7 

. 40h. There was another obigen made in the behalf of the 

Plaintiff as to that clauſe in the codicil, where the teſtator directed, 

that what he had deviſed to his ſiſter in the will ſhould be in lieu of 

alt demands ſhe might baus out of bis gate, that this clauſe might 


be "I by Tg ſuch demands, as ſhe may have in ber ou 
15. "Hs 


But in anſwer-to this objection, it is abſurd to fay a thing Anſwer, 
l de intended when it is plainly expreſſed; and here the words 
are in lieu of all demands; neither doth the plaintiff pretend to ſhew 
particular demands ſhe had to the eſtate, which ſhe ought to 
have done (if ſhe had any) as an inducement to what js thus n 
| in her bebalf. 
Aporber objection was, that the teſtator could not defi ign to K Otjedion. 
'clude: his fiſter from having any ſhare of his eſtate by thoſe words 
in the codicil, where he takes notice that the deviſe of her annuit 
Was Upon condition the ſhould reledſe all ber right to his eſtate, be- 
icauſe the being a feme covert, he very well knew that her releaſe 
. bar her. 
d anſwer to this objection, the word releaſe in this place cannpt Anſwer. 
7 Joe otherwiſe intended than an effectual releaſe to bar her which yy" 
the: by fe, and no other releaſe, _ p 
Ape teſtator's widow. being made a party 10 the bill. he by + p. 76. 
fi anſwer, and now by her counſel inſiſted; that ſhe might we 7 
bens remedy for the fent-cbarge f looo J. per ann. given to her 
For life, either by diſtreſs. or otherwiſe, for ſhe; could have 12 
the 'difpoſition in "he will ; and that ſhe might have a decree 
ent and ſatisfaction thereof, and: of the e that a.de-  _ 
Reduction. of the parliamentary. taxes-might. be apportioned 9 N 
"re Ut charge, i ch roportion to the rents of the lands out: of Wh | 
ee bor that this being a rent-charge out of all the.teſator's 65 2 
two uid be in a reat meaſure ſwallowed if it ſhould pay more. taxes 
21 fo much,” iſſuing out of lands of the value df 1800 . Ae. 
UE: Then: her counſel inſiſted, that the might be quicted in the, 
| on.of the lands which the teſtator had left her for life; and th 
E pht have the legacy of 200 J, leſt to her by het father's will, 
A 11 te ot pe 52 Te 
Þbrance 5 this beln * ate cee :DY; JET 
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| Oljedtion. But 28 to "this 200 ]. it was objected, that the teſtator having re- 
ceived it many years paſt, and tho for his on uſe and benefit; yet 
he ſhall not be taken as a debtor, becauſe he had deviſed his plate, 
jewels, and a legacy of 500 J. to her, beſides his coach and horſes ; 
and therefore it ſhall be preſumed ſhe was paid; for according to 
the ancient rule debitor non præſumitur donare, ſo that her long ac- 
quieſcence ſhews her conſent ; and if no proof could te made, that 
it was laid (as it really was in a. piece of plate) there is no colour 
for intereſt to be paid for it, becauſe the property of that plate was 
in the teſtator whilſt he lived. 
Thereupon Mr. Vernon the defendant conſented to pay the 200 / 
but without intereſt. | 
Then it was infiſted for the widow to have the manuſcripts as 
part of the teſtator's houſhold goods, which were deviſed to her; 
for tho' the perſonal eſtate is deviſed to truſtees to be ſold to pur- 
chaſe lands, yet theſe manuſcripts are no part of the perſonal eftate, 
for they are not aſſets to pay creditors ; therefore ſhall not go over 
to the truſtees, and they cannot be heir-looms for the reaſon before - 
mentioned. 
NOLA But the widow and the other defendant Bowater Fermon agreed 
in court to have them publiſhed between them, without _ profit 
do themſelves, | 

* P. 77. * Upon the whole matter it was concluded for the defendant, 
that if this will ſhould have ſuch a conſtruction as was contended for 
by the plaintiff, then the teſtator (notwithſtanding all the pains he 
had taken to ſettle his eſtate) died inteſtate, and all his trouble was 
in vain, which is inconſiſtent with his character, who was an or- 
nament in this court where he attended, and who acted | in all Nur, 
with the utmoſt accuracy and exaneſs. a 

But he acted in this as he did in all other caſes, and NO 0 good a 
will, that even artificial reaſoning i is hardly able to raiſe the leaſt 
colour of doubt it; ſo that it is a little ſurprifing it ene deer nay 

manner of conteſt in a court of juſtice and equity. _ 
L Laſtly, it hath been ſaid, that the heir at law ſhall not be difn- 
berited without plain and expreſs -words for that purpoſe; but this 
ſaying is too general; it is true, if the words are doubtful, the 
heir ſhall be favoured ; but if a man deviſes his lands to one, And in 
_ the ſame will deviſes the ſame lands to another, they are joint- 
tenants, which ſhews that the will is to be conſtrued as one entite 
clauſe, and not as diffetent clauſes, and by this means nee 
will be avoided in the conſtruction thereof, fk. 

Curia. I be principal queſtion in this caſe is, whether ae eben bee 
ked the will, and ſhall be taken as a courſe of diffetent words and 
phraſes, or as one entire ſcheme conſummate by the ſealing; and 
as to that matter it was held to be the beſt way to conſtrue one 
thereof with the other, as one entire ſcheme, and which was thought 


' en and conſidered by the teſtator at one and the ſame time. 
a 363, | It 


Term. S. Mich. 10 Georgii, in Canc. 


It is abſurd to ſay, that the revocation in the codicil of an im- 

material circumſtance in the will, ſhall revoke the whole will, for 

it is no more than a revocation of part of his will, by which he had 

appointed two perſons to be truſtees, and appointing two other in 

their room, it is as if a perſon ſhould. ſet, forth in a codicil, that 

T. S. whom he had appointed to be his executor, ſhould not be his 

executor; this could never be taken as a revocation of the diſpoli- 

tions 1n his will, 

Now here the teſtator by his codicil 3 two others to be 

truſtees, and he deviſed to them accordingly, this muſt be intended 

as joint-tenants of the truſt with thoſe already named in the will; 

for the words other truſtees imply ſome not before named. | 
As to the lands for which the teſtator had contracted, the. « p. 78. 

owners thereof continue truſtees for the teſtator till conveyances are 

executed, and he might compel them to convey accordingly ; and 

therefore they ſhall paſs by this deviſe, tho' he had bought other 

lands which were actually conveyed to him; and this was never made 

a queſtion in this court before ; and as for the objection, that what 

reſts in articles was neither lands or money, this is of no manner of 

weight; and therefore it deſerves no anſwer. 

As for the fee-farm rents, a deviſe of lands is ſufficient to paſs 

ſuch rents, or any other right out of lands; and therefore where 

there is ſuch a deviſe (as in this caſe) they ſhall not deſcend to the 

heir, eſpecially ſince it appears on the force of this will, that the 

teſtator had deviſed two hundred pounds per ann. to the heir ß 

life; and then in the codicil he takes notice that his heir had a ſuf- 

ficient proviſion made for her, and ſays that it ſhall be all which ſhe 

ſhall have, and that on condition ſhe ſhould releaſe all farther de- 

mands out of his eſtate both real and perſonal ; and this codzcil 3 104 

good republication of bis will, 

No as to republications there is ſome difference between real iis 

which will not paſs without it, and the conſtruction of a deviſe of 

perſonal eſtates, to make them paſs without it, which conſtruction is 

on the Ratute of wills, which introduces a new method of con- + 32 H. 8. 

veying eſtates, (viz.) That any perſon having lands may diſpoſe 37% 3, H. 

thereof by will, and this is founded on the reaſon of the common 8. cap. 5. 

law, that a man cannot give what he hath not, as the heir in tail 

cannot grant or releaſe to diſcontinue the eſtate-tail : now, admit- 

ting that rents will paſs by a deviſe of lands, yet the teſtator had not 

thoſe-lands. to deviſe, becauſe the time of conveying them was not 

come; it is true, this objection was made, but it is of no weight, 

becauſe, as hath been obſerved already, the vendors are truſtees tor 

the purchaſer till a conveyance could be made. 

+,Beſfides, a man's mind may change when he rows rich, and 


bac; wiſh . of frauds, a c muſt be in writing. 
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5 As to the copybold eſtate, tho! the teſtator by his will hath de- 

: clared only a truſt of his freebold and haſebold hers, ſo that no truſt 

| is raiſed by the will; yet by the codicil he ſhews plainly, that it 
Wu, s his intention to paſs a truſt in them, or to paſs them in truſt. 

P. 79. * As to the relegfe, it is true, it is no conveyance, if nothing 

paſſed by the will, nor, as this caſe caſe ſtands, is it any conveyance 

* bar the heir at law of any demand to the teſtator's eſtate, ſhe 

a feme covert; but he having declared in the codicil, that 

ſhe e hr have her annuity on condition ſhe releaſes, Gc. this muſt 

be intended a releaſe by fine, ſo that it may be effectual, otherwiſe 


ſhe ſhall quit her annuity. 

And this will, as to the perſonal eſtate, is good and perfedt ; 
therefore it was decreed, that the original bill hould be diſmiſſed 
with coſts, but the defendant forgave the coſts. - 

Money devi- And as to that part of this cauſe which related to the widow of 
8 the teſtator, eſpecially as to the 200 J. which was deviſed to her by 
cial truſt ca. her father, to be laid out in ſomething i in memory of him; inte 
'riesnointereft. to be paid out of the perſonal eſtate of the teſtator, it being rg&eived 
| by him, and for his own benefit, and the rather, becauſeahe was 
executor to her father; and it is a miſbehaviour in him notes per- 
form his will in every reſpect, but it ſhall carry no intereſt, becauſe 
| it was to be laid out in ſomething for his remembrance, /which 
| would have been no benefit to her huſband, the teſtator, if laid out 
N ON in his life-time, becauſe it was not for der ſeparate uſe; but was 
4 | to be laid on a ſpecial truſt, and to a particular purpoſe. _ 
And as for the reſt of the widow's demands, the daa is re 
ty to fatisfy her as deſired. _ 
Affirmed i in the houſe of Lords. . eee, Fwy: 


par RES | * 
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Hobſon verſus Staneer. 


Bill was exhibited by the plaintiff to be relieved againſt 4 Marrisge (et- 
bond obtained by the defendant, and (as ſuggeſted) with- tlement not 
out any manner of conſideration; and to have another = ng 2 
bond of 80 J. conditioned to pay 40 J. to be delivered up proved or in- 
to the plaintiff, the money being paid, and likewiſe to be relieved capacity . 
1 a ſettlement obtained from him by fraud, without conſidetra- | 
tion, he being a weak man. 
The caſe was, that the plaintiff married the daughter of the de- 
fendabt, who was his firſt wife, upon which marriage the defen- 
daot procured a ſettlement from him by fraud, which was by ſettling 
part of his eſtate to the uſe of himſelf and his ſaid wife, for life, re- 


mainder to truſtees to preſerve contingent remainders, remainder to 


the uſe of Joſhua Staneer, and his heirs, who was the eldeſt fon of 
the defendant, and brother to the plaintiff's wife, and of other part 
of his eſtate to truſtees for 200 years, to pay any money the plaintiff 
mould charge it withal, by way of legacies, or otherwiſe, remain- 
der to another brother of the plaintiff's wife, and to his heirs for 
Ever. a | 4 
But the defendant, his father, took care to have a grant from him 
of that power which he had to charge the eſtate ; and his mother- ' 
min- law procured another grant from him of 100 J. to be paid to her 
_ after the death of his wife, which was recited to be in conſideration 
of the love and affection * he had for his wife, who was her daugh- * P. 81. 
ter; and they obtained another bond of him of 80 J. conditioned to 
pay 40 7. without any manner of conſideration ; therefore he inſiſted, 
that this ſettlement and both the bonds ought to be ſet afide ; and 
4 fecond ſettlement which he made on his now wife, upon his ſe- 
cond marriage, and in conſideration of her portion, might be eſtab-. 
liſhed and made good. 5 | 
The defendant anſwered, that the plaintiff having married his 
daughter, without his privity or conſent, he was at firſt very much 
| n 701. IX. { | 2 | . 1 : 47; diſpleaſed, i 


* 


* 


— 
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aipleaſed, but afterwards was reconciled, and took "OT and hie 
wife into his houſe, and paid ſome of his (che plaintiff's) debts, and 
had done other ſervices and kindneſſes for him and his wife; ſo 
that he (the plaintiff) was indebted to the defendant in the ſum 
of 100 l. and more; and that in confideration thereof, and of the 
love and affection which he did bear to his wife (who was now dead) 
he made the, ſaid ſettlement, which he inſiſted on to be good, and 
not to be ſet aſide. IC 
The ſingle queſtion upon the proofs was, whether this ſettlement 
ſhall be ſet aſide, either for want of capacity in the plaintiff, of for 
that it was a voluntary ſettlement. t 
And as to that it was argued for the defendint; that the. wittielſes 
for the plaintiff had not ſhewn one fingle inſtance of his weakneſs, 
but generally, that he was a weak man; when the witneſſes produ- 
ced by the defendant prove, that he was a perſon ſufficient to manage 
his on buſineſs and eſtate ; and certainly it is not neceſſary, that 
every man who makes a ſettlement ſhould be an ingenious or a learn- 
ed man, for it is ſufficient if he is of an ordinary capacity; thete- 
fore this ſettlement ought not to be ſet aſide for any incapacity i in the 
laintiff. 
, Neither ought it to be ſet afide as a voluntary ſettlement Wrolike 
room for another upon the plaintiff's ſecond marriage, becauſe the 
ſecond ſettlement was obtained upon no better conſideration than 
the firſt, which was had without any manner of fraud or circum- 
3 vention; and ſo far from it, that it was proved the plaintiff always 
7 igtended, if he had no ide, that his eſtate ſhould go to the rela- 
1 tions of: his wife; and that ſuch his intent continued everi men e 
death of his wife. ns" 81275 
But if the court ſhould be of opinion, that this is a voluntary ſet- 
tleinent, yet the bill ought to be diſmiſſed for want of oper par- 
ties / bectuſe Robert Habſom (the plaintiff's: father) who 1 d' the le- 
gal eſtate by the laſt ſettlement,” is not made a ; beſides; the 
* P, 82. plaintiff ſhall not have any ® remedy to ſet aſide the firſt 7 and. to 
| ſet up the laſt ſettlement, becauſe he hath the ſame eſtate in both; 
therefore he cùn habe no pretenee to complain in a court of equity 
for relief againſt one ſottlement in favour of another; ſuch! an ap- 
plication as this ought to be made by him who is aggrisbeg, and 
who hath an eſtate by one ſettlement and none by the other 
Thereſote it was inſiſted, that the firſt ſettlement was malle öh a 
1 good conſideration, for what can be better tha marriage/?-an®the 
4 | remainders limited on the ſame conſideration are good. 
ö *% As for the bond of 80 J. the defendant inſiſts, that he paid the 
money for the plaintiff's uſe at two payments, &c. 
| Keontra for. On the other ſide it was argued, that this was a very extravagant | 
the plaintif. - ſettlement, in the firſt place, becauſe there was no manner of pro- 
viſion for the iſſue of that marriage; and tho, there was an eſtate 
- limited to truſtees to preſerve contingent remainders, yet there are 
no 
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remainders in the ſettlement ; but the inheritance. of all his (the 
plaintiff 8) lands is ſettled on Joſhua Staneer, his wife's, brother; and. 
in conſideration of love to his wife; for after the limitation to him- 
(che plaintiff) and his wife for life, the remainder in fee of patt of 
the eſtate is immediately limited to one of her brothers, and the 
fee, of the other part of the eſtate. is limited to another of her bro- 
thers, with an intermediate term of years to truſtees, which the 
plaintiff might charge; but care was taken to have a grant of that 
pawer Which the plaintiff had to charge the lands from the plain- 
tiff to that brother, ſo that after all events he might be in as good 
a condition as his elder brother. F 1 
Beſides, this eſtate being no more than 50 J. per annum, and the 
plaintiff but tenant for life, there are other incumbrances ſet up by 

- 0+ +» RY (viz.) A grant of 1004, to the defendant's wife at 
Sher cent. during her life, and the bond of 80 J. which is impoſſi- 
ble for him to pay, having only an eſtate for life in ſuch a ſmall 
eſtate and this ſhews an apparent fraud on the face of the deed 
itſelf 4; and by this means the defendant will always have the plain- 
A his power to get any other writing from him to charge his 
eltate. 4 ridge eden 
As: to the objection, that this ſecond ſettlement was made upon 
ng better a conſideration than the firſt, the fact is quite otherwiſe, 
for it was made not only in conſideration of marriage, but of 100. 
Which the plaintiff actually received as a marriage- portion with his 
Me, „ 1 2 = „ iin 
But upon reading the ſettlement, it appeared to be thus, . The 
eſtate. was limited to Robert Hobſon the father of the plaintiff, bis 
heirs and aſſigns, during the lives of the plaintiff and his wife in 
_ truſt that he might employ the profits for the maintenance of the 
Lic plaintiff and his wife during their lives, with remainders to the; 
iſſue of; that marriage with other remainders over, ſo that the plain 
tiff had no eſtate by this ſecond ſettlement. 

o: The: plaintiff. bath no reaſon to complain, becauſe it appears he in Curia. 
nA better condition by the firſt ſetlement, than by the laſt; for he 
eſtate for life by the firſt, and none by the laſt. 

And there being no fraud proved in obtaining the firſt ſettlement. 
997any- manner of proof of the plaintiff's incapacity, there can be; 
no reaſon o {ct aſide the firſt ſettlement. t. 

But Robert Habſan the plaintiff's father, who had the legal: eſtate 
by the.Jecond ſettlement, not being made a party to the bill, the 
Plaintiff could have no deeree, but had leave to amend his bill, &c. 
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Evans verſus Hoſkins and the city of Glouceſter, 
HE caſe, /. The Lady Joan Cook by licence from King Henry 


An aſl:ighment — 
of n imeret. FS. granted the lands in queſtion to the Mayor and Burgeſſe: of 


lands of the Gloucefter in truſt, that whenever the leaſe made by her to one Par- 
| valueof 200 l. tridge and Arne his wife ſhould be determined, that they would 


r ann. in * 4 
and woe make a new leaſe to them, or to the heirs of the faid Anne at any 


of 201. paid, time on requeſt, on payment of twenty marks, and under the yearly 


ras nudge rent of twenty marks for the ſpace-of thirty-one years, and with 
the plantif, ſuch clauſes and conditions as in the old leaſe. x 


2 And that upon the expiration of ſuch leaſe of 31 years, the de. 
nad. fendants, the Mayor and Burgeſſes of Gloucefter ſhould at any time 
2 Eq. Cal. on the requeſt of the heirs of the ſaid Anne make a new leaſe to 
58. Pl. 10. them in manner as aforeſaid. Y | 
| Now the plaintiff Evans, and one Holeman Heſeins, who was the 
father of the defendant Heſeins were coheirs of the ſaid Anne Par- 
fridge, and he the ſaid Holeman Heſtins, anno 1712. got an affign- 
ment from the ſaid Evans of his right without any manner of con- 
ſideration; therefore this bill was brought againſt the defendant Hoſ- 
Him, the ſon of the ſaid Holeman Hoſerns, to ſet aſide the ſaid affign- 
ment as obtained by fraud and impoſition on the plaintiff Evans, by 
miſinforming * him of the tate of his right, and againſt the other 
defendants, the Mayor, &c. to have a leaſe made to the plaintiff 
Evans, and to the defendant Hoſkins, as coheirs to the ſaid Anne 
Partridge, and according to the covenants in the original leaſe grant- 
ed by the Lady Cook to the mayor, &c. l Mel 
The defendants by their anſwer acknowledge, that the plaintiff 
and the defendant Hoſkins are coheirs to the ſaid Anne Partridge, 
and that the Lady Cooł made ſuch a grant to the Mayor, &c. of 
Glouceſter, as in the bill is ſet forth, and that leaſes have ſince been 
made of thoſe lands, purſuant to the covenants in the original leaſe, 
But that anno 1712. the plaintiff Evans, in conſideration of 80 /, 
paid to him by Heleman Hoſkins, (the- defendant Hoſtins's father) 
aſſigned all his right in the leaſe to him the ſaid Holeman Hoſſerns ; 
and by another deed covenanted that the ſaid Holeman Hoſkins might 
make uſe of his (the plaintiff's) name in taking a new leaſe of the 
city, &c. and that his name might be put in the ſaid new teaſe 
in troft for the defendant Hoſkins ; and that on producing the ſaid 
deed, the city made a new leaſe to the ſaid Holeman Heins, with- 
* naming the plaintiff, but denies any fraud in obtaining the ſaid 
ale. | | f | 
The Mayor and Burgeſſes likewiſe own the pedigree, the grant, 
and the truſt, as ſet forth in the bill; and that on ſhewing them an 
aſſignment, made by the plaintiff Evans, of all his right, 0 made 
A new leaſe to the ſaid Heleman Hoſkins, according to the covenants 
in the original leaſe. + FEE Ins 
5 1 This 
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f = his being the caſe, thoſe who argued for the plaintiff, inſiſted For the plaſa- = 
| _ that leaſes had been made from time to time according to the cove- * = 
nants and clauſes in the original leaſe, and that the Jaſt leaſe granted 
to Holo Heins was in the year 1690. and that the ſaid Holeman Y 
in the year 1712. made application to the plaintiff, Evans, who 1 4 
ranger to this covenant, and informed him, that the city wake 
6h 250 . fine, and on a cbnſiderable advancement of the rent. 
5 "Whereupon the Ng, Evans being thus miſinformed, and not 

ng” but the leaſe in being would ſoon expire, executed this 
niment.in conſideration of twenty pounds to hin 11 by the ſaid 
Hein,, and no more. 
t is true, the defendant He/tins who is executor of the ſaid Hole- 
man Heſeins, pretends that this affignment was made in conſideration 
6F 897: paid to the plaintiff Evans, which * he denies ; but admit- * P. 85. 
ting it was ſo, it is a very ſmall conſideration for the purchaſe of ſuch 
4 leaſe, the lands being worth above 200 /. per ann. beſides, at the 
= 2 of this alignment, there were twelve years of the old leaſe - 

red ; ſo that a fraud appears upon the „ face of the deed, 

neelf 9 — — 
| ©*Therefore i it was inſiſted, that the fiid dener ſhould be et 
aſide, and a new leaſe decreed to the plaintiff Evans; and that the 
defendant: as executor to Holeman Hoſkins may account to the plain- 
ti tor the profits of the leaſe received by his father Holeman Hof 
King in his life-time, and by bim the defendant fince' ib father's" 


* ** "Py 


Or * 


the proofs, it We that thers was no mote that 
nr "pou paid to the plaintiff as a conſideration of his aſſigning 
his righ 2 hy leaſe to the ſaid Holeman Hoſkins ; and that the be- 
| Nefit — was worth more to him than ru] hundred per ann. and 
hat twelve years of the old leaſe Poke unexpired at the 3 An 
the plaintiff) executed this affignment;; * y 
letter nch was proved to be written by the ſaid Elan eman Hoſkins, 
patportitig that he and the plaintiff” ak to pay two' hundred and 
rd to the city, for a fine on renewing the leaſe When they” 
y obly twenty marks; and nd more. 
0 fl d that the defendant proved Was, that the lands en not 
— rake at the time of the aflignment as they were now,” 
anidthat the ci 


| d on 1 50 E fora ffne Oe * 6 
Wich is very true, bot Des reaſon was, becauſe Hileman 

wolld Have a leaſe made to him excluſive of erke ** | 
*Wheteupon the court decreed, thät this affignment” ſhould” b&Curia. | 
ſer ide, anch a new teaſe” to be made to the plaintiff, and to the —_— 
helts *of men Hain according to the covenant" in the orie | _ 
ginal indenture made betweers the > Lady fo Jo. Cook and the city , =_— 
| — e | ſe * W r . 2 by | o vn 
n the defer dune” (the executor of Pies ae) dt 

ierbont for a moiety of the profits during the ſald Heleman's Wen 
_ Me nis death, mt pay the coſts of this ſult. | V 
r. IX. U * FREINN Hofer 
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Where n HE plaintiff exhibited this bill to have the defendant execute 
»greement by Y ſuch a leaſe as the court ſhould direct. 


2 in The caſe upon the pleadings was thus, (viz.) There was an agree- 


che anſwer, ment in writing executed between the plaintiff and the defendant, by 
ſhall be exe. which the defendant was obliged to take a leaſe of a farm of the 


cuted, tho' 


not ia writing, PlaintifF for nine years, at the yearly rent of 140 J. and at the time 
of executing the ſaid agreement, the defendant averred, that he had 
a leaſe of the great rather of the parith of Calverton, and promiſed to 
manure this farm with the ＋ of the ſaid tithes. when made into 
dung ; that by virtue of this agreement, the defendant entered and 
plowed ſome paſture ground, and grubbed up fome buſhes contrary 
to the ſaid agreement; for which plowing aa grubbing, the plain- 
tiff demands ſatisfaction, and that the defendant might execute a 
leaſe according to the ſard agreement. 

That there was a meeting between them to execute a leaſe, but 
then the defendant infiſted upon ſame extraordinary conditions 
not in the written agreement; and that what chiefly induced the 

plaintiff to enter into this agreement, was the promiſe of the defen- 
dant to mannre the lands with the ſtraw as aforeſaid. 

The defendant by his anſwer conſeſſed, that he agreed to take a 

* Nota ; this leaſe of this farm, by which “ agreement the plaintiff was to repair 

e the houſe; and outhouſes; and to build a new dairy-houſe, and to 

ba. fink a well ; and that the defendant was to have liberty to plough 
up fome clofes, and to grub buſhes in others, which was in con- 
fideration of 10 J. per ann. advance of rent; and that according to 
this agreement, he is willing and ready to execute 2 leaſe, and fays 
that the written agreement:on which the inſiſts is no more 
than a memorandum drawn by an „and that the defendant had 
agreed to take a leaſe of the farm for ſich a term, and under mem a 
rent, that the plaintiff agreed to let the defendant have the poſſeſſio 
for that Lady-day was near at hand, and until be che e 

thould be ſatisſied that a clauſe in the teaſe, ' on which the Tete 

inſiſted,” way uſual to be inſerted in leafes there; which clauſe was, 

(viz.) The defendant was to covenant to leave the premiſes in good 


repair, the accidents by! fixe and tmn ovly excepted, and unleſs 
eee er tae eee, refoloit to 


G N „ Bai 
W th the ping infſtiog to haves e meaning to 
the agreement in writing, and the defendant reſuſing it far 2 
fon beſore· mentioned, the plaintiff exhibited bi bill to infoece the 
execution SC TT TE ENT Boe jo Storrs Fig au 


Thereupon the defendant exhibited a craſb-bill; {which he ſt 
2 eee N as 5 f tis . 


3 ihnen . 


4 


*P. 87. 
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bill, and inſiſted, that the plaintiff might execute a leaſe according 
to that agreement, which he was ready to execute on his part. 

To which croſs: bill the plaintiff made anſwer, by which he con- 
feſſed, that by the fir/t agreement he was to put the houſes in re- 
pair, and to make a new dairy, and to fink a well; but that all this 
was to be done upon a ſuppoſition that the now plaintiff had a leaſe 
of the ſaid tithes, (as he affitmed) and would manure the farm with 
the ſtraw thereof, but denies that the plaintiff bad any leave to grub 
up buſhes in conſideration. of advance of rent, for that 10 J. per 
annum advance is no manner of conſideration, the farm being very 
well worth 140 J. and ſo much the former tenant paid; but inſiſts 
on a leaſe in purſuance of the written agreement; and that there was 
no clauſe therein by which liberty was given to grub any buſhes in 
conſideration of advance of rent. | 
+. There were two queſtions upon theſe bills, anſwers and proofs ; 
the firſt was, if the plaintiff in the original bill ſhall have a leaſe 
n to the written agreement, or memorandum in writing. 
2. If he ſhall be obliged to execute a leaſe to the defendant, ac- 
cording to the agreement ſet forth in the anſwer to the croſs- hill, 
. which was no in writing, that being loſt. 

A As to this matter, the caſe is thus: one Thompſon, an attorney. 
drew ſome heads of an agreement betweeen the plaintiff and the de- 
fendant, which heads were now 4%; but this attorney, who was 
choſen by both parties, made oath, that the purport of them was 
according to the agreement ſet forth in the anſwers, both to the + 77 To put 

original and croſs-bills ; and that in the leaſe of the former tenant ihe houſes in 
there was a clauſe to repair, but fire and tempeſt were excepted, and wfke's new 
that it is an uſual exceptian in leaſes there. 1 dairy-houſe, 


| | . to ſink a well, 
| $0 have liberty to plough ſome cloſer, to grub buſhes in other cloſes, and that fire and tempeſt ſhould be 


WW T9 


It was likewiſe in proof, that when the parties met to execute a * P. 88. 

leaſe, there was no objeion, mode by the plaintiff but only to that 

exception, and that the written agreement was no more than a me- 

marandum, that the defendant being likely to be out of the farm he 

then held, and Lach- day coming on, it was thought convenient he 

ſhould have ſomeplace to enter with his ſtock till the plaintiff ſhould 

be ſatisfted, Whether ſuch: a clauſe was uſual in leaſes. , + 

i It i true, this zzemerandum refers to the firſt agreemeyt, but the + Mentioned 
plaintiff in his anſwer to ide erols-bill confeſſes, that be agreed. to before in the 

- Moſt of the + clauſes, but that it was upon other conſiderations, nich did vot 

as he would now inſinn ate. e ppear in 

In the caſe of Jones and Hlrriſſe there were heads of an intended writing, that 

nm taken by an attorney in writing; but upon proof that ſome 15 „tes 

bother clauſes were agreed on between the parties at the ſame time, Sherife. 

this court decrerd, that thoſe levies ſhould be put into the leaſe, 

notwithſtanding the counſel on the other. de ſtrenuouſly inſiſted on 

the Qatute of frauds. | | v4 


* 
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So in caſe ol abſoldte mortgage 8 (which was the old 'way-of mort- 
1 eſtates) with a promiſe hy the mortgagee to make a'defeaſance, 
which he afterwards denied to make, and inſiſted, that ſince the 
ſtatute of frauds, he was not obliged to do, becauſe not in writing; 
but on the hardſhip of the caſe,” and on ths fraud, dhe wort ne- 


creed a deſeaſane. 

Econtra. e the other ſide it was e that W be of RY 
conſequence to admit this parol and pretendedagreement to be given 
in evidence directly againſt this written agreement; this is a thing 
. which could not be done AD OL Pr W. r 1 

that ſtatute was made. 0 2 
Beſides, this parol agreement is incobfifient i in its very nature; it 
being for leave to cut buſhes in a country where fuel is very ſcare, 
and where many young oaks are preſerved by thoſe buſhes whilſt 
growing; and therefore it was inſiſted to 3 1 a teaſe executed ac- 


1 85 e to the written 2 opatod: 
Cutis. The agreement being in writing, the court was af not 
| to make any decree againſt it upon a parol agreement; but — coun- 

ſel for the defendant inſiſting, that it did not ſtand on the foot of 

a parol agreement, becauſe it was confeſſed in the anſwer to the 


oro bill; and it being fully proved by the attorney who dtew it, 
P. 89. and no e pee, eto, but as aforeſaid, the court, upon 
the N — of the ſecond writing or memorandum; and 


| finding it refered o the fo en dimiſled: both the bills, 
JEET but ene e, a er den ni Pars 
inne r » b * J 95 4 e * ws YY =. 
* 253336 hor * e ; hs 
Seurry & Ux ed Med 
, nole 21. zac $452 


Acredive ＋ HIS n bill brought by the plaintiff and his wife, who was 


_ #: the widow of Bodily, to have an account of the perſo- 

tos alone wb. DA ofluvend? the: faid Henry, and to be repaid ſome colts the deſen- 
out the other. dant put them unto, by u Y ſuits at la.. 

Tue bill ſets forth, that the p Scurry was executrix of the 

: ſaid ) , her firſt h 4 who likewiſe : conſtituted - the 

defendant Morſe, and another, as co- executors in truſt for his wi- 
dow, the now plaintiff, in order to aſfiſt her to recover the per ſo- 


nal eſtate ; but that the defendant Morſe no inſiſts to act as execu- 
Henry Bodily; herꝭ firſt 


f tor alone;* and farther, that the teſtator, 
ad af yr the elder, but died: be- 


Cm 


—” » n 
4 * © . „ & * 
» 4.4 =, 1 toys — 


huſband, ſued the executors of Henry Bodily 
fore the -ſaid- ſuit was ended; and thereupon this defendant: 
- proſecuted that ſuit to an account before a'Maſter, but then. 
it; and therefore the plaintiffs now inſiſt, that che defendant ſhall 

12m = or that ernennt taken ban the Maſter may be in- 

Get 

The deſendant by bis * ſays; that: he bath Ss nothin bat 


nn ay ho adn a Er il- 
24 BS ren, 


dy 
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. dren, and that this ſuit ought not to be carried on againſt him alone, 


who is but one of the three co-executors, ſo that there are not pro- 


per parties before the court. 


It was argued for the plaintiff, that though there were three co- 
executors, yet the plaintiff might releaſe one, and demand an ac- 
count againſt the other of ſuch part of the teſtator's goods as came to 
his hands, which 'demand was now made of the defendant, who 


was only a truſtee for the plaintiff. 
The court was of opinion, that the plaintiffs could not ſue as cre- Catia 


. ditors, one executor without the other, nor as reſiduary legatee ; fo 
the bill was diſmiſſed for want of proper parties. 


* Dawſon ver/us Chater. P. 90. 


A N eſtate was deviſed to T. P. who exhibited this bill againſt the A will hall 


heir at law, to have the poſleſſion thereof ill not be etta- 
, the poſſeſſion thereof according to the will Wel at 


of the teſtator. an heir at 
Tbe defendant, by his anſwer, denied the making any ſuch will law, without 
as in the bill is ſet forth; but that if any ſuch was made, it was ob- _ 5 
tained by the plaintiff by circumvention and fraud, when the ten- 
ſtator was in extremis, and not of a ſufficient capacity, or diſpoſing 

memory. ; ö 

The court was of opinion, that it would be to no purpoſe to pro- Curia. 

ceed in the hearing this cauſe, for that it was a poſitive rule, that 

where there is any doubt on the proofs, a will ſhall not be eſtabliſhed 


inſt an heir without a trial at law; therefore if a decree ſhould 


be-made againſt the heir, it would be reverſed in the houſe of Lords 


for that reaſon. | | 0 
And as to this matter, the caſe of my Lord Montacue is full in 


point, to whom very great legacies were given, and he was made 


ſole executor of the will, which he proved in Doctors Commons, and 
received the legacies; but afterwards exhibited a bill in this court as 


beir at law to the teſtator againſt the defendants, to whom the eſtate 


was deviſed ; ſuggeſting that he (the teſtator) was not compos mentis 


at the time of making the will. | 
And the Lord Cowper, who was then Chancellor, conſidering this 


will was conteſted by him who ſwore to the truth thereof, and 
profited under it, decreed againſt him; but the decree was re- 


' verſed in the houſe of Lords, where it was reſolved, that no decree 
_ againſt an heir at law ſhall eſtabliſh a will without a trial at law, 
| ihe heir infiſts on it, eſpecially where there is any lands deviſed. 


9 . k ” *. * 
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| Hack verſus Leonard. 
Bill to be re- Bill was brought againſt an adminifirator to have a new leaſe 
lieved egainſt granted for the reſidue of the term granted by the inteſtate ; 
# vat in the cafe was thay: 0 (31.3 8 


ejectment, for 


not repairiog, /. An ejectment was brought by the inteſtate, upon a leaſe for 
&. +» years made by him to the leſſee, rendring rent, with s clauſe of re- 
| entry for non-payment of the rent, and for non- performance of the 

* P covenants, which on the part * of the leſſee were to be paid and 
238 performed, and the breach was aſſigned generally for non- perform- 
ance of the covenants in the leaſe; thereupon the agent for the leſſee 
aſked the leſſor what rent was due to him, and that it ſhould be 

paid, who replied, he would not trouble himſelf about the rent, 

but would ſet aſide the leaſe; and the defendant being prepared to 

prove a tender of the rent, pleaded performance generally; upon 

which they were at iſſue, and at the trial, the defendant offering to 

prove the fender, the plaintiff did not infiſt upon the non-payment 

cf rent, but proved a breach of covenant for not keeping a barn well 

thatched ; thereupon the plaintiff had a verdict, and the defendant 

was turned out of poſſeſſion, and ſoon afterwards the plaintiff died 
inteſtate; and now this bill was exhibited againſt his adminiſtrator 

to be relieved againſt the ſaid verdict, and to have a new leaſe grant- 

ed to the plaintiff for ſo much of the term of the firſt leaſe, which 

was not expired. 85 | 75 8 

Curia. If a bond had been given for the performance of covenants in 
this leaſe, and had been afterwards put in ſuit, this court could not 

grant any relief againſt it; but the Lord Chancellor ſaid he could 

not apprehend what damage the adminiſtrator could ſuſtain, if the 

leſſee ſuffered the buildings to be out of repair, ſo as he kept the 

main timber from being rotten, and left all in good repair before 

the end of the term; therefore it was referred to a Maſter to ſee 

what damage was done (if any) for non-performance of covenants, 


and at what time, Ge. 5 | +> 8 
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Carpenter verſus Chapman, Friday, 24 April. 


T AND s were deviſed by a father to his two daughters to Deviſe by a 
x - augment their portions, and what eſtate the daughters N 
= ſhould have in the lands ſo deviſed was the queſtion, ters, Carries 2 
"Thoſe who argued, that they had not relied upon a caſe in 2 Roll, fee ſmple. 
Ar. where the father deviſed his eſtate to his ſon and daughter | 
a to be divided; and it was adjudged an eſtate for life only in 
the daughter, there being no words either in that will or this to paſs 
the inheritance. , ke | 8 
4 Parker Lord Chancellor decreed, that the daughters took the 
inheritance ; for no other eſtate could be eſteemed in augmenta- 
tion of their portions ; as a deviſe of land to J. S. paying 10/. car- 
<'ries'a'fee-fimple, tho' 10/7. is not the hundredth part of the value 
of the land; and the reaſon is, becauſe otherwiſe the deviſee might 
de a loſer; as if he paid the 100. and died immediately after: fo if 
w man' deviſes 1000 J. to be laid out in a purchaſe of lands to be 
n ſettled on his ſon, his fon will be intitled to the fee-fimple of thoſe 
lands, as hath been lately decree. | 


* B | 2% 

Burdett verſus Young. y P. gz. 
„ TPHOMAS Sutton by his laſt will deviſed all his real eſtate peyife of a 
„ (which was 1351. per ann.) to his wife for life, and after her legacy to his 
death to two truſtees to charitable uſes ; then he gave the uſe of 17 
all his perſonal eſtate whatſoever to his wife for life ; then gave arrive to the 
« 2000). to his two grand-children, to each 10007. payable at gc of 21 
heir gage of 21, or day of marriage; and if they died before ſuch — 
<-ape or marriage, to charitable uſes. Then he gave four pounds | 
to his ſervants; ten pounds for mourning to ſeveral perſons ; 


two guineas for a funeral ſermon ; and directed 100 J. to be ex- 


* pended in his funeral and tomb ſtone, and by a ſubſequent clauſe 
« diſpoſed of ſome of his houſhold goods after his wife's death. 1 


1 * 


Al 
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He died, and the comp'ainant, one of his grand- children, be- 
* ing arrived to the age of twenty-one, brought his bill againſt the 
« wiſe to compel an immediate payment of his part of the 2000 J. 
legacy. The queſtion was, whether the 2000 J. legacy is payable 
e at the age of 21, or marriage; or whether the wife ſhall enjoy 
« it for herliſe,.. i. 1.4 | 5 
Talbet for the plaintiff. 
Robins for the defendant. r 
The deſendant inſiſted by her anſwer, that Thomas Sutton the te- 
ſtator was a freeman of the city of London, and could diſpoſe a moicty 


only of his eſtate, and no more; and that the other moiety thereof 


| belonged to her (this defendant) by virtue of the cuſtom of London, 
and likewiſe her parapbernalia; and ſhe infiſts likewiſe that the te- 
ſtator having deviſed to the plaintiff ſeveral ſpecific legacies to be paid 
after her death, and having deviſed his perſonal eſtate to her, that this 
looo l. ought not to be paid during her life, nor any ſecurity to be 
given for the houſhold god. 
At the hearing this cauſe, there was no other proof to ſhew, that 
' Thomas Sutton the teſtator, was a freeman of London, but that one 
Thomas Sutton was admitted to his freedom in ſuch a year, but it 
did not appear to be the ſame, perſon. 9" V 
Then the different penning this will as to the Hpeciſic legacies, 
and this 1000 l. ſheweth, that the teſtator intended the 1000 /. 
ſhould be paid immediately, and not wait till the death of the de- 
fendant; the words of the will were, | | | 
iT. Item, I give all my. perſonal eſtate to my wife, and to both my 
grandchildren a. thouſand, pound a- piece, if they arrive at the age 
of twenty-one years, or marriage, which laſt clauſe controls the 
firſt deviſe of the. perſonal gate to the defendant, and makes the 
ſubſequent diſpoſition, of the 1000 J. a- piece to his grand- children 
good]; ſo that theſe legacies ought to be paid immediately after the 
contingency happened, and likewiſe ſecurity ought to be given im- 
mediately for thoſe ſpecific legacies which are to be paid after. the 
defendant's death. | 1 | | 
 * Parker Lord Chancellor: The queſtion is, whether the deviſe 
* to the wife is to be conſidered as an abſolute deviſe of the whole 
«© perſonal eſtate, or only of ſo much thereof as ſhould remain un- 
diſpoſed of; all the deviſes muſt either take effect immediately, or 
« wait till the wife's deceaſe; there can be no difference in the con- 
ſtruction of them. The conſtruftion of the words, ail my per- 
 * ſonal gſtate, has always been limited and ans as fork part 
* only as ſhall not be otherwiſe diſpoſed of; it is an abſurd inter- 
pretation of the intent of the deviſor to ſuppoſe that he intended 
the deviſes of 10 J. mourning, Sc. ſhould expect his, wife's de- 
«« ceaſe. This deviſe therefore of the 2000 J. is a preſent deviſe, 
and payable, as the children attain their age of 21, or day of mar- 


sf 


rige; wherefore he made a decree accordingly, | 


Note ; 
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os Note; this cauſe was formerly heard before Mr. Baron Price, 
_« who. ſat for the Lord Chancellor, and decreed that the children 
. E 


* Bow ** Smith, 


* P. 94. 


* Commiſſion - 


ice, 


a verdict 2 paſed up vainſt hm; and thereupon he exhibited bo 
ay to ſuperſede thoſe actions, ſuggeſting this matter, and _ the 
90 actions were vexatious. 


tax him, for that there was an old ſluice near the place where the 

new one was intended to be built, which was ſufficient to ſecure 
all the level ; and that the new ſluice when built, would be of no 
manner of advantage to him, and conſequently he ought not to be 
vontributory to the charge of building it, and thereſore that both 
he and his tenants had good right to bring actions for the money 
extotted from him, 


ers of ſewers 
made a 2 


The defendant inſiſts, that the commiſſioners had no power to 


The Lord Chancellor would not help in this caſe; for if he did, Con 
then. the. orders of commiſſioners, of ſewers, and of the ſeffions, * P. qq. 


| -would. be made in this court nov, here the aſſeſſment was wrong, 
and money was levied by virtue of ſuch a wrongful aſſeſſment, which 


er hey eta s and that it is not neceſſary to name the owners or 
vceupiers ſuch lands, for the commiſſioners may not know them; 

2 if not naming the owners ſhould make the 
Would be an end of all aſſeſſments by commiſſioners of ſewers; 
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-ought to be refunded, and a new: aſſeſſment made; and the right 
* making it is to aſſeſs the particular lands, according to the - 


ſſment void, there 


The Lord Coningſby's caſe. 
"HE Slaintif exhibited a bill in the Dutchy Court for ſeveral 


for lads, the lands, &e. reciting ſome ads of parliament, and ſetting forth 

defendant de- ſeveral patents and grants from the crown, and _ thence derived 
. be · a title to himſelf of thoſe lands within the Dut 

S The defendants demur to the bill, becauſe t + plaintiff did not 


bee, de oxpteſly aver the lands us be withis the Dutchy, but only by infe- 


the lane 32 
This e was aged before the Lord Letchmere, Chancellor 
5; of the Dutchy Court, and before the Lord hw / Tuftice King, Baron 
J. ju — age,” and My. Ryeves, affiſtants, _ w > delivered their opinions 
the demurrer fer iatim, in which they all agreed Dutthy was a circum- 
held good. fie j uriſdiction, and that in 0 l ich For Aidns the plaintiff 
in his bill or declaration ought to ſhew, that the cauſe did ariſe 
within the juriſdiction, otherwiſe the defendant may take advantage 
of it by demurrer, 
That in courts of general urban, as the court of Exchequer or 
King's Bench, tho* univerſal as to the right; yet becaufe circum- 
ſevibed ot limited as to perſons, ſuch averments muſt be made; 
tho' where the juriſdiction is genersl, fuch allegation is not fraver- 
fable; as it is in a circumſcribed juriſdiction; therefore the plaintiff 
ſhould have poſitively averred theſe lands were within the dutchy, 


Wan oy yg n _ bill. 


„ . K ot G 1 Oſborn 1 Lea. 
Where a N was 2 bll brought by the plaintiff, * was the n 


mortgagee 1 of 'Jobn Oſborn; ſon of Sir Jobn Oſborn, to ſet aſide a mort- 
> rarity Weeden, who was ſleward to Sir Yohn Oſborn, 


fraud, his £'S that her title was precedent to the title of the mortgagee, it bein 
P28 by articles in marriage, and in conſideration of a pertiog paid, that 
aſide. the lands were ſettled on her in ſointure. 

The defendant Lea, by her anſwer faid, that the was obly an 
affigner of "the mortgagee; and did not know that there was any prior 
incambrance; and the other defendant Mreden fays, that he did not 
know any thing of the plaintiff's marriage, at, or before the tim? 


of the taking the mortgage, which was for 1200 J and that he had 
lent the greateſt part of that money to Jobn Oſborn the mortgagor. 
At the hearing this cauſe, it was inſiſted for the plaintiff” that 
this mortgage was fraudulent againſt the plaintiff. 
Firſt, becauſe it is very likely that the mortgagee, who was a 
feward in the family, muſt know that there was a treaty of mar- 


riage between Jobn "ey and * plaintiff, and that he would not 
take 


. 


2 
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take a mortgage of the lands dated after the articles, by which the 
faid lands were to be ſettled in jointure ; but admitting the mortgage 
was made to him before he knew any thing concerning the mar- 
riage, or the articles; yet as ſoon as ever he knew that there was 
ſach a treaty, and that the articles were intended to be executed, he 
ought to have given notice of his mortgage to the plaintiff, or to 
thoſe who, were concerned for her it the laid treaty of marriage; 
* otherwiſe it is a meer fraud, and ſhe ought now to be relieved, like 
the caſe of Watts and Treſwick in my Lord Cowper's time, where the 
heir in tail, En bis title; became a witneſs to a mortgage; and 
becauſe he did not diſcover his title to the mortgagee, that very 
mortgage was. eſtabliſhed. in this court ; and he was decreed ta ſuffer 
a common recovery; ſo in the caſe of Haus and Potts, where the 
brother, who was the remainder-man in. tail, joined in the ſettle- 
ment of a jointure on his brother's wife, he was decreed to confirm 


the 1 


circumſtances, and that the caſe of Watts and Trefwick was, that 


u the other fide it was ſaid, that every caſe depended oc its In 8 


the ſon ſolicited the lending the money to “ his father, and cartied * P. 97. 


the deed of ſettlement to counſel, and was a witneſs to the deed of 
mortgage; ſo that he was all this while contriving a fraud on the 


lender; therefore it was a juſt decree, that the mortgage ſhould be 
eſtabliſhed againſt this fraud, add againſt his title in tai. 
But in the principal caſe it appearing, that this deed of mortgage 
Was dated 171 April 1710, and that the martiage was had in Au- 
guft following, and Weeden the mortgagee having made an equivocal 
- anſwer, that the deed was dated on or about the 11h 7 April, 
and that he had paid the greateſt part of the .mortgage-money, 
when it appeared that he had not paid 400 f. part of the 1200/7. this 
ve ſome occaſion to ſuſpect him; and thereupon the mortgage- 
eed was produced in court, dated as aforeſaid, (i.) 11th of April 
1710, and ſome of the officers of the ſtamp-office attending, they 
affirmed, that by the ſtamp on that deed, it could not be made in 


the year 1710, but in the year 1711, or after, becauſe that ſtamp 


was not uſed before that year, (vig.) before the year 1711 : ſo that 
there. is a ſtrong preſumption it was antedated on purpoſe to over- 
reach the ſettlement on the plaintiff, 
Tphereupon the Chancellor ordered that matter to be tried at law, 
and faid, that if it was found that the ſettlement was made before 

the Mortgs e, as it was very probable it would, then the defendant 
Tea ſhould have a remedy over agaioſt Weeden the mortgage. 
But as to the other point, he Was of opinion, that it would be 
very hard for a mortgagee to be at the peril of loſing his mottgage- 


money, if he did not give notice of his mortgage to any perſon whom 
he knew to treat about the fale, or any ſettlement of the lands in his 
mortgage; and that it very much differs from the caſe where the 
mottgzgee himſelf helps to carry on ſuch a treaty, 2 1 


| 
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; Smart verſus Taylor. 


Wo women ** acceſſary to the marriage of a third 
woman, to one 7 was an idevt, and who had 45 J. per 
annum lands of inheritance, and being ordered to attend 
the court, ſtood in contempt, and refuſed to appear; and 
oh en they now pion to be. diſcharged ; but one 
. 2 Eq. Caf, Greenwood being the principal contriver of this marriage, and the 
- Abr. 584. friends of the 1dett Lois no evidence to impeach it in Doctor: 
*. . Commons, nor any evidence againſt this Greenwood, but the petiti- 
oners; it was inſiſted, that they ſhould not be diſcharged without 
good ſecurity to give evidence of this contrivance. | 
Which the court thought reaſonable, and therefore they were 
ordered to be kept in cuſtody until they ve ſuch evidence or good 
ſecurity for that ſe; and it was directed, that the attorney 
ſhould cauſe an information to be fled againſt Greenwood, and that 
the priſoners ſhould remain in . till they gave evidence 28 
him in like manner. 


P. 99. Sag pics * Flbire verſus Sidenham. 


-HE plaintiff exhibited his bill as -one of the 3 of Sir 
W Jobn St. Barb, and claimed a moiety of the eſtate by virtue 
= into Of a ſettlement made by one Henry St. Barb, the grandfither of the 
court, that 57 wg and of the now — who having et up a will made 
da paint py Sir John, in favour of the faid defendant; and it being ſuggeſted 
72 hem to in this 25 that the will (if any) was fraudulenty obtained, it was 
make out hi prayed, that the deeds and writings concerning the lands in queſtion 

_ might be brought into court, and the rather becauſe the defendant in 


hob vey Eis anſwer owns the ſettlement as ſet forth in the bill, and that the 


<p oy Caf. plaintiff" is one of the coheirs of Sir Jobn ; but ſays, that Jobn St. 
37 nee” Barb, the father of Sir Jobn, ſuffered a common recovery of all or 
HR the oreateſt part of theſe lands, and declared the uſes to Sir Jobn and 


bis heirs, ſo that he might nn deviſe the ſame by his will. : 
2 An 
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of And now: it was inſiſted for the plaintiff, that the court would | Ko 
give | him an opportunity to inſpe& the ſaid deeds and writings, as wo 
Was done in the caſes of the Earls of Suffolk and Ferrers 3 und this 3 
3s but a piece of common juſtice uſually done by this court, in fa- 
vour of an heir; nay, it hath been done in the caſe of a deviſee 
who is hare factus, as particularly in the cafe of the late Dude of 
Newcefile's Will, and it ought the father to be done in the princi- 
pal caſe ; for though the defendatit hath proved this will as executor, 
yet he ſays in his anſwer, that if it ſhould be ſet aſide, there are 
other wills ; in being, by which the eſtate is deviſed to him. 

It is admitted, Tat the plaintiff is one of the coheirs of Sir Jabn Econtra. 
| N. Bork, but that he brought his bill in the Exchequer, ſuggeſting 
the ſame matter as by the preſent bill, and that upon hearing the 
cauſe, that bill was diſmiſſed ; and now he hath: brought a new bill YZ 
In this court, and the defendant inſiſts, that if the plaintiff hath - 


08 ight, he ſhould try it at law, and he farther inſiſts, that &r =— 
n Ft. Barb was T in tail general, and that he levied a fie 4 


75 the lands now in queſtion ; ſo that if the common recovery, and 
the deed to lead the uſes thereof, doth not avoid this ſettlement, the 
fine will do it effectually; and that the defendant is willing to ſhew 
the plaintiff all the & ſettlements of the family, but not all the: con- + p. 100. 


Yeyances, counterparts of leaſes, and old deeds. : __ 3 
© he right of the plaintiff at law cannot be tried without tho tleeds, Cutis. 2 
and there can be no reaſon why the plaintiff ſhould conteſt the will 1 


before he knows whether the te ſtator had power to make it, which 
cannot be known without the ſettlement, and the deed to lead the 
-uſes of the common reoovery; for if the plaintiff hath any right, it 
is by virtue of this /ortlement made by his great grandfather. 
And as this conteſt is between coheirs, has one ſets up a will 
made in his favour, and inſiſts, that he is not obliged to the 
ſettlement until the will is ſet aſide, certainly that cannot be a reaſon 
for not producing it, becauſe the plaimiff bath no better a to 
Tee it then, (viz.) after the will is ſet aſide, than he hath now; FA 
therefore the beſt method js to have the deeds brought before the 

| en, and that the n 90 be paid the coſts of this ſuit. 


114 


| Wed verſus Sir Matthew Decker. 


T HE caſe, 7 The plaintiff Drummond perlended the Marchio- y Whether 2 

neſs Venlete to lay out a conſiderable ſum of money in Bank foreigner who 

- annuities, and the, or the plaintiff by her order employed the defen- ef won 2 
dant to purchaſe the ſame, and furniſhed him with 50000 J. Ene 
ſor that purpoſe ; accordingly the defendant purchaſed annuities to of treaſon, - 


that value in the name of the now plaintiff, but in truſt for that foal ng r „ 1 


Lady, and aſſigned part thereof, (bis.) 10000 J. to her uſe, who che 
now by ber bill demands the reſt. wh + By. 8 _ "= 
N VoL L. IX. | WA | The . : 477- 3 
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The defendant Sir Matthew Decker confeſſes the ſum demanded 
to be due to the plaintiff, but ſays, he hearing ſhe was married to 
: the late Lord Bullingbrooke, was adviſed not to pay it, without the 
decree of this court to indemnify him. F 
The Attorney General who was a party, inſiſted for the King, that 
if in the progreſs of this cauſe any right ſhould appear to be in the 
. crown; that ſuch right / might be ſaved, and ſubmits to the demands, 
if ſhe gives ſuch proof as ſhall ſatisfy the court, that ſhe is not mat- 
ried to any ſubject of the King of Great Britain, who is attainted. 
-#P, 101, * Whereupon her Mdavit was read, which was annexed to the 
bill, by. which it appeared, that ſhe was not married, and there was no 
proof that ſhe was married; but if ſhe was, it was argued, that the 
OY law of England-ſhould not be the meaſure of the decree of this court 
in ſuch caſe; but the law of another country; this being a bare truſt 
0.1. Chan, | or: à foreigner, and the court 'hath always a regard to the laws of 
3 % -, other nations; as for inſtance; of the * laws of Holland, and of the 
2 Vent. 358. laws of the plantatiunns. 5 
(cura. U bere is no proof made of the marriage of this Lady; and there- 
fore there cannot be any conteſt between the parties as to that 
matter; if there ſhould, it is probable that ſome difficult points might 
ariſe; for ſuppoſing ſhe was married to the Lord Bullingbrooke, it 
would then be a queſtion of great importance, Whether this money 
wuas forfeited or not by his attainder; for ſince all foreigners are en- 
c couraged by act of parliament to place their money in the publick 
funds, it would be very hard that this money ſhould be forfeited ; 
for then the conſequence would be, that a Lady in France, who 
hath a ſeparate property from her huſband in her on perſonal eſtate, 
would, by placing it in the funds purſuant to an act of parliament, 
be deveſted of that property, and have it tranſmitted to her huſband 
by his coming over into England, ſo that he may diſpoſe thereof at 
his pleaſure; or by her being married to a ſubject of England, 
ſhould veſt in him in France, or in the King here, upon his attain- 
- . der before or after marriage. 0%; oe 
But as to the defendant Sir Matthew Decker, he hath done no- 
thing but what he ought, for he is not to pay the money till ſe- 
. cured ; therefore it was ordered, that he ſhould aſſign the ſecurities 
to the Lady, and pay the reſt of the money not laid out in ſtocks, 
and that he ſhould have bis coſts, It 5 E090 
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| Bit of a term ſhall be carried on in equity againſt a verdict at law, 4%. 3. 
without a ſufficient equitable conſideration! (which in the principal OTE CT I 
caſe was but 30 l.); it is plain this aſſignment would be void at 

law, according to the 6th reſolution in “ Lampett's caſe; for the , 
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5 ebe verſus Duftoy, Tueſday 17 Nov. 4 | 
Feme ſole having a term for 500 years deviſed to her for Deviſe of 
| the reſidue thereof after an eſtate for life limited to A. term for years 
* married an alien; and with her huſband, and with privity and 83 
4c conſent of Her relations; for a valuable conſideration ſold the re- wainder to 
vc mainder of the term to J. S. A. dies during the term, then the — daughter, 
e feme with her huſband ſold the term to J. N. who recovering the — my * 
« ſame at common law, the firſt ſale being void, J. S. the firſt ven- 1 
* dee exhibited his bill for an injunction. . 2 
The queſtion in this caſe was, whether an affienment of a. 2 N O08 4 2 i 1 
/ 3. A 


deviſe being of a term for years to the mother for fe, remainder 585 ON 


to the daughter, Sc. this makes it an executory deviſe, and the 6th 


reſelution i in Lampett's caſe is, that ſuch an executory deviſe cannot be 


E over; therefore if ſuch a grant is void at law, it ſhould not 
eſtabliſhed in a court of equity. 

By Parker Lord Chancellor: If an eſtate is granted to A. for life, Curia. 
remainder. to B. for life; this is a certain eſtate in B. and a tranſ- 


© ferrable intereſt, tho' he may die in the life-time of A. but if an 


according to bis leaſe againſt the recoveror, bis heirs and affigns. 


eſtate for years is granted to A. for life, and a grant to B. that he 
ſhall have and enjoy the profits for ſo many years as ſhall be to come a 


and unexpired at the death of A. this cannot be good, by way of 


remainder, and is therefore only a poſſibility, which at law cannot 
be aſſigned over becauſe A. hath a greater eſtate; for an eat for 
hfe, is greater than an eſtate for years, be it ever ſo long; therefore 
if /eſſee for looo years grants it for life, he hath en all his 
eſtate, and cannot make any limitation over. | 
Now the reaſon V a term for years was eſteemed in law to Term for 


* a leſs eſtate than a freebold for liſe, is this: | Years, a leſs 


In former days all actions for titles to land were realy and lands = _ 


he ing leaſed for long terms and fines taken for ſuch leaſes, it was uſual and why, 
or 


e leſſors, or their heirs, to ſuffer common recoveries, and b 
that means the leſſees were evicted, becauſe they could not falſify 
thoſe recoveries, till they were enabled ſo to do by the ſtatute 4 21 H. 8. 


21 H. 8. by which it was enacted, * that à termor might falſify ſuch cap. 15. 
recovery, as any tenant of the \freebold might ds by the courſe of com- 4 p. 10 3. 
mon lau, where be was neither 22 or party to the ſame ; and that 


notwithflanding any ſuch recovery, he ſhould hold and enjoy bis term, 


It is true, in thoſe days the terms for years were uſually granted oo : 1 
for a hog times for x no Body, would take long terms, becauſe the | "2 
tenant | | _ 


bf 
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tenant of the freehold r deſtroy them ad: Bbitum, by . a 
common recovery, as aforeſaid ; therefore thoſe eſtates for * were 
accounted the leaſt, and next to eſtates at will. _ 

= when the ſtatute gave the fer mor a remedy to falfify a common 
rcovery in defence of his term, then thoſe eſtates for years became 

„ _ and for chat reaſon the leſſees took long terms; 
l aer, could not by the rules of law limit remainders over, 
in rhoſe — they contrived a method to do it by N deviſes, 

nnd by linivations of trufts whieh were ſupported in eq 

Now, the' in the prineipal tafe this ſhoold be dies a bare 

a, and nat aflignable at law ; yet fince the defendant herſelf 

bad affigned this poſivility- for à valuable conſideration, and would 

no "i, decauſe 1 was an intereſt not aſſignable at that 

hit hath. finde veſted in poſſeſſion ; this ſeems contrary 


_cimne, thoug 
to 


conſcience, and a caſe wherein this court will interpoſe and 
hinder her ings at lx. 

Befides, there is ahether decree made by the Lord Chaneller Cow- 
Per in favour of the how plaintiff, which muſt be taken to be right 
-whiltt it fands unreverſed; and till that is done, there ought not to 
de anerber Gere in the ſame court in favour of the defendant ; 
and upon the foot of the formet deeres it appears, that the defendant 
herſelf: joined with ber huſband in conveying this right to the plain- 
tiff, who is a fair purchaſer of this reſidue or poſibiirey of the term, 
| and allthis dene by dhe conſont of her friends, which makes the 
Contra eaſe; woch Nionpet agefnſt her; for even a contract made by an 
made by an infant, by the advice a0 conſent of his friends, hath been decreed 
the conſenn th be god, and that in the moſt harth ci cumſtabess imaginable, 
ol friends, is (vit.) By turning the intereſt into principal, upon condition that 
*. | the erethitbr would bot At chi ume extend the nds of the debtor ; 
and, this was the eaſe of the Lay Betty Cromwell, an infant, who 
had a good eſtate in Nelnd; de in We time of the rebellion there, 
the cod not receive any of * the rents or profits of that eftate ; 
and being very much indebted to Sr James Emery, by judgments 
_ and ſtatetes, he threatned to extend the eſtate which ſhe had in Eng- 
land; wad if he had done, there would not be any thing ft 
| = 0 88 rz therefore the, by the conſent and advice of her 
agreed Itho an infant) 26 turn all the intereſt then due, 


P. 104. 


= ints 8 5 beipal, and to ꝑlve freſh ſecurity for the ent thereof 
agreemem was eſtabliſhed againſt het in this court; and 
| 55 un hnr hag np Mel who hath done the like by 


and wah the voti ſent of her Friends 3 and both ſhe and Her hufband 


„che. © fe, Ahn dime thainrained by the money which the plaindfF paid 
'Rep. 29, 30. 28 ; ere it wn dende, that chere ſuould be 
Caſes in o@ wm 

Chanc. 169. 
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right; and that nothing veſted in the huſband by virtue of this mar- 
kriage to avoid it, and that the aſſignment could not be good againſt 
chat right which the King had in this term. | 
| To which it was anſwered, that if this had been an actual pur- The — 
chaſe of a term of years by an alien, the right would have veſted in 5 
the King; but here the alien had no manner of right, for this being years, and ha- 
a meer poſſibility, could not veſt in him by the marriage ; it is true, en e 
marriage is a gift in law of a term for years to any ſubject, but not marriage is 


; Res | not a gift in 
to an alien, for his wife may ſue and be ſued as a feme ſole, an 


Withftanding her marriage with him. rh that term. 
Bat to this matter the court gave Fr ably, becauſe 

the decree did not concern any right which the King might have, 

it being only to ſtay the proceedings at law, and to quiet the plain- 

tiff in his poſſeſſion, | 


Bateman verſas Roach. 


FRE caſe; /. The teſtator being ſeiſed in fee, deviſed his lands Deviſe to the 
4 to truſtees and their heirs, in truſt for his nephew John Harbe- fie ber for 
way, and for his niece Sarab Bateman, for their lives, remainder der to her 


to the children of the ſaid Jobn, and to the children of the ſaid children, &c. 


Sarah, by her then buſband Bateman, in truſt that they ſhall have ons child 40d 
and receive the profits thereof when they come of age. about four 
years af. 


terwards he mede 2 codicil, and then ſhe had two children more, who died; they had an eſtate in fee as 
tenants in common. | | 


The ſaid Jobn and Sarah had each of them a child when this * P. 105. 
wilt was made, but the child of Joby died, and Mary, (the now 
plaintiff) who was the child of Sarab Bateman ſurvived. _ 

The teſtator having like wriſe deviſed 400 /. to his faid truſtees, to 
tho uſe of the ſaid children, at their reſpective ages of twenty-one 
years; he afterwards made a cadicil, by which he changed one of 
the truſtees in his will, and confirmed all the deviſes therein; and 

at that time Sarah had two other children, who are ſince dead. 

No the repreſentatives. of the dead children claiming a ſhare of 

the real eſtate, and a diſtribution of the 400 J. the plaintiff exhibited 

ther. bill; and ãt was inſiſted for her, that this deviſe being per verla 

de praefſants, none but the children born at the time of the making 

the will could take; like the reſolution in Vild's cafe, which was t 6 Rep. 16. 

a deviſe of lands to the huſband! and wife, and to the children of 

their bodies; it was reſolved, that ãf they had any children at the 

time of the making the will, they had only an eſtate for life; but 

af they had none at that time, then thoſe children. who, ſhould be 

after ward born would have an eſtate of inheritance in tail. 
But on the other ſide it was infiſted for the defendant, that tho x... 

chere was but one child at the making the will, yet Sarah, the 


Vo. IX. eons > mother 


1 
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mother of that child, having two more at the making the codicil, 
they were entitled to take by virtue of the will, which was confirm- | 
ed by the codicil; for the deviſe is per verba in futuro, and the 
L legal intereſt was in the truſtees, | i 2491 If 
Curia. The court was of opinion, that ſince Sarab had but one child 
when the will was made, the teſtator could never intend it to be 
a deviſe in præſenti, fo that no other ſhould take but that child, but 
but rather as a future deviſe, becauſe it was to the children of Sarah 
Bateman by her . huſband ; and it is very probable, that if he had in- 
tended it for the plaintiff Mary, who was the only child at the time 
of making the will, he would have taken notice of it in the codicil, 
when there were tuo other children to ſhare with her; and tho' the 
expreſſion. as to the profits, (viz.) That they ſhall have and receive 
all the reſt of the profits (after legacies paid) when they come of 
age; yet they have a right to it in their minority, at leaſt to fo 
much thereof as may be ſufficient for their ſupport and maintenance. 
* P 106, Upon the whole, the court was of opinion, that theſe children 
; took an eſtate in fee, as. tenants in common; and as to the 400 J. 
deviſed to them, that they who died had an equal right with the 
+ Where a plaintiff Mary, who ſurvived; for it is a + ſtanding rule in this court, 
legacy is 0 that where a portion or legacy is to be paid out of an gate in lands, 
le t ack at ſuch a time, or at ſuch an age, there, in favour of the heir at 
a time, there, Jaw, if the legatee dies before the day, the legacy or portion is ſunk 
if the legatee and gone; but it is otherwiſe if the legacy is to be paid out of the 
die defore the . EY . a . 
day, the 5 eſtate (as in the principal caſe) for there it veſts immediate- 
is loſt ; bat ly, and not to be deveſted, tho' the legatee die before the day ap- 
a” pointed for the payment. | 
late, it s Therefore it was decreed, that the truſtees ſhould account for the 
otherwiſe. diſtributive ſhares of the two children (who died) out of the ſaid 
400 l. and alſo for their ſhares of the profits of the lands, from the 
death of their mother to the time of their death, and that they ſhall 
have all reaſonable allowances, and leave to apply to the court at any 
time when they ſhall find it neceſſary ſo to do. | | 


Neeve & al verſus Keck. 5 10 
A man ee. T H1S was a bill brought by the daughters and heirs of Oliver 
. 1 Neeve, by a former venter againſt the defendant, who was 


his heir, to heir at law to Francis Neeve; and it was to have a ſpecific execution 


2 a of a covenant to furrender copyhold lands made by the ſaid Francis 
pO. on the marriage of Oliver with: his ſecond wife, who was the daugh- 
2 and ter of one Sheffeild. y.458 44 Ly ie eee a 
died before 14 , | 1 4 1 [ 4 | n ne be: 
it was done; and'a-bill was brought againſt bis heir for a ſpecific execution of this covenant, and decreed 
accordingly. © 2 Eq. Co. Abr. 24. pl. 2g. oe oo un 1 * 
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The bill ſets forth, that in conſideration of the ſaid marriage, the 
aforeſaid Oliver, Francis and Sheffeild, agreed to ſettle their ſeveral 
eſtates to the 7 following: 

. The eſtate of the ſaid Oliver was to be ſettled to the uſe of 
himſelf and his intended wife for life, remainder to the firſt and 
every other ſon and ſons of the body of the ſaid Oliver, on the body 
df A. B. his intended wife to be begotten, with ſeveral remainders 
over, remainder to the right heirs of the ſaid Oliver for ever; and 
Mr. Sbeffeild agreed to ſettle his eſtate to the uſe of himſelf for life, 
and aſter his deceaſe, to the uſe of the ſaid Oliver, and A. B. his 
intended wife for life, remainder to the ſons of that marriage in tail 
male, &c. and Francis Neeve agreed to ſettle his eſtate to the uſe 
of himſelf and his wife for We, with like remainders to the ſons of 
Oliver in tail male. 
And purſuant to this agreement, the eſtates of the ſaid Oliver & P. 107, 
and Sheffeild: were ſettled to the uſes aforeſaid ; and the ſaid Francis 
Neeve in order 10 keep his eſtate in his name and blood, and in conſi- 
deration of the ſaid marriage, and of the natural love and affection 
which he did bear to his couſin Oliver Neeve, and in conſideration 
of 5 5. to him paid by the ſaid Oliver, covenanted for himſelf and his 
. heirs to /land-ſeiſed of the lands, &c. to the uſe of himſelf for life, 
remainder to his wife for life, remainder to Oliver and his wife for 
life, remainder to the firſt and every other ſon and ſons of the ſaid 
Oliver in tail male, remainder to the right heirs of Oliver for ever; 
and for the conſideration. aforeſaid, he covenanted for himſelf and bis 
heirs, to ſurrender his capybeld lands to the ſame uſes gory Michael- 
mas following. 

Francis Neeve the covenantor: and his wife are both fince dead, 
and now this bill was brought againſt bis heir at law, to have a {| 
- cific performance of the ref covenant, having bound himſelf ö 
and his heirs to perform the ſame. 

The Attorney General who was of tounſel for the defendant, con- For the de- 
ſeſſed the agreement and the ſettlements made as ſet out in the bill, . 
but inſiſted, that the defendant was not obliged to carry this co- 
venant into execution; it is true, the ſettlement made by Francis, 
was in conſideration of this. marriage, and to keep the eſtate in his 
name and blood, and ſo far Francis would have been obliged to 

rform this covenant, and ſo would his heir at law. 

But ſince the plaintiffs i in this ſuit are the daughters of Oliver by a 

former venter, they are not likely to continue the eſtate of Francis 

in his name, for when they marry, they muſt change their names; 

neither are they within any of the confiderations of this ſettlement ; 

therefore in reſpect to them, this covenant flands merely on the foot 

f @. voluntary conveyance, and ſuch a * covenant- was denied to be . A 
carried into execution againſt an heir in favour of a wy, for no 
other reaſon but becauſe 1 it was man's 
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the plaintiff. 
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It was argued for the plaintiff, that this was a good and formal 
covenant to bind Francis Neeve and bis heir, and that there was a 
very good and ſufficient conſideration for the ſame; for the marriage 


of Olwer is a conſideration which goes thro” all the uſes of this con- 


veyance, but if that alone did not go thro” all the uſes, yet Oliver 
and Sheffeild having ſettled their reſpective eſtates on this marriage, 
thoſe ſettlements * together with the marriage are conſiderations 
ſufficient to raiſe all the uſes therein mentivned. FF 

Now Francis bauing couenanted for himſelf and bit heirs, to ſur- 


- uſes he had conveyed his freehold eſtate; he is a truſtee in this 


court, for the covenantee, till that is done; and though he did ſur- 


render within the time, (viz.) before Michaelmas, according to the 


Coria. 


covenant, yet that is not material in a court of equity, where. there 
is no regard had to ſuch circumſtances of time or place when the 
eſtate is once bound by the covenant ; and as to the length of time 
before this bill was brought to have a ſpecific performance of this 
covenant, it cannot with any colour of reaſon be objected to the 
plaintiffs, becauſe they commenced this ſuit within a year after the 
remainder limited to them veſted in poſſeſſion. 

It bath been objeQed, that in reſpect to the plaintiffs this covenant 
is voluntary, and ſtands merely on the foot of a voluntary conveyance, 
but certainly there is a wide difference between a voluntary convey- 
ance. and a voluntary covenant ; for if a voluntary conveyance ſhould 
be defeQive, this court will not inforce the execution thereof, be- 
cauſe it being defeQive, it doth not bind in law; but as by a vo- 
luntary covenant a man is bound in law, ſo he is alſo bound in con- 
ſcience in a cqurt of equity; and the only reafon why this court 
will in force a ſpecific execution of ſuch a covenant is, becauſe it is a 
more adequate. remedy. than the damages which might be given by 
a jury on an action at law, for breach of the covenant. 1 

Therefore ſince Francis Neeve hath bound himſelf and bis herrs 

this covenant, and ſinee Oliver was a purchaſer under it, the 
laintiffs, who ate his heirs are likewife purchaſers, and ought to 
$044 a, ſpecifich, execution. of this covenant, and the rather, becauſe 
the widow. of. Francis enjoyed this copyhold eſtate during her life, 
by virtue of this covenant; ſo that the defendant hath thereby ad- 
mitted an execution thereof in part of the uſes. limited thereby. 
The court was. of opinion, that there were ſeveral confiderations 
in. theſe, ſettlements ſufficient to raiſe and ſupport the uſes ; and 


E is probable. that Oliver would not have ſettled his own eſtate 
in 


P. 109. 


now in queſtion; for: by that /ett/ement there is ho proviſion made 
for younger children 3 ſo, that ik there ſhould: happen to be a ſon of 


this marriage, the reſt of the children. would have nothing “ out 


of their Father's eſtate, but what: he cbuld provide for them in his 
life-time; and ſometimes it is very prejudicial to a family where the 
. I 92 2h tather 
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father bath a great eſtate, and no power to charge it with portions 
for younger children; as for inſtance, this caſe happened. 
. The teſtator deviſed an eſtate of four thouſand pounds per annum 
to the deviſee for life, remainder over, but without any power of 
making a jointure to a wife; afterwards the deviſee ſettled all his 
own eſtate in jointure on the woman he intended to marry, and 
with whom he did marry, and then he died without iflue ; fo that 
the eſtate which he took by the will, went over to him in remain- 
der, and the paternal eſtate was all in jointure to his widow, and his 
next relations had nothing to ſapport them. | 
But in the principal caſe Over Neeve, who married the daugh- 7 
ter of Shefeild, was made richer, and that might be a conſideration 
for ſettling his eſtate as he did, and the widow of Francis enjoyed 
this copyhold during her life, by virtue of this covenant by which 
her huſband had bound his eſtate ; therefore it was decreed, that the See _—_— 1 
defendant ſhould ſurrender this copyhold to the uſe of the plaintiffs 1 Vernon * 
and their heirs, and at their expence. | 240. 


Wing ver/us Wing & al. 


HIS was a bill 0 by the father againſt his own ſon, YR 
apainſt the father © his wife, to have a deed of ſettlement ſet made in the 
de, becauſe not made purſuant to the ar ticles of marriage between dart of Ex- 


him and his wife; wherein the plaintiff ſuggeſts, that he was im- — +l 
poſed on, and fets forth ſeveral inſtances of oppreſſion by the con- for life, to 


trivance of his own ſon and his father-in-law, particularly, that it 3 


was agreed in and by the marriage articles between the plaintiff and miting watte, 


his wife on their intermarriage, to ſettle his wife's eſtate, (which „ag decree 
is the eftate pow in conteſt) on the plaintiſf and his wife for their on a deed of 
lives, without impeachment of waſte, remainder 0 their 1fſue ; but ſettlement ; 
that afterwards a deed of. ſettlement was made, by which the plain- —— 65 mag 
tiff and his wife were made 7ernants for fe only, and by conſequence brought to fer 
ſubject to be impeached for waſte ; that the plaintiff's wife died, and at gad $ 
then his ſon the defendant married the daughter of the other de- fendant lead. 
Fendant who was ap attorney, and intruſted with all“ the plaintiff 's ed the decree 
papers, and who very well knew all this matter; and that the plain- dy _ 
tiff having afterwards diſcovered a /ead-mine in the premiſſes, he was over- 
made a leaſe thereof to one Jones for twenty-one years, With power ruled. 

10 dig for lead-ore, and entered into a covenant for qujet enjo ment, * P, 110, 
and became bound in an obligation of 1500 J. penalty, conditioned 
for performance of covenants, by virtue of which leaſe the leſſee 
entered and digged for lad ore, but was obſtructed by the defen- 
dant; whereupon the leſſee brought his action againſt the now plain- 
tiff, Who was arreſted and committed for want of bail to the action, 
and all this was done by the contrivance of the defendants and their 
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The defendants plead a decreed made in the court of the Exche- 
quer, in favour of the ſon againſt his father, to hinder him or his 
leſſee, to open any mines, or dig for lead-ore, and that a perpe- 
tual injunction was granted againſt the now plaintiff, 

The counſel for the defendant argued to maintain this plea, that 
there being a perpetual injunction againſt the now plaintiff in a court 
which hath a proper juriſdiction, and can .inforce an obedience to 
their decree, it would be inconſiſtent to have a contrary decree made 
between the ſame parties in this court, whilſt the firſt decree ſtands 
unreverſed ;. therefore to obviate that inconveniency, it was inſiſted 
for the defendant, that this plea might be allowed, 5 
Heſides, the plaintiff, (as it is proved in this cauſe) and as it ap- 
pears in this deed of ſettlement which he would now avoid, had a 
power to charge this eſtate with 2504, which might be a conſi- 
deration for the leaving out, or for his not inſiſting to have an eſtate 
for life, - without impeachment of waſte, which ſum was at that time 
a ſmart charge on the lands, being then of the value of 300. per ann. 
and no more, tho' ſince the making the ſaid articles and ſettlement, 
the eſtate is very much improved by a caſual diſcovery of ſome trea- 
ſure in the bowels of the earth, but that cannot be a reaſon to make 

an equitable conſtruction of this agreement. 
No if this ſettlement ſhould be ſet afide, it may be difficult to 
know what eſtate the plaintiff would inſiſt on; for probably he 
might inſiſt on an eſtate-tail,” by virtue of the articles, the limitation 
being to him and his wife for their lives, remainder 0 their iſſue; 
and by this means would ſtrip the defendant of any benefit he might 
clalth.to Wt ,,,, TIES eu ing te 

Therefore ſince there is a decree made in the court of Exche- 
quer for the now defendant againſt a tenant for life, to hinder him 
from' committing waſte, or digging mines, and a perpetual injunc- 
tion for that purpoſe. | B 
For theſe reaſons it was inſiſted, that this plea might ſtand, for 
that this court cannot control a decree made in the court of Exche- 
quer, which is equally binding with a decree of this court, 

On the other tide the counſel for' the plaintiff argued, that this 
plea might be over - ruled, for that the decree of the court of Ex- 
chequer was founded on this very deed of ſettlement, which the 
plaintiff would now avoid, and of which he now complains, for that 
decree is to ſubſiſt, and to be ſupported by that deed ; therefore it 
is inconſiſtent” to plead. that to the plainuff, which he endeavours by 
IE OUT oe Soha. 1 TOO OE . 

Beſides, the defendant hath not made any anſwer to that part of 
the bill, wherein the plaintiff prays an account of the lad. ore alrea- 
dy dug by the defendant ; for this decree and injunction on which 
he relies, is only to hinder the plaintiff to dig for ore in this land, 
but it gives the defendant no right to dig there during the life of 
the plaintiff; neither doth it preclude him from having an account 
of what is already dug by the defendant or his agents 


Moreover, 
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Moreover, a decree may be obtained in the court of Exchequer, 
by fraud, as well as a judgment in the courts of common law; 
and tho' this court cannot reverſe either, yet when the fraud and 
practice appears, they may compa the parties to-take no advantage 
thereof, as being againſt all conſcience and equity. 
Now it appears that this decree was obtained by fraud and op- 
preſſion ; for the attorney (who is one of the defendants in this cauſe, 
and whoſe daughter married the plaintiff's ſon) had all the papers 
of the plaintiff in his poſſeſſion, and concealed them whilſt the pro- 
ceedings in the Exchequer were carrying on againſt him; ſo that 
* he could not make any defence in that cauſe for want of the articles 
which he ſupprefſed. | | 
Andi it is in proof that the now plaintiff was in cuſtody at the 
time this decree was made, and long before ; and that it was made 
ex- parte upon an affidavit of ſerving him with a ſabpæna; ſo that it 
being obtained by fraud in ſuppreſſing the articles, it cannot be a 
bar to the plaintiff to have an account of the profits, and to have 
this deed fer aſide, | 


- 


lt was admitted by the defendant's counſel, that by the articles P. 112. 


the plaintiff was to have an fate for life, without impeachment of ' 
waſte ; but it was inſinuated, that before the deed of ſettlement was 
executed; the parties came to a new agreement, by which the plain- 
tiff had power to charge the. eſtate with 250 J. and that might be 
the reaſon why that clauſe (without impeachment of waſte) was 
_ Teft out of the ſettlement, which is very true, if the fact was ſo; 
but that very ſum was likewiſe mentioned in the articles, which 
the plaintiff was to have and receive out of his wife's eſtate ;. and it 

is not pretended that it was ever paid. 3 "bat . 


The court was of opinion, that the decree in the court of Exche- Curia. 


quer, and the injunction to ſtay waſte were founded on this deed of 
ſettlement, which, if ſet aſide, the other muſt fall of courſe ; and 
that there was ſach an appearance of hardſhip and oppreſſion in this 
\ cauſe, that the court held it reaſonable to over-rule this plea, and 
told the defendant's counſel, that at the hearing of the cauſe they 
might take what advantage they could thereof; and- then the court 
would conſider how far this decree in the Exchequer ſhall conclude 
this court in this cauſe. . P 


1 


8 5 9 * 4 
4 N 
N . N «4 , ; 4 
A ” - ” , : 
of * : & > * * " 
. * - - 
: 
! » K " . 5 . ” 4 " : F 4 4 55 . 
">. > 3 # s 3 4.4 4 wa * o * # * * 
9 AA - * 
> * * 1 P 
= : E 
1 - 8 = 


Term. 8. Mich. 11 Georgii, in Canc. 


— _—_— 


Wafer verſus Mocato. 
Leſſee for HE caſe, J. There was an agreement between the plaintiff 
years cove - and the defendant, that the plaintiff in conſideration of 


— 1300 l. to be paid to him "by the 70477 ſhould % n a term of 


— dd years, which he had in 25 houſes in Lon 12 5 were leaſed 
penalty of to him by the city, with a kart that the flee ſhould not alien 
forfeiting the 6 4 ig n the term without leave US the, eiſy, u under the pepalty of for- 
_ * _—_ feiting the faid term. 

alien without "But the plaintiff having not yet gotten any licenſe from the city, 
licenſe ; equi- the 9 would not take any Mgument of this term for years 
ey will not fl ſuch Meenſe ſhould be procured, but made over 1 50 J. Soutb-/eg 


reller bi 
2 19 5 to the Plaintiff, as a ſecurity.to Ffm the ARrFement on his 


Ae and before any licenſe Was procured.” the: plaintiff 
afligned all his intereſt in this term to the defendant, who prevailed 
with the plaintiff, that the conſideration. mentioned in the aſſign- 
ment | cul d be 6090 J. and no. more, which was done, becauſe the 
true va might be concealed from the city, fearing that when the 
ack could renew the term, the city might Ws * fine and 
e rent in n 

Now it ing plain that the plaintiff could | bare no remedy at 
law o recoyer any more than 690 J. that being the conſideration 
mentiohed in the aſſignment, and probably not 5 neither, be- 
7s - having aſs allg dec che term without licenſe. from the city, it 

Racer; and by that means, and, by: colour of an 
| eo 0 evidion by the city, the paint would. be barred of his 
therefore Th bill was brought to 5 Ys 13001. ac- 
5 "g to the e for the aſſignment of th for years, 
| relieve upon the whole l vo ſet xg * oreſaid. 

he Nee | nt by his anſwer 15 he Was to pay but 1 50 / 

1 77 ſtock, for the a aforefajc 
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LED ag that the houſes 

Toe 2 mes viſe, 110 that the 1 had forfeited this term 

by making an e e en leni, and therefore the 
Alligumen Was vo 

Coria. Where a man makes a leaſe for life, or for years, upon a condi- 

tion of re-entry for a forfeiture, or that the leaſe ſhall be void, if 

the leſſee aſſigns or aliens it without licenſe, and afierwards the 

leſſee doth aſſign it without licenſe, this is a forfeiture, and ſuch a 

forfeiture againſt which this court cannot relieve, becauſe it is un- 

known what ſhall be the meaſure of the damages; for this court 

never relieves but in ſuch caſes where it can give ſome compenſation 

in datfiages, and where there is ſome rule to be the meaſure of ſuch 


X dainages to avoid being arbitrary. 


5 CET e eee i Mitford 
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Mitford & al verſus Lotd Herbert, Pritchard, Croom, 
# and others. 
"HE caſe, 
perſonal £ 


ed a ſentence for alimony, which he the ſaid Bromley diſobeying, he 
Was excommunicated ; then he went to Paris, and placed 2000 l. his 


in the town-houſe there, in the Lord Herbert's name, and had a — 
mortgage on the Duke of Powes's eſtate for ſecuring the repayment only a trutt 


of 1800 J. and intereſt, and had 2407. in ready money and jewels 
in his trunk, and ſome wearing apparel, and died inteſtate ; after 
whoſe death the aforeſaid Croom, one of the defendants, poſſeſſed 


himſelf of this 240 J. and of all * the jewels and wearing apparel, * P. 114. 
pretending the ſame were given to him by the inteſtate in his life- 


time; and the widow of the ſaid Bromley having by her laſt will 


_ deviſed ſome legacies, made the defendant Pritchard executor, and 


died. 
Aſtetwards Prizchard, by virtue of the ſaid will, poſſeſſed him- 
ſelf to the value of 700 J. of the ſaid inteſtate's eſtate. 


Thereupon the phy, as nephews and next of kin to the ſaid 


obn Bromley, exhibited this bill to have a diſtribution made to 

hem of a moiety of the faid inteſtate's eflate; and that tho' 
Pritchard is entitled to the other moiety by virtue of the will of 
His 207dow, yet be ought to take a moiety of the bad debts as well as 
of the good; and that the defendant Crom might be accountable 
w6 the - plalatiffs' for a moiety of the ſaid Bromley's eſtate in his 
(Croom's) hands, notwithſtanding the pretence of a free gift made 
thereof to him by the ſaid Bromley, in his life-time, 5 


but infifts, that he is entitled to have an allowaned of ſuch debts 
which were owing to him by the inteſtate, who having left his 
wife, the daughtet of the ſaid Pritchard, without any ſupport ; 
and being gone into. places remote, ſhe was maintained by the de- 


Tehdaht Pritchard ſeveral years, fo that he is entitled to retain ſo 


mach of her huſband's eſtate as ſhall be accounted a reaſonable 
— for fuch maintenance, and as a debt due to him from the 
Band. ae 3 | 
And as for the 1 gi to the other defendant Crop, it will 
. 


de the intereſt of the defendant Pritchard to have it ſet aſide, for 


. 
* 


F 
* 


then he, as executor to the widow of the inteſtate, will be entitled 
a moiety of his eſtate in his hands; for in truth it was not a gift, 
but a tri in him, contrived between the inteſtate and the faid 
tom, for that the inteſtate being excommunicated, could not make 


To. 1, = Cc | 4 


: Jobn Bromley being poſſeſſed of a conſiderable where « per- 
ate, tharried the daughter of the defendant Pritch- fon infiſted on 
ar, from whom he afterwards departed, and thereupon ſhe obtain- 


| the defendant Pritchard ſubmitted to account for For the de- 
i moſety of the ſaid Bromley's eſtate in his the ſaid Pritchard's hands; ſendant. 


th 
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a will; and if he had made one, it could not have been proved; 
ſo to avoid this diſability, this method was contrived between them 
to diſpoſe the perſonal eſtate in the life-time of the inteſtate. 
bs As for Adderley, another of the defendants, there being no proof 
that he intermeddled with any of the inteſtate's goods, the bill, as 
| againſt him, ought to be diſmiſſed with coſtse. 
P. 115. * So that the chief conteſt in this cauſe was concerning the 240/, 
| received by the ſaid defendant Croom, which as his counſel inſiſted, 
was an abſolute gift to him a few days before the inteſtate's 
death, ſubje& to pay two legacies of 10 J. a-piece, and to pay his 
apothecary's bill, and the expences of his funeral; and fince being 
excommunicated, he could make no will, it is the more reaſonable 
he ſhould diſpoſe his eſtate in his life-time in this manner; and it 
is in proof, that he often declared, that his own hands ſhould be 
his executors, and that he would give all away whilſt he was living; 
and this is*a very natural diſpoſition to the defendant Croom, who 
was his near relation and Godſon, and the perſon. whom he moſt 
truſted during the time he abſconded on the account of the excom- 
munication, and the proſecution by his wife, and her friends. 

So that it is a donation mortis cauſe, and that is, where any thing 
is given for fear of death on ſome thoughts of a preſent or future 
danger, which donation is. gratuitous, and an abſolute gift, and the 
defendant is properly intitled to the benefit thereof; and therefore 
not to account to the plaintiffs, or any other, for this gift. 

yo = The counſel for the plaintiffs averred, that the defendant Pritch- 
panti®. 4e bad admitted a great part of what they had prayed in the bill, 
but that he inſiſted on the allowance of ſome debts due to him from 
his daughter the inte/tate's. wife, and which he ought not to. retain 
out of the money in his hands, but out of all the moiety of the in- 
teſtate's eſtate to which he was intitled by virtue of her will. 
And as for what is inſiſted on by the defendant. Croom, that the 
inteſtate in his life-time gave him the 240/. now in his hands, there 
is no colour that he ſhould not account for it; for admitting it was 
a donation mortis cauſa, ſuch a gift is good by the civil law as a will; 
but by that law an excommunicated perſon. cannot make a will, for if 
- he could, then ſuch perſons might diſpoſe of their eſtates by will 
in this manner, "4s, E022; EO GIS OE IN! þ 1 
Neither was this an abſolute gift to the defendant Croom, for 
it js in proof, that it was a bare truſt; and this appears by the 
beſt proof that can be made, and that is tefimonium rei, for 
after the delivery of the goods, and the receipt of this money, the 
inteſtate appointed Croom to pay ſuch debts: and legacies to bis nephews ; 
beſides,” there is a very ſtrong preſumption, that the teſtator was not 
of a diſpoſing memory at the time of making this pretended gift, 
*'P. 116. for-he ſaid it was all which he had in the world; ſo “ he forgot a 
* * © great ſum which he had in the 7own-bouſe at Paris, which can ne- 
ver be intended, if he had been in his ſenſes, ; * 12 
. een alt 4 N S. er LAI 0 e 
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The court was of opinion, that this was an odd claim by the de- Curia. 
ſendant Croom, as an abſolute gift of this 240 J. when it * ap- 
pears to be a truſt. 

It is true, he, ſwears in his anſwer, that the inteſtate gave him all 
his perſonal eſtate and directed him to pay the apothecary's bill, 
and 10 J. a- piece to his two nephews; but this direction was ſab- 
ſequent in time to this pretended gift, and that proves it to be 4 
truſt for the inteſtate, 

Therefore it was decreed, that the defendant Croom ſhould ac- 
count, and that the bill ſhould be diſmiſſed with coſts as to Adderly, 
and as for the other defendant Pritebard, that he ſhould be allowed 
what was due to him for the maintenance- of the inteſtate's wife 
whilſt he was living, but not for her maintenance fince her huſ- 
band's death ; but he js not intitled to coſts of this ſuit, unleſs they 
had been taxed, and aſcertained in the life-time of her huſband. 


Ord verſus Blackett, 


"HE caſe, /. One Ord who was ſeiſed of an eſtate worth 4001. Where a per- 
per ann. had a natural daughter by Sir William Blackett, to fon was re- 
- which daughter ſhe deviſed all her eſtate, and made her ſiſter Mar . 
tha” Ord executrix, and PER her to be OOTY to the infant, fit guardian to 
ind died. | * L= al 
The executrix purſuant to the will, ſued. for this eſtate, but died ch in 
bop after the ſuit was began, having firſt appointed the now peti- was not allow. 
fioner Ord executrix, who renewed the ſuit, and recovered the lands - +2. cdugy a 
for the infant. placed with 
But Sir William Blackett removed her from ſchool laſt Chriftmas, the father 
a ſent her into the country where ſhe hath been kept ever fince ; ng A 
for which reaſon the petitioner made application to the court of 
Chancery, complaining that the infant was removed from a ſchool 
Where the might have proper and ſuitable education, and ſent into 
the country where ſhe could have none; and this petition being re- 
ferred to a Maſter to name a proper ſchool, and a Guardian for this 
mfant, he reported the petitioner to be a fit guardian, and Mr. Ca- 
walrie's ſchool a proper ſchool for her education; and therefore pe- 
titioned that the child d might be delivered to her, and ſent to the fad | 
ſchool. 
The counſel for Sir William Blackett, the child's father, and Cris 
who owns her as his daughter, and who preſerved this eſtate for her *P. 1 17. 
apainſt the heirs at law, conſented to ſend the child to Mr. Cavalrie's 
bool, but oppoſed the delivery to the petitioner, or that ſhe ſhould 
have the laying out any money for clothes, or other neceſſaries for 
_ the child, ſhe being very poor, and having already pretended, that 


the deſerved 180 /; for her care in attending this child; therefore the 


— 


meney'to- be laid out for neceſſaries ought RY to be paid to Mr. 
T he 


. * wiſts than to the petitioner. 


it th. 


— w "rs NT wat 
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The court Was of opinion, that removing this child from ſchoot 
into the country, to Sir Wilkam Blatkett's houſe, could neither be 


uſeful or inſtructive to her, becauſe he was a ſingle man, and kept 


no perſons proper for her education; yet it was not thought reaſon- 
able to remove her from his care ſince he owned her to be his 
child; but that he ſhould pay the coſts of the petitioner's application 
to the court out of his own money; for otherwiſe he might remove 
her from one ſehool to another, and the coſts of applying to this 
court, wn | be paid out of the infant's eſtate. _ 


WT Smithſon & al' verſus | Dodſon. 


Tiches of hay HIS was a bilt bright bs. the hart ers of Gargrave in 
abe to be * Yorkſhire againſt the . their Mar, to produce an an- 


paid in graſs» 
cocks, 


| 0 P. 1 18. 


* 


* 


1 
1 


7 


Curia. 


on 


- 
1 


„ 
% 
, 


attend a 


cient terrier in his cuſtody, which ſhews the method of payment 


of tithes in that pariſh, which they ſuggeſt to be a modus, (viz.) 
For hay the vicar is to have the 10th graſs-cock, and three half-pence 


for every milch-cow, and a Hor every ſwarm of bees, and A- 


ence for every orchard, and the bill prays, that the court would di- 
rect an iſſue or trial at law, 2 ſettle this modus ; and ſets forth, that 
the predeceſſor of the defendant did about 3o years fince alter the 
payment of this modus, and combined at that time with his clerk 
to raiſe, the fees for burials, &c. which fees. had been paid ever 


fi — EE. | 1 | "T7 : | 1 
The defendant admits there was 4 modus ſome years ſince for 


payment of tithes in this pariſh, and that he hath a terrier in his 


cuſtody of all the tithes 4 to the vicar, and that he had 
been very much haraſſed at law, when he was willing to take the 
tithes according to the terrier in bis cuſtody, ſo as he might 
have them peaceably; and as to the fees for burials, marriages, 
chra/lenings, and PT of women, he * inſiſts, that the ſame 
ole e paid as uſual; for that they were not proper for a modus, 
becavle there is no canon to aſcertain what ſhall be paid, if the ſums 
now paid ſhould be diſcharged ; but it is not in other caſes, for if a 
modus ſhould be deſtroyed, then tithes in kind muſt be paid; there- 
fore as to that matter, the bill is improper, and ought to be diſ- 
miſſed fince the court bath nothing before them to aſcertain the 
meaſure of ſuch fees; and the defendant is in no fault, but by con- 
tinuing the payment ol the fees as he found them paid before he 
Was vicar. e ee on enn ee 
: The court keld, that the 2 mult and ought to be paid in 
rr/i-cocks, and a to the tithes 0 


ſorplice ** for bartals, Gr. therefore it was ordered that they ſhould 


* 


aſter to ſettle how far they differ in that matter, and the 


conhderatioh of coſt 
. * 1 


3 


report; 


rows, bees, and orchards, the 


s ſhould be rclerved till the maſter makes his, 


© 1 
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report; but as' to that part of the plaintiff 's demands which the Where the 


defendant did not controvert, nor inſiſt on any thing to the ER pes * 


Bo pariſhioners were en: to pay oo vas + | coſts, 


Lucas executor of R. A. ver 2 Adams. 


Fo HIS was a bill brought by the executor of Sir Robert dans" The obligor 


W 


to have an account of 3004, borrowed of him by the defen- fle 


dant Adams, for the payment of which ſaid ſum with intereſt, the the obligee 
defendant entered into a bond to the ſaid Sir Robert Adams of the procured a 


penalty of 400 J. conditioned for the payment of 200 J. and at the 


bond and 
notes for 


lame time gave him two notes under his hand of 50 J. each note, money to be 


but afterwards by unfair means, prevailed on the obligee who was {vere up 
ſuperannuated, and not in his ſenſes, to give him (the defendant) a pretence that 


releaſe of all demands on the eat an. and on pretence of be- be was poor, 


and nearly re. 
ing his near relation. lated to che 


The defendant by his anſwer ſays, chat be king nearly related to obligee ; but 
Sir Nobert Adams, did borrow. the money of him as mentioned in chat not being 


_ the bill; but being poor, he the obligee when he was in his perfect 13 
moe, (viz.) Anno 1714. promiſed to forgive him this debt, which to account for 
in the year following, (viz.) Anno 1715. he did accordingly for. ie bood 


\ give, therefore miſty, that he is not yt to account for it to the 
- plaintiff. | & a 

* And now his coke did admit, that thive was an imquifion .* 
taken, by which Sir Robert Adams was found to be out of his ſenſes; 


which inquiſition was taken in the year 1720, but goes no farther | 


back than three years, (viz.) To the year 1717 ; and this debt being 


diſcharged in the year 171 5, the defendant is willing to tfy, whether 


he oblige was then in his ſenſes," or not ? 


and notes. 


P. 119. 


The counſel for the plaintiff faid, that if the court ſhould wo 2. for | 


the leaſt difficulty to decree: for the plaintiff upon reading his 
in this cauſe, that he would then be willing to try it at law, —_— 
the obligee was in his ſenſes at the time het executed this releaſe ; 
but if upon. the proofs it ſhould appear that he was not in his fenſes, 
12 the Pant ought not to * ons to a trial of that matter at 
W. "£6 
It is true, che defendant Berat * nis anſwer, that he did wer ng | 
thae the obligee had not forgot. either the bond or the notes at the 
time of his ſealing this releaſe, which he obtained as his near rela- 
tion, but gives no manner of proof how, or how near he was related, 
which he. ought to have: done, becauſe it is the pretended conſide- 
ration of this releaſe ; therefore if that fails (as it doth) the reſt muſt 


name of his couſin T. S. when in truth he was not related to 32 
Utator, in ek caſe. the 1 Fo never have this W 5; 
EF "OL, 


Ver IX. e Da . ef "Beſides, 


1 


fall of courſe; as where the teſtator deviſed. 100 J. to T. S. by the 
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compel bim 


Beſides, there is no manner of proof, that any ſuch conſideration 
of ncarneſi of relation was mentioned at the time the releaſe was exe- 
cuted, but that the defendant braugiit 20 J. and told the obliges 
that he had a bond, which he came to pay, and immediately on 
yment of the ſaid money he got up the bond, and obtained this 
releaſe ; but after all, the payment ot the ſaid 204 Winconſiſtent 
with the pretended conſideration of nearneſs LA NT, which the 
pap! defendant hath ſet forth in his anſwer.” . 

Calis. Here is a bond got by the obligor from a weak perde the obli- 
gee, and a reltaſe of all demands, upon pretence of nearneſs of rela- 
tion, and of being poor; but kh of theſe: confideraion are 

in the cauſe, thy 1 4 301 5280 1 e 
But it plainly appears that the obligor pal 201 406 ediifideration 
of this releaſe ;- and there being no notice taken at that time, of what 
ſums were due, either on the bond or notes, this ſedrhs to induce 
_ a ſuſpicion,” that the payment of that money was the only confide- 
P. 120, ration of delivering * them up, and executing this releaſe ; and that 
the obligee did not Know at that time chat any thing more was due 
to him, being very weak und forgetful; and i te of tranſacting 

\ .. any buſineſs; ſo it was cre oor c .mmgotogectenting 

an «AE: en 77 9 - 1 * Nr. 
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Cox & al verſus Coffin & a 


4 
52 is . 1 fs 771 5 IT "ES 
-- 


Tus puinsick ie Wan beir at low, exhibited u bal t to redeem 
a mortgage made by his Nr . and the caſe pon the 
to recoovey Pleadings was thus: ' S113 OT Firs 
upon payment . One Butchin having octaßjon for money, borrowed: it of one 
On Fry, and to ſecure the e thereof, with intereſt,” he mort- 
*_ -— / gaged His lands to the ſaid Fry. for 2600 years : proviſo to be void 
TT Fr of the asp and intereſt ; and Yoon afterwards he 
In the year N the paint and her ſiſter, who were heirs at 
lar to the mortgagor, exhibited their bill to redeem, and the de- 
ſendant Con was employed by them to proſecute the ſuit ; and Fry 
the mortgagee, in his anſwer to that bill, ſubmitted to a redemption 
upon payment of the principal and intereſt; but Coffin per ſwaded 
them (being ignorant women) to drop that 17 7 alledging that the 
lands were not worth redeeming. 

Dy the mortgagee, ſome. time afterwards, by will, deviſed.-this 
5 term and eſtate to one Grove, whom . he made executor, and died; 
and then the now defendant, Cin, purchaſed it of the ſaid Grovr, 
aud by his agent Millis, threatne@the now plaintiffs to hir bill 

to forecloſe them of the nity of redemption. © +» 
The now defendant Cn, after he had purchaſed this term of 
85 Grove for 100/. in confideration of ſo much money 85 to him, 
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Io ied part of the eſtate to one Lale for 500 years, being part of 
the ai term of 2000 years, and afterwards ſold the remainder of 
the term to Willis. 


No the end of this bill was, that the defendant Coffin, who knew 
the plaintiff's title, and by unfair and fraudulent means, diſſwaded 


them 2 ae their tight, and afterwards purchaſed this ce #4 
gage for himſglf,; may be to recopivey, upon payment of ſo 
Sh mon&y, 1 ich | he paid for the 25 2. Wok 


And the counſel for rl laintiffs 25 chat r were two things 
nn 2103 


e135 4 4 &J th 8 
2 If this is a redeemable eſtate; and if ſo, then. - 
N On what conditions it ſhall be redeemed, 


( 1.) And as to the firſt point, it's plain that this is a redeemable 
eſtate ; for upon filing the firſt bill, Fry, che original marigagee, 
under whom the defendant claims, ſubmitted to a redemption but 
the defendant Nu, who was then ſolicitor for the laintiff, dil- 
e wn gray rr? the K 1 1 defendant Wilks, who acted 
for tned to equity F rede Jon ; now this 
ſhews, that he knew. it ua A reel lt; therefore the | 
Plaiptiffs are entitled to redeem... he 
(2.) As to the ſecond point, — what terms the plaintiffs wall | 
redeem, it was' inſiſted, that they ſhould redeem upon payment 
of the principal ſim of 100 J. and intereſt, which faid ſum of 100 4. 
\ the defendent-Ciffiy paid to Grove, u 5 the purchaſe of this terga ; 
for as he was'ſolicitor for the phinti he 4 to be taken as a truſtee 
for them,; and therefore moll be conterited to regelve what LI 
id for them, deducting the rent. 
And as ſor Lale, who took the term of goo years of C 
bens 10 de a truſt for him; but if it was granted to him „ 
without any truſt; vet he took it with his eyes open, and ſhall. not 
be in a ail cotidivion than Coffin, under whom he claims; ; cherer 
e Cc. 62 * 
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— HE caſe, -- One Bil . being ſled he * FER 
Lands deviſed ? 7 8 in 
to his wiſe | _ eſtates in 2 and Worce efter ſhure, Anno-1674, deviſed 


+ 


and ber heirs,” 4 the lands in queſtion to Mary Buggins, his wife, and to 
nd wthooger af ber heirs | nd affigns for ever, to be 5 39. Pay: his Vets 


of 
Gebes and lo-! "pa legacies in aid bis Per fonal efate. n 


4 id 

= - e hy 5 r 28 eſtas is ſufficient 0 oye the 1 ber 
ö I | |; OY Bot t the perſonal eſtate belvg fulcitnlt to 1 and (dilcharge all 
= bis debts and N ; and the real eſtate not being ſold, the 8 


as heir at Jaw to the teſtator Buggrns,” rnfifted, that he 


ed to theſe lands as a 5 truſt for him, and that the i gen: 
| Was a truſtee for that purpoſe. _ a 

* The court. was of opinion, that A wil are deviled'ts "4 
in aid of the 8 eſtate for payment of debts and 


. Ag the lands. are 250 ſold, for that the perſonal eſtate is ſu 577 
I 4» Abi the Whole; it is plainly an implied t truſt in the feviſce 
— 55 heir at law, and he is entitled to come i inte this court te haye 
4 A reconveyance; and an account of the profits: * * 2 5 WL 
4 Wk He did not «i! And the court being about to make the defies: i was Tad; that 
= doubt but his here was likewiſe a tri of the" perſonal eſtate; (u) The teftitor 
ö wiſe would de ih ig will declared, that he did not doubt but EE at 
43 Caen chi Kind to his children; but the court was of opinion; th 
— is void for in» words gave a right to no child in particular, or a right to any parti- 
=_. 5 cular part of the eſtate, * but that the clauſe was void for incer- 
= - 1 tainty; and thereupon it was decreed, that the defendant 0 uld 


make a reconveyance of the real eſtate. 
But then it was inſiſted for the defendant, that the court would 
direct an inquiry of the value of the teſtator's perſonal eſtate, be- 
Kauſe it appeared in the cauſę: that there was 6900 J. Riding out 
in debts and legacies; and that the perſonal eſtate amounted to 
—_ 4000 /. and no more, ſo that if the deviſce paid the reſt of the debts 
1 ; and 


A 
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and — out of her own effects, ſhe is intitled to be repaid "on | 


of theſe lands deviſed to her; and there is a very ſtrong preſumption, 
that ſhe paid to the value of this land; for there is a legacy of 2000l. 
deviſed to her, which ſhe never raiſed, becauſe ſhe apprehended the 
ſtate was her own, being deviſed to her and her heirs;; and there- 
fore ſhe deviſed it to her ſecond huſband Yates for life, which he 
enjoyed 22 years under that deviſe, and ſhe likewiſe deviſed the in- 


the dafendant, and to another ſon ſhe had by her huſband Biggi 
the plaintiff, after the death of Yes the ſecond huſband, —— 
virtue of that deviſe; and by his bill he claims under the will 
F Adary Yates, ſo that he admits ſhe had a power to deviſe, which 
is enough to affirm the right of the defendant. 
| Beſides, there is another thing to be conſidered in this cauſe, 
Luiz.) Mary Buggins the widow of the teſtator, upon her intermar- 
Linge with Yates, reſerved a power to diſpoſe this eſtate as The ſhould 
think fit, notwithſtanding her coverture, and after the faid marriage, 
the deviſed it to her huſband Tates for life as aforeſaid, remainder 
in parcels to her three ſons and their heirs; provided that if ny, 
either of ber ſons died under 20 years, and without iſſue, that the 
More of of him or them fo dying, ſhould go to the ſurviver or ſurvivors. 
Now Jam Buggins one of her ſons died under twenty years, and 
without ifſue, ſo that the lands which were deviſed to him muft 
_ "deſcend to the plaintiff and the defendant 1 nally; for this being a 
common contingency, and havi e whether it is hy limi- 
aim of an uſe, or by extautary deviſe, the remainder over is always 


 ounſel 
ol the 


eflator Buggins, it ſeemed hard to grant it after ſuch 
s * unleſs there was a very 


vocant was directed to be taken thereof, and that all the deeds and 


Writings concerning this eſtate ſhould be 1 before the Maſter ; 
and the conſideration of this remainder over 


the account of the 
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Heritance in parcels to her three ſons, (vez.) To the plaintiff, - 


” The court was of opinian, that this could not he an executary 
deviſe, becauſe the teſtatrix was a feme covert; but the defendant's 


Te aey iry into the value of the perſonal eſtate 


ould be reſerved until 
perſonal eſtate was taken; and then it wund ap- 
Pear what right the — CE 2 


great ſur plus; Jet an p. 1 


rem. 8. Hill's 1 = Goo One L 


——U— — — 22. 
— — 


g 1457 . Dd! rechen th 1494 14 a ic] 4 ABYSS 0 7 11 [45 FONT: * 
„ eim 11. 4 31 e eee £2413! 14260 40 HL 1697.3 912 cli 70 
5 EA a Sir lein Fryar verſur Vernon. een 11 

202 13442 ian 115 2 
— 74 PO Nt ie for ſequeſtration of the an eſtate in 


court will not” WAL Freland, for a contempt to this court ; the Maſter of the Ro 
affect lands in Was 2 op nion, that ſuch Heese couid not be grarited, or ät 
i _ that 1 would be well adviſed before he would gtant it; for. 
2 do the proceſs of this coort could not affect any landz id Ireland, 

_ fer be practice in ſuch caſes being to make affidavit, that the perſon 
ode. pl. by. Minding in contempt is here in England, and being afterivatds taken 
Sel. Ch. Caf, upon proceſs, the court will oblige bim t to Swe bail to abide and 
5. 6. N their decree. h m 
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wien G. e Whitechorch;”" Before” ti L. Let 
1 _"Commitſoners Raymond and Gilbert. ts N05 


HE caſe was, V. One Whitechurch, the anceſtor of the OY 
tiff, had a mortgage for five hundred years, of the lands now 
17 queſtion, and took another term for two thouſand | years of the 
8 lame land, "to. commence after the 2 eA or determination of the 


terwards took 
another term fir it term; and tg avoid a merger thereof, he got it conveyed. to 


— ey N her perſon, in truſt for the mortgagee ; and afterwards be, 1 15 
e inheritance in his own name, and it Was 0 
Foo 


years in the Chal 
name of a Rich po Tg ſo that he had the legal eſtate of 1 that ter 


third perſon, which ſtood pomerged by reaſon of the wal wm, 


after the de- toget er with the inheritance i in himſelf.” ay proba orgy fg 


termination 
of the firſt derm, . crcll or bimaſell ; and. mae he purchaſed, the 883 in l 


then he deviſed the ſaid lands to E. G. for life, remainder in tail, &c. This will 0 ſo 10 
the lands, dee not atteſted 10 55 witneſſes; but it was inſiſted thie ;i was 1 ˙ . l 
vo years as a term in groſs,” 6 ſeparated from the inheritance; but decterd that it was a'terth* which at- 


tended the inheritance. 25 implication of ve > 9 ts 722 2 
apparent intention, the teſtator deſigned nl P [A ſepara inter. n, 
Gild. Eq. Rep: 16 6. / Be , N 

. 7 n 488-2 7 SPY 190 * cler 11 76. 4 "If: * 


*P, 125. * ard by 'will he/deviſed the! lid lands to the ncht 
Whiticharch for life, remainder to his firſt, and every other ſotr an 


each there h no 
ee 


ſons in tail male; Und made T. S. his executor, and died. 


| Now this will was not executed according to the fatutt,” for tho” 
it was all of the teſtator's hand-10riting, and ſigned by him; yet it 
as not atteſted by three witneſſes, as required by the Raturly büt 
wo EXecutor 50 . aſſented to the legaty,” the "defendant: wy be 


infifted) poſſeſſed of the legal eftate of this termigf 500 yt 
Renee ie will being not good to pu the 2 the 


plaintiff as heir at law to- the- teſtator exhibited his bilt;agaaft the | 
delle, and againſt the executor, and againſt the truſtee of 
of 2000 years, to compel them to alga both N 
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term 
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third perſon. in truſt, to attend and protect the inheritance for him, 
F© being the only uſe of ſuch terms for years, as he inſiſted. 8 
It was Niere, for the defendant, | t the, principal point to be or the de · 
—9 in this 21. is what eſtate 5 eh teſtator had in we 4 at e 


Wo men on the herons, is in oquhy to be conſider | 


— 
9 
. . 


at that time. 
t is true, if there had been any expreſs declaration of the teſtator's 
Mention in this will to paſs the term excluſive of the inheritance, 
there it might paſs; but it plainly appears he intended only to paſs 
ty inheritance, and there is nothing in the will which — 
hes a ſeparate deviſe of this term. 
N It was ſaid, that where a man is ſeiſed of an inheritance, and has 
an unmerged term in notion of law, and he deviſes the ag: am og 
the deviſee may in this court compel the executor to convey the term 
to's truſtee to attend and protect the inheritance, becauſe the terin 
is in the executor, upon that truſt only, and it is very. wrong to 
ae, that when the inheritance doth not paſs, that the heir at hw 
cannot compel ſuch executor to affign the term. 
It was reſolved in the caſe of the creditors of the Earl of Pembroke 
by ltc ple- contract, that they ſhould be paid out of an unmerged 
ter he had in him, becauſe ſuch a term was a chattel * liable to * P. 126. a 
th&r demands; but if the term had been in a truſtee far 1 the Earl, 
it had been otherwiſe. _ 
0 ia. the principal caſe, tho' the will is not ſufficient to paſs the... = 
Harice, becauſe it wants that requiſite which the ſtatute Hires; | 22d: 


oo it e. i he had Tk in — and intended to ; 


1 it. is ſufficient to paſs, this term to the defendant, who, having ne” - heh 
date therein, this court will not interpoſe, and take it from 5 
in favour of the heir who is a volunteer; for it is a rule in 
ty never to interpoſe in favour of one volunteer, to the prejudice = 


774 but ſp. let kg wap hath the. law 9 his ſide take ad- 6 
vantage t eof, eſpe bere the intereſt of a, -purchaſer , for Si | 
valuable. 1 daß — interpoſe; 5 Ade upon the whe 

this unmerged term in the ſame. perſon. is to all 


e ga gem in, tee il ban A5 will 2 a chattel in. 


X that thi — 4 term ale ding © A. 
g Kay > Intermed Incumr 
brances,. I that an unmerged | term in the ſame rn 5 in = 
hw a truſtee 1 N the kong 3 79 
very. 2 8 to up Inn heritances and, 2 e. 
e ar + the owpers, of the jn 


faces e | — | | Now 


terms 


by this will in ary other manner than the inheritance would 


"Now it hath been allowed at the bar, that the term for 2000 
years is annexed to the inheritance, but the term for 300 years is not 
bat no teaſon was given why there ſhould be ſuch a difference be- 
tween theſe two terms, that one thould, and the other thould not 
Mend the mheritajice ; and certainly It can never be ſaid with any 
colour of reaſon, that where a mortgagee of a term of years purcha- 
ein the igheritatice, that ſuch term when in himſelf, and unmerged, 
Mall go und deſtend in anothet conrfe different from the inheritance; 
for it is the conſtant and uniform conſttuction In this court, that ſuch 
A tert mall be antiexed unto, and protect the inheritance, and at- 
tend the ſame; and it would be à dangerous conſttuction in equity 
to make the inheritance and the term ſeparate and diſtinct eſtates in 
obe perſen. e fate IN 
P. 127. The other commiſſioner Raymond differed a little; he was of 
== that where the teſtatot _ devifeth fuch a term, ot 
» it comes to an executor by implication, as a chattel intereſt, 
cuir.) By a deviſt of all his chattets; or where it veſts in an admi- 
niſtrator generally, without making any will; in fuch cafes the heir 
-# aw would be proper to apply to this court to have the term aſ- 
A to another to attend and protect the inheritance ; but that 
ſihee it is N all bands, that this term paſſeth at law, it is a 
22 whether this court can take it from him to whom it is 
wiſed, in favour of the heir at law, who is z volunteer as well as 
It is true, where a tetm is expreſly limited to attend the inheri- 
tatice, thete, tho! the teſtator likewiſe expreſly deviſeth it to another, 
it will not paſs; but where jt attends the inheritance only by con- 
ruction ot opetation' of law, or in an equitable notion, as a term 
Dowght in and affgned by creditors, ot terms raiſed for childrevs 
portions, or for other particular pu there, If the teſtator ex- 
refly Gevfſeth ſuch tefme, they will pas. 


* 


But where à man hath a term for year, which by inrendment of 
a on attends the inheritance, "cettainly be hath a power to ſever 


ſuch à term from the inheritance; and if he ſhould affign ſt to one 
man and mortgage the inheritance to another, in ſuch caſe th term 
aan not attend the inheritance, but it becomes a term in groſs; 


a .&4 aw 8 » A * 


. td why Thovld'not a man have the like power to dd the lame thing 
R 3 ty Ih 07 90 

But thete is cis farther to be conſidlered in thie principal cafe, that 4 

4 in this' will there 33 16 nt intention, chat the teftator de- F 
49669/to-pals did einm as 4 lepurit Intereſt Trom the lbetiance, 


— feat wobkiwr Ge in (general; wen, whether 
aatyganttal words ſhalllafter the death df the teftardr; ſever this term 
r —— attended und * in notion rf 
deine ede ſuch deviſe wat mad. 
Bor this point was not debated,” for it was deotecd that che term 
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* 


di Sythis-deviſe, which plainly! f appeared to be of ther in- 
| . . without any intent to paſs- the one, excluſive of the 
„ren therefore the court was eh vtnica jon, hat the terin mould 


W inheritance and paſs to the deviſee by the 
Words of this will, thob there were ſufficient words to paſs 
ie Nad been a term in groſi, und that the executor. of this Will 1 
. rute for the heir at law, and his afſtht to the legacy Was * P. 128, = 
-wfaeffeRt, but that the term was fil in him to erden the t roſt, 1 
ee obliged to executᷣ 1 | = 
ee wardmade;:and Meng indes bn by the F 
begs General, (vix.) That the deviſee being an infant, the de- = 
Ae hond) not be final on him, but tlat he might have leave to = 
ſhaw, dauſe againſt it within ſix months after he came of 4 
31 Bdtahe court was clear in opinion, that the decree ſhould: be figal, 
for that in ogſes of truſis infants ate always bound by decrees of this 
Accus, nd, 40 they are where the will of the anceſtor is conteſted; 
| Wes s eicher ſet aſide or confirmed in equity aftet trial of an foe - 
e auer nal non, or where it is otherwiſe: ſet aſide without à tial —_— 
e enk there is ſcarce am caſe where an infant hath time to 4 
F bn againſt a decree, but where it is neceſſary for him to 
#Eonveyance in order to compleat the effute; nd where ſüch 
cage of the inheritauce, 4b in e forecloſure of mort- 
r . ended 82 4 . 
"cages 381 36:47 e F 1 By o warriagy- 
8 W fv. | Reoves' verſus Reeve ET ot ah LY — — 
. 10 nf n e 0 __—_ 2 
2 E caſe; 7 The faber of the ee de bete in 8 ks of 9 4 4Y 
Lf Fhepolideration of his marriage with their- mother, and of 4 por- ſell the lands A 
oncy;-did, in the year :7674;"article-to' ſhttie his eſtateſro . tb _ * 
a 6f:ham(clf for life, then td ig: Intended wife for life, then and and and purchaſe —= 
—— preſerve contingent remainders,” then to the fit ſon other lands, = 
marriage. and-46 all un Wory other the ſos, Ce, {tf ee. 
| 5 ſeveral. remainders over, with: power to make a 17 e like uſes ; 
ANT at baſs of 1800 , per mum; and a p, that 55 he — 0; orgy 
Het 63 fot -bim;} bf and with: che conſent of thr" ee, to fell” 31 ov 
ad wich the maney': by ſoch ſaſe 5 15 niet 15 d 2 
c uber as p lg ine 1 * 
bg 980 N 5 Th T3. bank: * 
e „ el Sther ſold the lands, and with we a - —_— 
* erer geſtion ; and in the year 1692, be get. 469. 1 
a br 45 . by une with the mem of the ia . = 
Hed Tithe fir 1 Wig to the uſe of himſelf for life, ren 
vos = Fe 
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to the 4 fendant for- life (who by the for ſettlement bad an lm ven 

=—_ remainder to-truſtees to t remainders; then to bis | 
P. 129-*.frſt and every other ſon in tail male, wich ſeveral remainders over, 
with a agar nt to make a jointure to any woman he ſhould | marry, 

of the ye 6001. — er the father died. 
Theg 2 nt; who was his — ſon, in confidettition: 
2698. of. his and of a marriage- n, by deed. dated 1698, 

25 nveyed the new purchaſed lands to — the uſe of himſelf 
for liſe, then to his intended wiſe for liſe, then to truſtecs to pre- 
ſerve contingent remainders, then to his firſt and wy other ſon 
in tail male, with ſevetal remainders over. 

og | The defendant; Thomas Reeves, having aody « duothive; 40 40 
iſſue male by his faid marriage, would now ſell theſe lands, alledging, 
that the remainders limited to the iſſue male were voluntary,” not 
bo YEH EEO NIN ſettlement GO him in the 
.year 169 "AE e. Ges 
1 Therefore this bill was exhibited by the next in remainder-to ob- 
ſtruct the ſale, and to oblige the truſtees to enter to. preſerve the con- 
tingent remainders; and that the deeds and evidences may be 
brought into court to know how the title ſtands, be ſuggeſting, that 
by the marriuge articles of their father, dated anno 1673, he cove- ' 
nanted to ſettle bis eſtate as aforeſaid, but with a proviſo to ſell the 
ſame, by and with the conſent of the "truſtees, and to purchaſe other 

lands; and to-ſettle them upon the r ſes," as in ths firſt ſettle- 

| ment, &c. | 

For the de And it was argued for. the defendant, that the W 1673, 
fendant. made upon the marriage of the father, both of the plaintiff and de- 
fendant, tho' mentioned to be by articles only, was, and is a 
ſettlement by way of covenant to ſtand ſeiſed; and that the defendant 
is by the expreſs words of that ſettlement made tenant in tail of the 
lands ſold; and the provw/ſo being to ſettle the new purchaſed lands. 
to the ſame uſes as in the firſt ſettlement; it was not in the 
of his father to make him tenant for life by any other ſettlement 
whatſoever, ſo that he muſt ſtill remain tenant in tail of the ne 
chafetl-lands; and that ſettlement made by his father in the year 
1692, when be purchaſed thoſe lands as far as it croſſes the limita- 
tidus ĩn the firſt ſettlement is entirely void, being voluntary; ſo that 
tho ſettlement made by the defendant, in the: year 1698, upon his 
marriage, is good, and ſuch: db the ee ee een 
in that ſettlement, the defendant may ſell, and the plaintiff hath no 
* P. 130. night to conteſt the ſale, even of ® thoſe lands, he being no way! 
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in the conſideration of that/ſettlement//1 1 17 
For ihe plain- "_ wake other fide it was inſiſted for the plaintiff, hat this ſettles. 
uf, ment made by the father, in the year 1692, :of \the new Surtbaſed- 


Lana a ppears on the very face of — in conſideration of 

the . made by bim in the 1693, which tho men- 

_ ions to be by * yet br ſpeaking, GAP * 
481 40 
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12 to fland fei; and the ſettlement made in 1692, Mrs 

ing in execution of that covenant, and acquieſoed under ever ſinee 

zit was made, muſt now be taken as a full and entire execution hs 3 

of that..covenant ; and tho' the father could not be compelled by a 

court of equity to make the defendant enant for liſe, who by the 

firſt ſettlement was tenant in tail; yet the father having of his own 

dcord, and with the conſent. of the truſtees made tha ſettlement, 

— Ong made to it * his life, ark . ſhall not 

be admitted to ſay, it is not good, it not corr with the pro- 
Ve in the. firſt ſettlement. —— 3 

This is not like the caſe of Wakely verſus Wakely, — the fa- | 

ther, on his intermarriage, &c. articled to convey "his eſtate to the 
uſe of himſelf and his wife for life, remainder to the heirs of their /- 
po bodies, and afterwards he had iſſue a ſon, who coming of age. 

the father by his laſt will, which he mentioned to be in execution 

of the articles, deviſed the eſtate to his ſon for life, remainder to 

his ficſt and every other ſon, c. in tail male, with ſeveral remain- 

ders over, and afterwards the ſon brought his bill in this court to 

be, relieved againſt. this deviſe, it not e with the arti - 

des; and the court declared, that tho' by. the tbe articles. . 

the ſon ſhould be tenant in tail; and if he bad ſuedd in this court to 

compel the father to an execution. of the ſaid artieles, the court 

wouſd have decreed an eſtate · tail to him; yet, if the father, by the 

. conſent, and approbation of the truſtees had made ſuch a ſettlement, 

this court would never ſet it aſide. rt 
But in that caſe; the father had done it by his laſt will, without OI 

the gonſent of the truſtees, and without the conſent of the fon, - whe 721 
was then of age; and by that means the ſon having no power to 
maße a jointure, or any charge on the nnen, 
Vounger children, that deviſe. was ſet aſide. x 
But in the principal caſe, the ſettlement. io 40905 was made by - 
the conſent of the truſtees in the firſt ſettlement, which * ATV P. 137. 
good, and a full execution of the covenant in that ſettlement, . 
And. ſo is Matthews's caſe, who by his father's marriage-artickes, | 
was made tenant in tail; but ſore time afterwards-the father made a 
ſettlement by which Matthews was made tenant for liſe, with 4 
n 600 /. a year on any woman he 
marry ;.. and. being about to marry, it was the opinion of ſeveral 
eminent lawyers be could, make no er jointure ; for tho' he was: 
tenant in tail by. the, * ny hp it reſted bh way uw: 
made what jointure t fit; yet tenant for life by a 
fubſequent ſettlement varying — wy the articles, he could not make 
the'joiptare beyond 6004 fer ann. and thereupon he applied to the 


Parkament, and obtained ar a6 act to make up the ions 1000 J. per 
Ann, but that his eſtate n ane eee 
| thould;coptioue. as before. 2 A. 2 + 1 
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deed made 1692, of the new purchaſed lands Wax intended cb 15 T | 


Maſtings in this core, hi Was thu! he 
por e eſtale vhs to be" ſerfled How the nd and wife, 
their wo Boche to be begotten ;"abd a rwards 
it vas ſettled to the uſe" the nuſband and wife Se r live es, 
remainder to the ffrſt, find at other for\ of the Bü, ih aal — 0 
remainder to the heres body of rhe wife ; the 151 no.ſon, and 
but one "the huſband died, and tis widow married agaig, 
and then the huſband und wife jomed in a fine, and ſettled the eſtate 
to other uſes ; there the dau ghter. exhibited her bill, 'and pray ed 
relief on the articles; i ney Go equity thereof, the Kuſband a and 


che martiage- 


A 


Wie ought to be but tenants 57 + and the fubſe bh 1155 


ovald not enlarge the eſſate of the Wife to an fate: tui general, (viz.) 

Ju ber and the heirs of ber budy; but the bad no relief, 222 
Ghaticellor Couper declaripg he cduld böt relieve againſt” the ſettle- 
ment; though. if: it reſted on the articles without any ſettlement 
made he would hive deereed, that ohh articles Siegel be Gartied 
into execution. 11 


tion, and bad pealoit-1 10 
A cuſe way cited - 
which was this,” bro * The nie Ford Fon in con- 
4 1 "marriage-portion, on, ſettled his eſtate to 
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6 
ode 1673. by which deed the defendant being made. tenant for 
life, he ſhall not be at liberty to incumber any part of the lands 
thereby ſettled by his father; therefore the decree was for the plain- 
tiff. 


And in pronouncing this detres: the Lord Chancellor ſaid, that 
where a ſettlement is made by the father, -or other lineal anceſtor, 
in conſideration of the marriage of his ſon, in fuch caſe all the re- 
mainders limited to his children and their poſterity are within the 
conſideration of that ſertlement, but when it is made by a brother or 
any. other collateral anceſter on his intermarriage, there after the 
limitations to his own iſſue, all the remainders limited to his colla- 
- teral kindred are voluntary, and not within the conſideration of the 
rye age-ſettlement. 


4 18 Southwel| verſus Lord Limrick. P. 133. 
HIS was a bill to redeeem a mortgage * anno 24636. And 3: — 
upon a motion for publication of the depoſitions, the queſtion ee. — 4 

Was, Whether a depoſition taken de bene efſe on a commiſſion for- ++ worſe 
merly ifſued to examine witneſſes, and taken before the defendant put in his an. 
had anſwered, or iſſue joined in that cauſe, ſhould be now read at wer or fe 
the hearing of this cauſe, and according to the reſolution in * Brown's 1 Hardres 


caſe it ought not. „ 315. 
The caſe was thus, //. Upon a bill in the Exchequer to 33 * 1 N 
the; teſtimony of witnelles, one T. S. being a witneſs, and ſick, was pl. 7. 
upon hearing of counſel on both ſides, and by order of court, ex- 
amined. de bene efſe on the part of the Abroad ae afterwards on the 
28th of November, the anſwer came in, and the witneſs died on the 
18th of December following, and by the opinion of all the judges, 
it was held, that his depoſition could not be read in evidence at a 

trial in law, in ejectment, becauſe it was taken before iſſue joined, 
and he lived long enough after the anſwer came in to be examined 

in obig 
| Whats there is no default in the defendant, a depoſition taken de 
bene eſſe on behalf of the plaintiff, and the witneſs dying ſoon after 
ſach depoſition taken, it ſhall not be read; but in the principal 
caſe that reaſon fails, for the plaintiff was kept out of the anſwer by 
the defendant, for above two years by privilege of parliament, and 
other delays ; and the commiſſion to examine in chief was taken out 
in July laſt, and by affidavits made in this cauſe, it appears, that 
this witneſs who was examined de bene eſſe was on the 15th day of 
June (before the ſuing out any commiſſion) ſtruck blind, and loſt 
the uſe of her memory, and ſoon after. died; but if ſhe had lived,. 
ſhe could not have been examined for the reaſon before-mentioned ; 
therefore as this delay was occaſioned by the defendant, it was in- 
Aſted, that this depoſition taken de bene eſſe might be read at the por the de- 
bearing this cauſe, and publiſhed with the reſt of the depoſitions. ſendant. 
Vos. IN, 3 It 
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It was ; fad on the other ide, and admitted to be true, that where 
the delay is made by a defendant, ſo that a witneſs cannot be ex- 
+: * = "amined in chief, he either lofing his memory, or dying before he 
P. 134. 2 be examined in chief; in ſuch cafe, *“ his depoſitions taken de 
_— may be read; but if the delay is on both ſides, they hall 
never be read againſt the defendant, becauſe he loſes the benefit of 

croſs examining hs witnefſes, 

Now in this caſe there was a greater delay made by the plaintiff 
than by the defendant, for the bill was filed againſt him, whilſt he 
was in Zaly and Spain, in his travels, and as foon as he returned in 
December, &c. he put in his anſwer, which was filed 10 Pebrua 
following; and from that time to the 287b of April, which is about 
eight weeks, the plaintiff did not think fit to > rok 3 but as ſoon as 
his replication came in, the defendant rejoined, and on the ſecond 
of June, gave commiſſioners names to the clerk of the other ſide; 
but the plaintiff did not join in commiſſion till the 287 day of che 
ſiame month, ſo that the greateſt delay was on his fide. 
oy So where the mother was examined de bene eſſe, and lived eight 

N —— after, in which time ſhe might have been examined in chief, 
but ſhe died without being examined, it was held, that her s- 
. e een e e = 
- - -—-- © Atthe ſame time it was moved, that the publication of depoſitions 

at „ be in perpetuam rei memoriam might paſs, and they might bo read on 
-- > -» the hearing this cauſe, the witneſſes being ſince dedd 
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* 0 hs . It is the work of another day, to determine whether thoſe 1 
as" tion may be read in evidence or not; therefore no Was 
* SO 0 given as to that matter, but it was ordered that publication ſhould 
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| Morgan verſus Dillon, before the Lord Chancellor 
| 1 | else, Weſt in Ireland. 


PON a petition to have the three children of Sir Arthur The%uſband 
I 'Shean removed from the defendant Dillon, and to be de- — 1 
5 | livered to the plaintiff, or to ſome other perſon whom the bn three 
— court ſhould appoint; the caſe was thus: daughters and 


. Sir Arthur Shean being ſeiſed of a confiderable real eſtate, and ein, | 


. - 


being likewiſe poſſeſſed of a great perſonal eſtate, married the plain- codicil be de- 
uff 'Morgan's' daughter, by whom he had iſſue three children; and viſed it to bis 
being advanced in years, and his wife a young woman, he deviſed —— . 
his real eſtate to his three daughters, and their heirs, and by his ſhould die 
will appointed his wife to be their guardian; and he deviſed 100 4, en fe- 
peroannum to each of them during their infancy, for their mainte- — 
nance ; and two parts of all his perſonal eſtate to his ſaid three chil- bi children, 
dren, and the third part to his wife. PPS) jo 
About three hours before his death, the ſaid Sir Arthur Shean again ; the 
made a codicil by which he confirmed his will, but deviſed his real guardizolhip 

eſtate over to his wife, in caſe his three children ſhould die without gon ber by 
iſſue of their bodies, and ſoon after died; and about fix months af- the court, 
ter his death his widow married the defendant Dillon. 

In the argument of this caſe there were two points very well de- 

bated, which, tho' in Treland, yet ſeem very uſeful to explain the 


law concerning guardians, 


| (.) Whether this Lady, who was a te/lamentary guardian, 
+} Wis rtmovable by the Lord Chancellor. | 
I..) Whether her marriage with the defendant Dillon is ſuch 
an act which will amount to a breach of that truſt repoſed in her 
by the teſtator ; ſo as to render her incapable of ſuch truſt, and 
to be removed by this court on account-of the marriage, and the 
remainder limited to ber in fee an the death of the three children, 


aorhout iſſue (1.) As 


P. 136. 
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Il.) As to the firſt point, it was argued for the plaintiff, that this 


Lady. being to enjoy the eſtate on the death of theſe children, with- 
out iſſue, it would be dangerous to continue her in the guardianſhip, 
eſpecially ſince ſhe is married to a young gentleman, who, in her 
right will be guardian to them ; and whoſe children by her will be 
entitled to inherit this remainder ; therefore it is certainly in the 
power of this court to remove a ?eftamentary guardian in caſes of ſuch 


unforeſeen accidents. 


r Dom. 270. The civil law (which the teſtator underſtood very | well) ought 


For the de- 
fendant, 
e.. 
cap. 24. 


: * 
1 
* 


1 . 


to be the rule in this caſe; now, by that law, if the mother of in- 
fants marry a ſecond huſband, the education of her children may be 


taken from her. 


It was argued for the defendant, that this Lady being a feſſament- 
ary guardian, according to * the flatute 12 Car. 2. by which it is 
enacted, that the parent of a: child under age, and not married, may 
by deed or will diſpoſe the cuſtody of ſuch child, for and during ſuch 
time as the child ſhall remain an infant, cr fer any leſſer time to any per- 
ſon, other than a popiſb recuſant ; and that ſuch diſpoſition ſhall. be good 
againſt any perſon claiming. the cuſtody of the child as guardian in ſo- 
cage, or otherwiſe ; and that the perſon to whom it is diſpoſed may 
maintain an action of raviſhment of ward or treſpaſs, againſt any other 


_ bo ſhall. wrong fully take away or detain ſuch child, for the recovery 


* . ” 
- 


of the child, and fhall recover damages for the uſe of the child. 
And the. perſon to whom it is diſpeſed ſhall, and may take into his 


cuſtody, the profits of all the infant's lands, and the management of his 


perſonal eftate till his age of twenty-one years, or any leſſer time, ac- 
cording to ſuch diſpoſition, and may bring actions in relation thereunto, 
as ly lau a guardian in common ſocage might do. | 


That this court could not remove ſuch guardian, unleſs guilty 


0 P. 137. 


1 "Ti : 


of ſome miſdemeanor, which might render her incapable. * of per- 
forming the truſt repoſed in her; and as to the objection, that her 
ſecond marriage will make her incapable, it is probable it may be 
Aa. by the civil law, which will not hold in this caſe, becauſe this 
Lady was appointed guardian by the will of the father of theſe 
children, and by virtue of a ſtatute which gave him power ſo to do; 
and the teitator, at the time of making his will, ſaw all the incon- 
veniencies which are now ſuggeſted in behalf of the plaintiff; for 
he muſt neceſſarily preſume this guardian being very young, would 
marry again; nor can the preſumptions of ill nature, or deſtroying 
the infants be applied to a mother, as they might to another, who 
is next of kin, becauſe it muſt be preſumed, that whatever parents 
can get will be for the benefit of their own child en. 
Now, ſince the teſtator hath by this appointment in his will, 
adjudged the mother to be a proper perſon to be intruſted with the 
education of her own children, a court of equity will not break thro' 
ſuch. a will, for that would be to make a new will after the death 
of the teſtator. | 3 | 55 \ 
r It 


in ber, and the marriage cannot be an aſſignment thereof, becauſe it 
runs in perſonal privity; and therefore it cannot be forfeited by the at- 


mY 


where a /eme ſole was made truſtee, or where ſhe hath goods as 
 EXecutrix or adminiſtratrix, her marriage is no reaſon to remove her 


void, the maintenance deviſed to her children would likewiſe be 


this guardian did not make her incapable of the guardianſhip, be- 


have determined ſuch, guardianſhip; and there cannot be any con- 
Fee to her cannot be any objection upon this ſtatute ;. for at common 


Vor. IX. 
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It would likewiſe be a breaking tho' that power which the ſub- 
je& bath purchaſcd at a great rate, and that is by ſettling a perpetual 


revenue of Tonnage and Poundage on the crown, in conſideration of 


taking away the court of Yards and Liveries, and turning all the 

old tenures into free and common ſocage, and to prevent diſputes 

which might be made, by diſpoſing by will.or otherwiſe, lands held 

in Knights-ſervice, giving men power to diſpoſe the cuſtody of their 

obildren, during their minority, which is a privilege that cannot be 

taken from, them fince, the making that ſtatute, which is plainly 

implied by the words of the ſtatute itſelf ; for power given to pa- 

rents to diſpoſe their children to any perſon, except to popiſh recu- 

ſants, is an implication, that any other perſon who is appointed to be 
guardian, by virtue of this ſtatute, cannot be removed by this court. 

It is true, where there is a guardian by the common law, a court of 3 Salk 177. 
Equity may interpoſe ; but where by the ature, it cannot; as for op" Frag 
inſtance ;. the teſtator deviſed the guardianſhip of his fon to his 23). 
mother-in-law, and died; afterwards the widow married a ſervant, 

and. being poor, the uncle of the child got the poſſeſſion of the in- 

ant, .and ſent him beyond ſea ; but the court, ordered him to reſtore 


the. child to the guardian, for that they could neither remove the 


marry the infant, without firſt acquainting the court. 8 
And as a guardian is not removable, ſo the guardianſhip is not — — 1 
alſignable, neither (hall it go to the executor or adminiſtrator of the Vz“ 1. 


guardian, becauſe it is a perſenal truſt repoſed in him, and therefore 


Wh to be determined but by his death. _ OED 


child or the guardian, but would make her give ſecurity * not to-* P. 138. 


. 3» . 
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(2.) As to the ſecond point it was argued, that the marriage of 


cauſe (as it hath been already obſerved) it is a perſonal truſt repoſed 


tainder. or other miſdemeanor of the huſband ; it is like the caſe 


8 


from ſuch truſt or executorſhi p. 


*Now, if the deviſe. af ihe guardianſhip to this Lady ſhould be 


void, and then ſhe would be guardian to theſe children by. nature, 
and certainly ber marriage, without ſome other default, would not 


; | „ now 
ſhe is a feſlamentary guardian, than it would have been if ſhe had 
been a guardian at conimon Jaw ; for the deviſe of the remainder in 


vincipg'reaſon why, it ſhould be determined by her marriage 


1 


law, the Lord as guardian in chivalay, would have the wardſhip of + 
the body and the lands; tho” if the ward had died without beirs, 
he was to have his lands by e/cheat, 5 TOA caſe it cannot be 3 
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but the Lord was to have ſome benefit by the death of the ward, 
as the guardian is to have in the principal caſe, if her children ſhould 
1 all die without iſſue. | | 
3 | The limitation of ſuch a remainder to a guardian would have 
4 | been no objection at common Jaw to remove her from the guardian- 
ſhip, for if it ſhould, it muſt ariſe from a preſumption, that the 
guardian may deſtroy the child; but in this cafe neither the teſtator, 
1 nor any other perſon could, or can preſume that the mother would 
= deftroy her own children ; but any man might imagine ſhe would 
| maty again, being young and in the prime of her youth. 
Now, the reaſon of removing à guardian at common law is, be- 
cauſe the guardianſhip might be caſt on one who is worth * nothing, 
or an ideovt or madman; and — it —2 8 that this 
court ſhould interpoſe and grant relief to the infant by appointin 
a guardian who Wight educate him ſuitable to his degree — qual; 
ty ; and this ſtatute was intended to remedy thoſe inconveniencies 
by giving the parents power to aſcertain the perſon, and to appoint 
ſuch a perſon to be guardian to their children in whom they could 
beſt repoſe that truſt, which intment is not like a bare power, 
but it is coupled with the the greateſt inter which a parent hath in 
His children; therefore ſuch a guardian is not to be removed by this 
Court. e | 


e 1 2010 Were are two points in this caſe. 


P. 139. 


(1.) Whether this court can remove a te/famentary guardian. 

(2.) As this caſe is circumſtanced, whether there is a ſufficient 
foundation for this court to remove thoſe children from the cu- 
ſtody of the defendants, if they are removeable at all. ; 


32 H. 8. At common law before the ſtatute 32 H. 8. by which the court 
cap. 46. of wards and liveries was erected, the Lord Chancellor was the ſole 
judge of wardſbips, but with this difference, that where they were 
hucrative to the crown, there the Lord Treaſurer acted, who had a 
concurrent juriſdiction with the Chancellor ; but where wardſbips 
= were not lucrative to the crown, but only for the benefit of the ward, 
1 there the Chancellor alone had the diſpoſition and management of the 
=o | ward; therefore as the law now ſtands, the onera feudorum being 
enxtinct, and the court of wards aboliſhed, - and all the old tenures 
Caſes in Chan, Being turned into free and common focage, all wardſtips which are 
24d. Fart 136. 3 for the wards muſt return to this court, as to their original 
It is true, there were ſome ſtatutes which altered the common law 
as to the perſons of wards; as for inſtance, a guardian in cage, 
or in chivalry, had the cuſtody of the perſon at common law; but 
 *4&5E. by the ſtatute of “ Ed. 6. it appears, that the father of any maid or 
6. cap. 8. woman-child unmarried, and within the age of fixteen, might by his laft 

| 5 | e | 


will 
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will and teſtament, or by any other act in his life-time, appoint, aſſign, 
bequeath, give, or grant the order, keeping, education, or government 
of fuch maid, or woman-child, but not of the males, probably, be- 
cauſe the females are more expoſed to contingencies than the other. 

That ſtatute related only to the perſons of infants, but the /a- * P. 140. 
rute of T wills relates to their lands; for whereas before that Zatute , z H. g. 
a guardian in ſocage had the cuſtody both of the perſon and lands cap. 1. 
of the ward; now by that ſtatute, the father had power by his laſt 
will and teſtament, or by any a& lawfully executed in his life-time, 

10 diſpoſe all his lands held in ſocage at his free will and pleaſure, 
And by virtue of that act, fathers did uſually deviſe their cage 
lands by will to ſome perſons in truſt, for the heir during his in- 
fancy; and by this means the guardian in ſocage perceiving there 

was no benefit to be had by the guardianſhip very often declined 
it; ſo that the heir was without any guardian, which being a very 
great inconveniency was intended to be remedied by the aforeſaid 
ſtatute 12 Car. 2. which gave the father a power either by deed, or 
will, to appoint a guardian; but this was only as to the modus ba- 
bendi, for it gave the guardian (thus appointed) no new authority, 
which he had not before; it doth not deſcribe his power, but ex- 
plain its prevalency againſt guardians in ſocage, who were the next 
of kin, to whom the inheritance could not deſcend, and who claim- 
ed the guardianſhip before this fatute was made. LE 

The ſpiritual court might appoint a guardian to an infant, who 2M: 162. 
had only a perſonal eſtate, but where he hath ſuch an eflate, and jine . 
alſo lands, ſuch an appointment is void; this court might likewiſe Wells. 
appoint a guardian, where there was not a rightful one before, and 
even where there was a real, as well as a perional eſtate; and could 
remove ſuch guardian, though made_by the appointment. of this - 
court, if he afterwards became not fit or improper to be a guardian; 
but a rig guardian was not removeable ad libitum, as guardians 
appointed by this court, or by the ſpiritual court might, 

A ſtatute guardian may be likewiſe removed for a juſt cauſe, and : Chan. Ca- 
for this there is a plain authority in Sid. 424. which was but nine © 237. 
ears after the making the ſtatute; and contemporary expoſitions 
- have been always thought the beſt method of explaining the mean- 
ing of ſtatutes; now in that caſe, it was held, that a /Zgtute guar- 
dan might be removed, which ſhews, that it bath been admitted 
even in a court of common law, that a te/tamentary. guardian is un- 
der the control and inſpection of a court of equity, as ſuperintendent | 
of all guardianſhips ; and in the caſe of Fer verſus Denny, * this * P. 141. 
court ordered a guardian to give bail; and if ſuch an order is good, 
it may compel him to do any other act which may be thought ne- 
cellary for the benefit of the nannt. 
At common law there were four ſorts of guardians, and every one 
of them removeable, (1 3 There was a guardian by nature, and this 


* 


was the father who is the root out of which all other guardians 
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. 96. ſpring; and there are inſtances, where the * father hath been re- 

| moyed from the guardianſhip of his child, or hath been compelled 

to give ſecurity-for the benefit of the infant; and if ſo, then certain- 

RE ly a derivative guardian may be removed, for he can have no greater 

Privilege or immunity than a primitive and original guardian from 
VJ r 8 Mt 

And even a guardian in chivalry, who at common law had the 

P wardſhip both of the body and lands of the ward, might be removed 

by this court for any miſbehaviour or ill uſage: of the perſon of the 

ward, becauſe a guardian never had any intereſt in the body of an 

infant, but for the benefit of ſuch infant; and whenever he miſuſed 

that intereſt, this court could remove the perſon out of his cuſtody , 

it is true as far as ſuch wardſhips were lucrative, the guardians as 

they had an intereſt by the law, did enjoy the ſame without the in- 
terpoſition of this court. 3 88 | 

There was likewiſe at common law a guardian in ſocage, which 

was purely for the benefit of the infant, and accountable to him, 

and removeable by this court upon any miſbehaviour, ar obliged to 

give ſuch ſecurity to account as the court thought proper ; there was 

alſo a guardian by nurture, and this was the mother, and ſhe was 

removeable as the father, and for the ſame cauſe, and ſo was a 
teſtamentary guardian. wh TR 

The next. queſtion may be, whether there are grounds in the pre- 

ſent caſe to remove this teſtamentary guardian. | 


Now as to that matter, it hath been rightly obſerved at the 
bar, that this petition is brought guia timent; but in this caſe, as 
well as at common law, there is a difference between a wardſhip as 
it works upon the perſon of the ward, and as it works on his 
eſtate ; for "that which operates on the perſon, muſt be helped by 
anticipating the evil, and in ſuch caſe a remedy is. to be ſought quia 
timent ; for there can be no reparation ex poſt facto, but as it ope- 
rates on the eſtates of the wards, a reparation may be made, and an 
application is proper in this court e poſt facto; nay, that is the 
P. 142. only time for that purpoſe ; as for inſtance; * the + father of an in- 
+ Lecone er. fant being indebted to the defendant, grove the guardianſhip of 
Shiers, Vernon hig children to him (the defendant) with a covenant in the deed not 


* to revoke it; the bill was to bring the guardian to account, and to 
| remove him; but becauſe there was a juſt debt due from the fa- 
ther to the guardian, the court would not reſtrain him from receiving 
the rents of the infant's eſtate, but only from abuſing his perſon. 

Now, if this court can interpoſe in any cafe, where there is a 


 teſtamentary guardian, why not in this, if it is thought neceſſary fo 
to do? the propoſition is general ; either a guardian can, or cannot 
be femoved at all; that he cannot is falſe, if he can in any one caſe; 
aud that it can in ſome caſes hath been already proyed by the autho- 
rities cited ; therefore it may be done in this caſe, 


,» 
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It is true, here is a remainder limited to the mother, and it muſt 
be admitted, that at common law this was a good objection to re- 
move a guardian in ſocage, upon a preſumption, that ſuch a guar- 
dian who was the next of kin might deſtroy the ward; but ſuch a 
preſumption. could never prevail in the caſe where a parent was 
uardian; for it would be a monſtrous preſumption, that a man 
ſhould deſtroy his own child to inherit his eſtate ; neither can the 
want of good nature be preſumed in this Lady towards her own chil- 
dren, ſo as for any man to imagine ſhe could be guilty of ſuch an 
act. 8 | | 4 
But ſhe is married, and under the control of her huſband, who in = 
her right will be guardian, and his children by her will inherit thoſe 
lands, if the children by her firſt huſband ſhould die without iflue ; f a 
and how can the mother ſhew her affection or good nature to thoſe 
children who hath nothing for them, but what is under the power 
and control of her huſband, and who in reality is guardian, which 2 
certainly is going out of the will, and what the teſtator never in- 4 
tended ?. | | * : E 
Therefore it was decreed, that thoſe children ſhould be removed IJ 
from the mother their guardian, and that the court would appoint - 
ſome proper perſon amongſt their relations to receive them ; but that 
the mother ſhould be at liberty to ſee them as often as ſhe would, 
and as to the guardianſhip of the lands, there was no decree made, 
becauſe there was another bill depending as to that matter; but the 
Chancellor declared, that a perſon bred to hardſhip and penury, 
and who afterwards makes his own fortune, and keeps it, is more 
likely to deal fairly with infants, than one born to an eſtate, and 
who becomes neceſfitous by ſquandring it away; for * ſuch perſons * P. 143. 'Y 
rarely retrieve their fortunes, but are always neceſſitous. on 3 


Mebber verſus The Earl of Montrath. _ 


WENANT in tail (remainder in tail to the defendant) made a tf there was 

2 leaſe for ninety- nine years, determinable on three lives, with vo legal = 

a covenant that the leſſee ſhould renew, Ic. and afterwards he mort- neipe, in 

paged the lands to T. S. in fee, who aſſigned the mortgage to one order to ſuf- 

_ Flower, f 4 wy F? fer a common | 

Afterwards the leaſe for lives (which was prior to the mortgage) — Ade? 

being determined, the ſaid tenant in tail made a new leaſe to the time it ſhall 
now plaintiff, purſuant to the covenant in the firſt leaſe, and then . 
he and the aſſignee of the mortgagee joined in a conveyance of the a legal temat. 
equity of redemption to one Alcock, in order to make him a tenant 2 Eq Out 

4 the pracipe ; and thereupon a common recovery was ſuffered, in pi. 3. 2 
which the tenant in tail was vouched, and he vouched over the com- 

mon vouchee, and ſoon after died without iſſuru. 


N 2 | _ | | 5 
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Then the defendant, the Earl of Montrath, got this mortgage to 
be aſſigned to one Geering, in truſt} for himſelf, and brought an 
ejectment on a double demiſe by him and the faid Geering ; and 
thereupon the plaintiff exhibited this bill to ſtay the proceedings at 
law, and havipg got an injunction, a motion was made to diffolve it 
upon coming in of the anſwer ; but the counſel for the plaintiff in- 

_ fiſted, that it might be continued on the equity confeſſed in the 
anſwer, it appearing that the Mgnee of the mortgagee did join with 
the tenant in tail in the conveyance to Alcock, to make him a legal 
tenant to the præcipe; and tho' it was objected, that this remainder 
to the defendant could not be barred, becauſe there was no legal 
tenant to the præcipe; yet it was inſiſted for the plaintiff, that this 
recovery being ſuffered in the year 1702, which was now more than 
twenty-three years paſt ; if he could not ſhew that there was a legal 
tenant to the præcipe, it muſt be preſumed in his favour (as a pur- 
chaſer) that after ſuch a length of time there was ſuch a legal te- 


nant, 


gagor. in ſuffering this recovery, it ſhall be a bar to all remainders; and 
$ this is proved by the caſes cited in the margin, where it was held, 


bargain and ſale enrolled by celui que truft of an eſtate-tail ſhould 
bind the iſſue, becauſe ſuch truſt is not within the ſtatute de donis. 
Pcontra foo The counſel for the defendant inſiſted, that the plaintiff ought to 
the defendant, give a judgment at law, with a releaſe of errors, otherwiſe the in- 
junction ought not to be continued, for that the defendant being te- 
nant in tail, it would be of ſome advantage to him to have the legal 
eſtate ; ſo as he might dock the intail, and avoid all the remainders 
over; and then the plaintiff may have the benefit of his title in 
equity, and make the moſt of it | | 
| Cara. None of the caſes cited at the bar come up to the preſent caſe ; 
2x for in all thoſe caſes the zruft covered the whole gate of the ceſtui que 
, truft, as well as of thoſe in remainder ; it is true, the caſe of * B 
het and Peirce is ſomewhat like it, which was thus: /. The teſtator 
_ deviſed his lands to truſtees for ninety-nine years for the payment of 
his debts; and if they did not act, then he deviſed the lands to T. S. 
and his heirs in truſt to pay his debts, and afterwards to A. B. in tail, 
remainder in tail to E. G. Afterwards A. B. who was the ceſtui 
gue truſt in tail, levied a fine, and died without iſſue, and five years 
paſſed without any claim ; it was decreed, that this fine and non- 
. claim barred the remainder-man in tail, for equitable rights are 
bound by fines as well as actions and titles at law; and tho' . 
I 7 Th infiſte 
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inſiſted for the plaintiff in that caſe, that the title of the remainder- 
anan was not yet commenced, becauſe the debts were not paid, and 
the term for ninety-nine years was ſubſiſting ; and that the entire 
«eſtate at law peing in the truſtee, he ought to have entered; and 
that it was againſt equity for him to ſuffer the ceſtui que truſt to be 
tbarred by a fine and nonclaim thro' his default; yet the court was 
till of opinion, that the plaintiff was barred. _ | 
It is true, in the principal caſe the mortgagee in fee was a truſtee 
for the mortgagor, but he is only ſo far a truſtee as he derives under 
the title of the mortgagor, and hath no relation to the remainder 
over; and to ſay that the remainder of a legal eftate ſhall be barred 
by a recovery ſuffered by a ceſtui que truſt of a particular eſtate is 1 
going farther * than ever that point hath been carried; and ſeems * P. 145. = 
to croſs the intention of the ſtatute de donis, for by that ſtatute this 2B 
Temainder is veſted. ; | ; 
Beſides, this recovery was ſuffered by a ceſtui que truſt in tail, 
which is but a particular eſtate, who at that very time had it in his 
power to have the legal eſtate, by paying off the mortgage. 
It hath been objeQed, that there was no good tenant to the præ- 2 
-ipe ; but if there had not, it -ought to be preſumed that there was | 43 
a good one after this length of time. 9 
It is true, it induces a ſtrong ſuſpicion, that the defendant, who 
is the remainder- man, thought himſelf barred by this recovery when 3 
he brought the ejectment, and declared · on a double demiſe, the one 3 
made by himſelf, and the other by the aſſignee of the mortgagee, | 2B 
Which titles cannot ſtand together; for if his remainder is good, his 
title under the mortgage is not; and it is plain, that the plaintiff 
hath a right to be relicyed againſt any right the defendant-can claim 
under the mortgage; therefore as to that a perpetual injunction was 
. decreed for the plaintiff; but as to the defendant's title under the 
remainder, a trial at law was directed, and after the trial an injunc- 
tion was ordered till the hearing this cauſe, 
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Winter verſus Bermingham. 


HE caſe, /. Peter Brown. being poſſeſſed of lands for a 
long term, which he enjoyed twenty-ſeven years, by his 
laſt will declared, that this term was taken by him in 
truſt for the defendant Bermingham, to whom he deviſed 
the remainder thereof unexpired, and declared that it was in pur- 
ſuance of the ſaid truſt, and ſoon afterwards died. 

Thereupon the plaintiff exhibited a bill in this court, ſuggeſting, 
that both the teſtator and the defendant Bermingham were papiſis, 
and conſequently by the ſtatute made againſt the growth of popery, 
were incapable to take this term ; and therefore he being the next 
proteſtant heir, prayed that the reſidue of the term might be aſſigned 
to him. | | 2 | 

And in arguing this caſe, it appearing that 'the teſtator, Peter 
Brown, had enjoyed theſe lands for twenty-ſeven years, and until 
the time of his death, the court would not intend this to be a truſt, 
and therefore decreed for the plaintiff, with an account of the profits 
ſince the filing the bill. | 

But it was infiſted for him, that the account of the profits ſhould 
be from the time this will took effect, as it was reſolved in the houſe 
of Lords between Blake and Blake, (viz.) That a papiſt muſt be 
accountable for the profits fince the time of the original purchaſe. 

* Sed per curiam; that decree was made upon ſome extraordinary 
circumſtances, but that the preſent decree ſhould be according to 
the precedents in this court ; and denied to give the plaintiff coſts, 
for that it was hardſhip enough for him to loſe the lands. 
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Lords Commiſſioners Raymond and 
_ Gilbert, preſent. "ie 


Booth by ver ſus Matthew Vernon. 


PON a bill in Chancery to ſet aſide a conveyance which Where a man 
was obtained by fraud, and for a reconveyance of the mat de . 
} eſtate, the caſe was: — 1 4 of 
/. Sir Harry Beothby by his laſt will deviſed the lands * 
in queſtion 70 bis fiſter 2 Anne Boothby and ber aſſigns for ber life ; e Ste un tis 
and that if ſhe married and bad iſſue male of her body living at the time heir at law. 
7 ber death, then to fuch 1ſſue male, and to his heirs males for ever; 
ut if ſhe died, leaving no 1/ſue male at the time F ber death, then to 
George Boothby and his beirs for ever, | 
Sir Harry Boathby ſoon after making this will died without iflue, 
and the fad Anne, who was his ſiſter and heir, entered, and married 
with the defendant Vernon, by whom ſhe had iſſue a ſon and a 
daughter; then Anne died, and afterwards the daughter died, and 
the ſon ſurvived, who afterwards died, and the plaintiff Mr, Boothby 
is heir at law, both to the ſaid teſtator and Anne ; but the defendant 
and one Dung an attorney, fraudulently obtained a conveyance of 
this eſtate, which was of the value of 7004, fer ann. in conkdera- 
tion only of 50 guineas.  _ 
VU pon hearing the cauſe belege the Maſter of the Rolls he r 
that the defendant ſhould reconvey all his right to the faid lands to 
the plaintiff, and that the conveyance which he had thus obtained 
by fraud, ſhould be cancelled and deſtroyed. 
And now upon a petition for a rehearing before the Lock ' "2 
miſſioners Raymond and Gilbert, it was infiſted for the defendant 
Mr. Vernon, that tho! he took this conveyance, knowing it to be 
fraudulently obtained by his attorney, and ſo was guilty of imputa- 
ave fraud; yet that cannot be any ound. to take away any right 
#9 Wis.” K k from 
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* P. 148. from him, which he had before that conveyance * was executed; 
Deriſe to the and a right he had, (viz.) to be tenant for life by the curteſy of 
wife for life, England, becauſe his wife was ſeiſed of the inheritance during the 
remainder to _. 4 "Fu. . | 3 

abe ig me Coverture: it is true, it is determined by her death; but it is not 
of ber body, neceſſary the eſtate ſhould continue after her death, to make the 
and to the | huſband tenant by the curteſy, if ſhe was ſeiſed of the inheritance 
3 in her life-time, which by poſſibility might have continued after 
3 her death. | | Lec 

had inne « fon, who died ig her life-time, and then ſhe died, but ſhe being heir at law to the teſtator, the 
reverſion in fee deſcended on her; decreed that her huſband ſhall not be tenant by the curteſy. 


And of fuch an inheritance ſhe was ſeiſed before and after the 
marriage ; for tho' ſhe had an expreſs eſtate for life given to her by 
this will, yet there was no immediate remainder which poſſibly 
could veſt during her life; but the inheritance was limited upon a 
contingent at her death; and therefore ſhe being heir at law to the 
teſtator, it muſt deſcend to her till the contingency happen, ſo that 

| the was ſeiſed of the inheritance ſubje& to this contingent ;- and tho' 
that inheritance vaniſhed at her death, yet her huſband ſhall be te- 
nant by the curteſy. | Ac e 
But if not, yet he hath ſome other rights to this eſtate ; as for in- 
ſtance; his ſon might take the reverſion in fee by purchaſe under 
this will ; and if fo, then the heirs @ parte paterna will have a title ; 
but if the ſon took by deſcent, it is otherwiſe ; and it is probable, 
the defendant may have ſome other demands which he may juſtly 
make to theſe lands; therefore tho' this conveyance was got by 
his attorney by fraud, and this may be a fault in him by imputation; 
yet there is no reaſon to oblige him to reconvey all his right to the 
laintiff, | e 1 
E Therefore the fee deſcending on her, even before ſhe married, 
or had Hye; and her eſtate for life being not merged by the deſcent 
of the fee, her huſband ſhall be fenant by the curteſy : and fo is the 
® 1 Lev. 11. caſe of * Plunket verſus Holmes, © Co. Rep. 66. 6. Archer's caſe, 
= Sand: 380. Loddingipn v. 5 1 n 
Wil. Rep. Carter v. Barnaruiſſon was exactly the fame caſe as Loddington 
50g. « 5 Kyme, which received the ſame determination in the houſe of 
% lords. 3 | he 3 TIE 80 1 ö * . l 94 . f 
All which caſes plainly prove that the reverſion or fee-ſimple 
does deſcend to the heir at Jaw, tho* there is an Hiatus or opening 
s for the interpoſition of the contingent remainders when they hap- 
4 Mod. 284. m_ In the caſe of Purefoy v. Rogers, the fee deſcended to the 
2 — 72. „ heir till a coptingency happened. By the deſcent of the fee to 
v.16 © the deviſee Ann the was ſeiſed of the fee ; and whenever a fene 
3 Salk. 299. zs ſeiſed of a fee-fimple at th ime during marriage, and has iſſue 
1 188 and dies, her huſband ſhall be tenant by the curteſy, even tho 
Pollexf, 481. ſhe be afterwards diſſeiſed, or the fame land be recovered againſt 
Hs her. Whether the fee · ſimple deſcended to the heir at law 12 
| "he" TY . 4 Ee 
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"6 = the very queſtion i in the caſe of Carter v. Barnardiſton. It will 
= be ſomething odd' jf the huſband ſhould not be tenant by the 
<c curteſy, fince the plaintiff claims theſe lands in virtue of the ſeiſin 
sin fee of Ann Boot by. 
Ss that this decree being, that the defendant ſhall reconvey ge- 
merally without reſerving to him that eſtate for life, which he had 
by the curte/y, for that reaſon it ought to be reverſed, 
There is another reaſon likewiſe why it ought to be reverſed, « p. 1 "oP 3 
and that is, it being a point of law, whether the defendant is tenant 3 
27 the curteſy, or not, that point ought not to be determined in a = 
Court of 4 9 without a trial at law, . = 
It was infiſted for the plaintiff, that a reconveyance Was abſolutely Econtra. 
meceflary, becauſe the plaintiff can never recover (having —_ 4.4 
the legal eſtate to the defendant) until he have a reconveyance, and fo, the plaia- 
it is not ſufficient to ſet aſide the deed as fraudulently obtained; for tif. 
if the plaintiff ſhould bring his action at law, and the unt 
ſhould give this deed i in evidence, it cannot be avoided by pleading 
the fraud, and giving that in evidence, ſo that a eeconveyance being 
neceſſary, the queſtion will he what ſort of conveyance. 
And certainly it maſt be a reconyeyance without ne any 
eſtate for life to the defendant as genaut by the curteſy; for though it 
is a point in law, whether he is ſo or not; yet the court who made 
this decree did not determine it wi referring it to the court of 
common pleas, for the opinion of theyudges of that court, and they 
| certified that he was not tenant by the curteſy; however, though i it is a 
point in law, it is a point incidently ariſing on a cauſe proper for vn 
the juriſdiction of a court of equity, and ſuch Poings have often been - 2 
determined in this court. _ 
| Now after a queſtion in law, referred to the opinion of the Judges, 
3s by them certified to this court, it is very unuſual to ſpeak to it 
Again upon the ſame head; for if that ſhould be allowed, it would 
be in vain to refer caſes in law to the judges for their opinion, and 
to certify to this court what the law is. a 
It is true, in the great caſe of the Duke of Nofolk, the L, Gan. 
geller Finch decreed againſt the opinion of the judges; and in the 
_ caſe of Gore verſus Gore, the I. Chanel; Maclesfield did order the ges ane £ 
point, certified by the judges, to be ſpoke to again before himſelf, 
upon ſome dilike of the judges certificate; and his reaſon was, to 
give an 0 rtunity, that the matter might be finally determined by 
appeal to the — of Lords ; but the parties agreed. 
Now as to the p in law, it is clear 2bat the wife bad bur an | 
Mate for life by deviſe, and that the reverſion in fee deſcended 
don her; and then «> queſtion is, if that is ſuch an Mate in poſſeſſion, 
that the huſband may FE ® tenant by the curteſy ; and it was argued, # P. 150. 
_ that it was not, for it muſt be executed in poſleion, otherwile the where | 
- huſband all not be tenant by the curteſy; as where an eſtate is given ban — 
to two ſiſters and the heirs of their bodies, the huſband of her who y by the curteſy. 
| a 


5, x a 


1 _— 
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2 Roll, Abr. dies firſt, ſhall not be tenant by the curteſy, becauſe the eſtate of 
** the ſurviving fiſter intervenes. r | 


* Co. Lit. 183. 4. Anciently the reverſions of eftates depending 
upon contingencies were adjudged in abeyance; as if a leaſe for 
« liſe be made, remainder to the right heirs of J. S. the fee-ſimple 
* was held to be in abeyance till J. S. died. Co. Lit. 342. b. But 
*« of later years it hath been reſolved, that there ſhall be ſome kind of 
_ .« deſcent in the mean time, till the contingencies happen; yet ſo as 
* not to deſtroy them. Plunket v. Holmes, Lev. Rep. 11, 12. The 
e reverſion cannot deſcend in poſſeſſion, and conſequently the huſ- 

* band cannot be tenant by the curteſy. od a | 
No here the teſtator having deviſed an expreſs eſtate to his ſiſter 
for life, and limited contingent remainders upon her death, the fee 
not being veſted in poſſeſſion in any body muſt remain in himſelf; 
as where a ſeoffment is made to T. S. for life, remainder to the right 
heirs of * S. in ſuch caſe if tenant for life dies before V. S. he who 
made the feoffment, ſhall have the fee ; and it was the conſtant rule, 
that where the reverſion came to the tenant for life, by the ſame 
conveyance, there the eſtate for life was not merged; but if it came 
by operation of law'as by deſcent, or by any different conveyance, 
Cro. Jac. 260, there it is merged, and ſo are the cafes of * Med and Inger ſole, and 
ven. . REGED, TS 
Cuis. Upon the death of the wife, the contingent eſtate-tail to her iſſue 
began, ſo that at that time the eſtate was to commence in poſſeſſion, 
and be conſummate, becauſe her eſtate for life, by which it was to 
be ſupported,' was gone, ſo that the inheritance being never veſted 
in her during her life, for that reaſon her huſband cannot be tenant 

by the curteſy. LATE E 


And to make this more clear, the intention of the teſtator is to be 
conſidered; now it doth not appear, that he had any manner of 
intention; that his ſiſter ſnould have any benefit of the inheritance, if 
he had, then certainly he having the whole dominion over his eſtate, 

and who could have molded it as he thought proper, would have 
ſhewed, that he intended ſhe ſhould have the inheritance ; but 
there is not the leaſt ſign or badge of any ſuch intention; and if it 
' ſhalt be otherwiſe intended by operation of law, that would be an 
injury done to the intention of the teſtator; :- 3 
Where ever the eſtate is to be determined by expreſs limitation or 
condition upon the death of the wife, there the huſband ſhall not 
be tenant by the curteſy; as where an eſtate for life is limited to a 
. woman, "remainder to her firſt, and every other ſon in tail male, 
P. 151. remainder to the heirs of her body, remainder to her right * heirs ; 
; here it is plain, that ſhe is ſeiſed of the inheritance ; yet if ſhe hath 
| 2 ſon, her huſband ſhall nor be tenant by the curteſy, becauſe the con- 
. _ + . © tangent eſtate, which is to ariſe upon her death intervenes between 
.-— hier eſtate for life and the inheritance.. : 5s 
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b with the caſe before · mentioned is the year- bool 1 Ed. 2 
3. 14, 15. which is tenant for life, remainder in fee, Gc. The Y 
tenant for life made a leaſe to bim in remainder for ſo many years, _— 
as he (the remainder-man) ſhould live ; then tenant for life died, 3 
and ſo did the remainder-man ; it was adjudged, that his wife could 45 Ed. 3. 16. I 
not be tenant by the curteſy, becauſe the poſſibility which the te- 
nant for life bad, that the eſtate e revert to him, had barred her 
of all right of dower. 

For theſe reaſons the decree was affirmed without any allowance 
on account of the tenancy by curteſy ; and as to any other legal in- 
tereſt the defendant had, he might aſſign it to truſtees, but not to be. 
given in evidence till the plaintiff recovers againſt the defendant ; and 
as to any equitable demand, that may be affected by this decree, 
that the defendant Nall reconvey without prejudice to ſuch right. 


Chae & al wk Andrews. 


** | HIS was a bill brought againſt the ba and executors of OM Wo > 43 
Andrews deceaſed, by the plaintiffs, who were his creditors fate were 1 
on ſimple contract, for an account, and to have their debts paid. decreed ſpeci- . = 


The caſe was thus: . The executors of this Jobn Andrews bad performs F- A 


paid away his perſonal. aſſets in ſatisfying debts by ſpecialty, which * I 
Were a lien at law on his real eſtate ; and by the conſtant courſe of =_ 


this court, where ſuch debts are diſcharged out of perſonal aſſets (as 5 A 
theſe were) in caſe of the lands, then the creditors by. ſimple contract = 
ſhall land in the places of the creditors by ſpecialty, to have their YZ 
debts ſatisfied out of the lands; and ſo it was decreed in this caſe, —_=- 
and that the lands ſhould be fold for that purpoſe ; and the heir, 
Who was an infant, to join in a conveyance within fix months after 
1 comes of age. 
But as to the ſale of the lands another queſtion did ariſe, and that 
4 was, that the widow of the ſaid John Andrews might keep to that 


jointure which was ſettled. on her before marriage, and relinquiſh _ 
her dower, or at leaſt be obliged * to chuſe one, and to relinquiſh P. 152. 1 
the other, and that ſhe might not have both; for tho” the Jointure =" 
which the had by her marriage ſettlement is not expreſſed to be in N 4 
bar of her dower, yet it is s.the rule of this n. that ſhe (hall not = 
have both. D 2 


"The court was of opinion, that if ſhe was a party to the ſettle- Curia. 
ment, and of age at the time of her marriage, and it is expreſſed 
that ber jointure ſhall be. in bar of her. dower, then ſhe ſhall be 
barred; but if it is not ſo expreſſed, it ſhall never be averred to be - 
in bat of ber dower; and fo is Vernon's caſe,7 || N 92 5 
And o Was the caſe of Lawrence and.Lawrence. in the houſe 01 .. . 1 
. 13 4 17) . where it b Ya fo held.” tho' 50 ſettlement was, * 
01. 1 in 


— 
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Dower is not in conſideration of a portion in marriage; but it did not appear the 
10 be barred, parties intended it ſhould be in bar of dower, which is a different 
expreſs in · conſideration from that of a gy. ets ; therefore nothing but 
tention, a plain and expreſs intention of the parties ſhall bar the right of 
4 P Foe Snt 
ower. | | 
It is true, this court hath gone ſo far as to confine a widow to her 
election which to take, where a term for years was ſettled on her 
in jointure in bar of her dower, — Intereſt can bar her 
| dower at law, or within the ſtatute ; but in regard ſhe expreſly con- 
Tented to accept ſuch an intereſt for her jointure, this court would 
- not admit her to have both. 25 
Then it was inſiſted for one Atkins, who was a creditor, by arti- 
cles made between him and the ſaid Jobn Andrews, for the purchaſe 
of part of his lands, that if the creditors upon fimple contract ſhall 
| now ſtand in the places of the creditors by ſpecialty, that it may be 
without prejudice to his demand, and that he might have a ſpecific 
performance of the articles. ' 
It is true, the ſaid John Andrews ſold the ſame lands to one Cropp, 
but after the articles were executed for ſale thereof to the ſaid Cropp, 
he gave the vendor 700 J. for leave to relinquiſh his bargain, and 
thereupon thoſe articles were made void; by which it appears that 
it was a very extravagant bargain, for otherwiſe fo great a ſum would 
Extravaga"t not have been given to relinquiſh it; and it was infiſted on behalf 
to de carries Of the defendants, that an extravagant bargain ought not to be car- 
into execution rjed into execution in a court of equity, | | 
WOT: of To which it was anſwered, that #yns the purchaſer, under 
+ 50 theſe articles, would likewiſe relinquiſh the ſame upon the * pay- 
P. 153 ment of the 700 J. to him; for ſince John Andrews had got fo much 
money by Cropp, it was but juſt that Atkyns ſhould have that mo- 
ney, or a ſpecific performance of his articles; and the court was of 
that opinion; but in regard the defendant was a minor, and by con- 
. ſequence could make no election, 220 | 
Therefore the court decreed a ſpecific execution of the articles 
made between Andrews and Athyns, for that the ſale thereof by vir- 
tue of thoſe articles, and in conſideration of ſo much money to be 
paid for the purchaſe, was a ſeparate and-./pecrfic lien on thoſe lands, 
and this by the conſtant courſe of this court, and for ſo much of the 
purchaſe- money to be paid as the lands ſhall fall ſhort to anſwer the 
laid Atkyns, he ſhall come in as a creditor by ſpecialty on the other 
lands. i 3 | PL n 7 gy K . | 
Therefore it was decreed, that all the lands not ſettled in jointure, 
or which might be in dower to the widow, ſhould be forthwith 
ſold,” and that the infant ſhould join in the conveyance within fix 
i months after he ſhould be of age, and the Maſter to take an account 
of all the debts,” and that the fame ſhall be paid in proportion; and 
if the lands now to be fold ſhall not be ſufficient to pay Mm 
| ls . 
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| debts, then the reverſion of the widows jointure or dower ſhall 
come in aid thereof, to — what ſhall remain unpaid. 


\ 


Soley 1 Saliſbury. 


ill was exhibited by the creditors of a mortgagor to have the Pending a 
eſtate ſold for the payment of their debts, pending which ſuit {it by che 


creditors a- 
gainſt the 


A 


the mortgagee obtained a decree to forecloſe the OR of the 
benefit of redemption. 


mortgagor 
to fell, the 
mortgagee got a decree to forecloſe. 


The court decreed, that the plaintiff ſhovld redeem upon payment Cori. 
of the principal and intereſt, and coſts, to the mortgagee, and referred 


to a Maſter to take an account thereof, and that the land ſhould be 
ſold to pay the creditors. | 


* Adams verſus Clerke. | a P. 154. 


H E caſe was, (vix.) The teſtator deviſed ſeveral ſpecific lega- Contrad 
cies to ſeveral perſons, and in particular he ere ſpecific le- dla i a 
gacies to each of his grandchildren, to be paid at their reſpective ages 5 
\ of twenty-one years, or days of marriage, which ſhould firſt happen; make all con. 
and by a ſubſequent clauſe in his will, he appoints, that all the le- a 
gacics thereby deviſed ſhall be paid within one year after his deceaſe. 
Now the grandchildren, tho* under age, and unmarried, exhibited 
their bill, and infiſted, that by virtue of this laſt clauſe in the will, 
2 legacies en to be paid within a year after the death of the 
tor. W 
2 he ſubſequent clauſe in this will, which ſeemingly contradicts Curia. 
yments of the legacies to the grandchildren in point of time, 
be conſtrued ſo as it may not be repugnant to any former clauſe 
in the ſame will, and therefore that laſt clauſe muſt. only relate to 


the ether ſpecific legacies given to the other legatees, and not to the A 


* deviſed to the grandchildren, 


* 
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Hill ver/us Filkins, and his Wife. 
Bill by a pro- HIS was a bill exhibited by a proteflant beir for the recovery 
pane, wt a 1 of lands deviſed in truſt for a pap? ; the caſe was as follow- 
devifed bys eth: .. Anne Stephenſon, who was grandmother both to the plain- 
p*piſt in truſt. tiff and to the defendant's wife, by her laſt will, anno 1716. deviſed 
6 11 * the lands now in queſtion to one Eyre and Buſb, both papiſts, in 
10 Mod. 481. truſt, to be ſold for the payment of her debts and legacies, and the 
$208 „ reſidue of the money arifing by ſuch ſale, ſhe deviſed to the wife of 
Chanc. 22. the defendant, when ſhe ſhould attain her age of twenty-one years, 
or be married with the conſent of the ſaid "truſtees, and appointed 
them to be her guardians, and ſoon after died. 
The faid guardians ſent the plaintiff,” who was then very young, 
to a popiſh ſchool in Suſſex, and the defendant's wife to another 
popiſh ſchool in Hammerſmith ; but Roger Hill, their father, who 
was their guardian by nature, petitioned the Lord Chancellor Coper, 
to have the guardianſhip_of his children, or ſome other proteſtant, 
who ſhould be thought proper ; and accordingly an order was made, 
* P. 155-that they * ſhould be educated in ſome Proteſtant ſchool; but before 
ttzat order could be executed, the defendant intermarried with one 
HVillix, at the chapel of the Emperor's'refident by a prieſt, and two 
days afterwards by a miniſter of the church of England. 45 
I The defendant confeſſes by her anſwer, that ſhe was a papiſt at 
the time of making the will, and at her grandmother's death, and 
for plea faith, that the plaintiff. was then a papiſt; and that ſhe was 
at that time under the age of eighteen years, and that before ſhe 
came to that age, ſhe intermarried. with the other defendant Fi/k:ns, 
who was then, and now is a proteſtant ; and that ſhe Herſelf be- | 
came a proteſtant, and conformed within ſix months next after ſhe | -A 
came to the age of eighteen years, according to the: ſtatute in that | 
Caſe made and provided: the words of which ſtatute are thus: 
11&12 . After 29 September 1700, Perſons : educated in, or profeſſing 
. 2 3. 2 the popuſb religion, wha! ſhall not within fix. months. after they attain 
5 * the age of eighteen years, take the oaths of allegiance and ſupremacy, 
and make and ſubſcribe the declaration of 30 Car. 2. in the courts of 
Chancery, King's Bench, or quarter-ſeſſions; ſhall be diſabled (but not 
their heirs or poſterity) to inherit, or in any wiſe to take any lands, 
tenements, or bereditaments within this kingdom, and during the ſaid 
| perſons lives, the next of kin, who ſhall be @ proteſtant, ſhall have 
_ "RG and enjoy the. ſaid lands until they take the ſaid oaths, without account- 
. ing for the profits received, but not to commit waſte on penalty of treble 
amay es, 15 3 yy 
The next clauſe is, that after the 10th of April 1700. no papiſt 
ſhall purchaſe medintely, or immediately, any lands, tenements, or bere- 
ditaments within this kingdom, or profits out of the ſame, but all ſuch 
eftates or profits out of lands ſhall be vid. © 


- 
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"Then = inſiſted, that the plaintiff had no right, he REST a * 
pift himſelf at the time of the making this wi and at the death of 
the teftatrix.,' ' 
This being the fact, the fingle „ was, whether this deviſe 
of the refidue to the grandaugliter, {hall be accounted as land, and a 


purchaſe thereof, within the ſtatute; for if it is; then it is void, and 


— — 


the eſtate will deſcend to the plaintiff as heir at law. 
And as to that point, it was ſaid for the plaintiff, that to deviſe 
lands for payment of debts, and the reſidue of the * money, ariſing by * 
the ſale thereof, to be paid to a papiſt, his refdue ſhall be taken as 
lands, and is a purchaſe thereof within this act; and therefore can- 
not be taken by a papiſt; and ſo it was reſolved in the houſe of 
Lords, in the caſe of Roper and Ratchffe ; for otherwiſe ſince no 
body elſe could have any intereſt therein, ſuch papiſt might pay the 
. debts and legacies, and enjoy the lands, and by this means the ſta- 
tute would be eluded, which was made to prevent their taking lands. 
The counſel for the defendant admitted, that a deviſe of the refidue 
Pay in this caſe) was a purchaſe, and within the ſecond clauſe of this 
ſtatute; but yet that the defendant was intitled to have an execution 
of this truſt, for that this ſtatute had two views; one was. to hinder. 
papiſts from inlarging their landed intereſt ;* the other was to invite 
tem to conform; and the age of eighteen was accounted a proper 
period for them to make their election, whether they would con- 
form or not. 
Therefore a deviſe to a papiſt under the age of been years is 
od: if he conform within fix months after he comes to that age; 
- otherwiſe the words in the ſtatute, which directs when that confor- 
mity ſhall be made, are in vain, and tho” he did not conform at the 
time a inted ; yet the inheritance veſted in him, and ſhall deſcend 
0 his heirs, and he ſhall maintain an action of waſte by virtue of 
the ſtatute againſt the next proteſtant heir, who is intitled to take 
7 the profits during the diſability. - 
And though the defendant's wife was bred a papiſt, and profeſſed | 
- the popiſh religion, both at the time of the deviſe, and at the death 
ef the teſtatrix, and likewiſe at the time of her marriage; yet ſhe 
became a convert before ſhe was of the age of eighteen years, and 
had done all which is required by the act, and ſo is capable to take 
and enjoy the eſtate. 


And the court was of this opinion: and therefore decreed the o. 


3 the truſt, nay, 


N. B. On a 2 before the Lord Chancelhr King, the bill 
Was e en oi 
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P. 157. * Robert Barker verſus Giles and Smith. Friday 
Joint. tenapts HIS was a bill brought by a furviving legates to have an ex- 


for life, and ecution of a truſt, in which the caſe was as followeth : 


. e Nobert Barter ſeiſed in fee of the lands in queſtion, by 


whe inher- L will deviſes all his real and perſonal eſtate to, Cc. in truſt to (el! 
28 * the ſame, and thereout to py his debts and legacies ; and the re- 
the life. * fidne (if the fame amounted to no more than 6994} to. be laid out 
time of the i© jn lands to the ofe of A. for life, remainder to Rybert Barker his 


3 nephew in fer: and the ſurplus above 400 J. to be alſo laid out 


280. pl. 73. ® in lands to the uſe of the teſtator's nephews Jerom Barker and 
Sel. Cal. in « - Robert Barker and the ſurvivots and ſurvivor of them, their heirs 


Chan. 17. 


See Bura's 4 and affignes for ever, equally to be divided between them ſhare 


Ecclef. Law and ſhare alike. : bh Ed Shabby ge af Foray ann 1 
8295 This will was made ann 1716. and about four years afterwards, 
* the teſtator died, and left a confiderable perſonal eſtate ſufficient to 
pay all His'debts and legacies : but Jerom Barker, one of the lega- 
recs, died in the life-time of the teſtator, And now the plaintiff, 
as ſurviving legatee, exhibited this bill againſt the executors and heir 
at law bf his uncle Nobert, to have an account of the real and 
perſonal eſtate of the ſaid teſtator, and to have conveyance of the 
The troſtees by thelr anſwer ſubmitted to account, and to ex- 
ä ecute = truſt out of the refidue of the eſtate, after debts and lega- 
des paid. O35 FO e 213 ——_ wa Mane +9 8 
© The oeftion was, how-this truſt ſhould. be executed, for that 
the heir at Jaw to the teſtator claimed a moiety of the eſtate by de- 
ſent ; and this depending upon the conſtruction of this will, what 
+ eſtate the legateęs took by this deviſe ; for if it was a tenancy in cum- 
Tenant in om, and one of them dying in the life-time of the teſtator, then his 
common mpiety will deſcend to the heir at law, as undiſpoſetl by the will: 
lite Fae of but if they were Joint-tenants, then the whole ſurvives to the plain- 


the teſtator, 


4 # — 


his moiety 1 


will deſcend to the heir at law. | | | y . 
The counſel Lutwytch, Cowper, Talbot, for the plaintiff inſiſted 
that this was a joint-tenancy, it being in a will where the intention 


of the teſtator-is to gavery; and where-antificial reaſoning is not to be 
| $ intention, Or A 


admitted againſt it; and that nothing but an expreſ 
neceſſary implication of ſuch intention ſhall create a tenancy in com- 
mon in a will, which would not create ſuch a tenancy in a deed. 
At hath formerly been doubted whether the words eguelly te be 
e jp would make a tenancy in common in a will. 3 2 
e e | | clife's 


* 


% + 


Tem. Paſch. x II 1 Grag, in n Cane. 


„ — r 
* r I r 
4 


9 2 ald r cao is the firſt cole to _"_—_— purpoſe. Dy. 25. 4. and was 
* reſolved by reaſon of the intention of the deviſor; they not be ing 
* proper words in law for that purpoſe, for they do not create a 
i tenancy in common in a'deed even at this day. + 
Eber v. Wynne in Halt's time was à deviſe of copybold lands to Salk. 391. 
* the devifor's two daughttrs, equally to be divided between them, their vfl. 26. 
.* beirs and afſions.. The court was divided in opinion; but Halt pl 13. 
C held the deviſe to be a joint-tenancy; for that all the words might iz Mod. 296. 


— 


* 


be fulfilled by a Vint- nana, _ Rog do not import a ſeveral 4 8 05 
* frechold, Com. Rep 
38. pl. 58. 
See 12 Mod. 301, 302. Wil. Rep. 19, 22. N Caf. Abr. 391. Lord : Lok 624. I 
To  Blifſet v. Cunmel & af. The reaſon for which judgment as 3 Lev. 373. 3 


4 given in the books per Talbot) does not ſupport it 60 per Lut- Ck. tos 

4 toyreb) is not law. © 

Nou it is plain theſe words would not make a tenancy in com- P. 158. 

mon in 4 + deed; therefore if ſuch a tenancy is made by this will, n. 
it muſt be by implication; but expreſs words in the firgs will ſhall 

never be rejected, to make room for an implication, as the word 

 Juroiver muſt in this cafe, if this is a tenancy in common by the | „ 
ſubſequent words equally to be divided between rbem; it being firſt 
| ile to them, and the fur vf. and their heirs, in expreſs terms. 

It may be ob ecked, that if both the legatees bad ſurvived the te- 

woe, they would have been tenants in common ; but by the word E 
ſurvivor, the teſtator intended = proviſion, that if either ſurvived, 
he ſhould have the whole, and at if both forvived, they ſhould | 
take by moieties. 
Now in this cafe, the legal eſtate being in traſtees, the heit at law ; 
can have no pretence, that a 8 ceſornds to him as undiſpoſed ; : 
+ therefore by theſe words in the will the legatees were jornt-tenants; = 
and ſo it hath been reſolved in parallel caſes ; as for inſtance ; where 
the teſtator deviſed lands to Jane and Elivabetb during life, equally —_ 
i be divided, remainder to the right heirs of Jane ;, this was ad- 1 
| judged joint · tenancy for life. 'Trin, 6 An. Twicker man v. fies. = 
« deviſe to ci, equally to be divided between them, to have and * Roll. Abe. 
0 bold to them and the ur uivor of em; this was adjudged: A eint. * 
/ Bo x deviſe to bis exerutors, and fo the forviver of them, was held | > 
eben. - 
_ » So'whete lands were deviſed to ru len ghters, e lly to be boiled, pie 211. = 
" wi tg the Jurvivor of them, and to the err of the body of fuch fur- . = 
vivo this was adjudged . A Fre and not a W in 3, _— 


No by the words of his will, the truſtees are directed w con⸗ _—_ 
| the lands to the legatees, and to the ſutvivor of them, and bis | _ 
© heirs; therefore the heir at law ſhall take nothing by deſcent,” this 1 
* — truſt, and the * eſtate veſted in the er WES: = 

E TM = 


Term. Paſch. 11 Georgii, in Canc. 


There j is a difference between an en deri, and an ex- 
* ecutory truſt; for where any thiog 1 is Wau the court will 
<< conſider the intention. 
Farther, by a deviſe to tuo and their beirs, they are Joint-tenant 
ſo a deviſe to tuo without ſaying more, they are joint-tenants by im 
© plication: but in this caſe, the teſtator hath forbidden ſuch an im- 
plication by his comment on the deviſe in theſe words (equally to be 
divided); and the word ſurvivor explains his intention to break the 
_ deſcent to the heir at law; and is a conveyance to carry the eſtate 
_ Intirely * to the ſurvivor ; for otherwiſe that word mult be rejected, 
which could never be the intention of the teſtator; and this was 
Pals” the opinion of one of the Lords Commiſſioners. 
Econtra for I earg Solicitor General, counſel for the defendant, argued, that 
the heir at e there is no difference in this caſe between, an immediate deviſe, 
Jaw." and an executory truſt ; for it depends now only on the words of 
. 1 „ % oh limitation. 7 Chan. Caf. Draper's.caſe.. In 2 Rol. Abr. go. 
| te the limitation is expreſs to the heirs of the body of the ſurvivor ; 
(a)Cut Temp, * e ſo in (a) Tucker man v. Jefferies, (b) Bale v. Coleman, a deviſe of 
Hole Ch. J. „ lands, tho' executory, was conſtrued. in the ſame manner as an 
64 Mod 168 © jmmediate deviſe. In that caſe, after debts and legacies paid, 
| s the refidye of the perſonal eſtate was to be laid out in purchaſe of 
(0 Vin Abr. be lands to be ſettled to the uſe of A. for life, remainder to the heirs 
1 670... 1 * of his body. Couper Chancellor on the firſt hearing was of 
pl. 597. id. * opinion, that in a court of equity this ſhould be conſidered: as an 
_ q «© eftate for life, remainder. in- tail. | But Harcourt. on a rebearing 
a 11 * 16. thought there ought. to be no. difference i in point- of conſtruction 
'« between a court of equity and a court of law: to which C 
Cro. El. % afterwards agreed. 2 Vent. 365. Style 434. As the heir at law 
A Wil Rep. is favoured i in all courts, if any accident in point of fact ſhould ariſe 
473» 74 'between. the inception and conſummation; of a will (as it did in this 
caſe, between the making the will and the death of the teſtator) 
| to favour bis right, in ſuch; caſe he ſhall take, 1 
Now it is allowed, that if both the legatees had Canine the te- 
ſtstor, in ſuch caſe they would have taken by moieties; therefore if 
bone of them dieth in the life-time of the teſtator, bis moiety. ſhall 
. deſcend to the heir at law, as undiſ poſed by the will: and as in a 
deviſe to two, the word ſurvivor is Apfel, therefore the expreſſing 
that word is of no weight; becauſe, . if it had not been expreſſed 
tit would have been implied; but if both the legatees had died in 
+.» the-l, ife-time, of the Feftator, then his heir: would have been entitled 
do the whole, and ſo he is to a moiety ; and this was the opinion 
of the other Lord Commiſſioner. 
 * King Lord Chancellor : This deviſe is to 15 considered as a 
« deviſe of a real eſtate ; the rule of conſtructiog of wills in this 
« court is the ſame as in the courts of law, . According to the 
* teſtatot 8 intention appearing . by the words of, the will, as far as 
4 cobſiſtent with the 2 of law; and every word that can have 
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«© a conſtruction conſiſtent with law ought to be retained, Had this 

es been an expreſs deviſe, it had been a tenancy in common, the 

e meaning of the words muſt be invariable, and cannot be altered 

* by the accident of one of the parties dying; a deviſe to two and 

«« their heirs is a joint-tenancy. If a deviſe be to A. for life, re- 

« mainder to B. in fee, and A. dies living the teſtaror, B. ſhall 

© take immediately. The teſtator's intent when he made the will 

* was, that the heirs of both his nephews ſhould take: by the act 

* of God here is a determination of his intention as to one: if the 

s deviſces are joint-tenants for life, with ſeveral inheritances, all the 

« words of the will may be well conſiſtent, which cannot be by 

any other conſtruction; and if ſo, the plaintiff will be intitled to 

the whole for life, and after his death, his heir to one moiety, and 
the heir at law of the teſtator to the other moiety, by the lapſe. 


* Wherefore he made a * decree accordingly, * Which ts 2 
v4 | | cree was af- .—< 
firmed in Dom' Proc* with an addition, that the appellant may be at liberty to fee to the court of Chan- = 


— 


,cery for the profits of the real eſtate, in caſe the perſonal eſtate ſhall not be ſufficient to pay the debts and 


„ 
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Jobn Trevor, and other the younger 
Children of Sir Jobn Trevor, Ap- 
=, KKK 


* 


„ 

Eduard Trevor Eſq; fon and heir of 
Sir John Trevor, late Maſter of the 
Rolls, Reſpondent. 


This caſe was heard at the bar of the Houſe of Lords, 


f 


Feb. 6. 1719. And was as followeth : 


\ IR Jobn Trevor by articles dated 23 Ob. 1669, in conſide- 


10 Mod. 436. 57 
ration of a marriage then intended to be had between him 


Wil. Rep. 


622, pl. 182. 

Eq. cl Abr and Jane Puleſion, the widow of Roger Puigſton, and of the 

587 . I. N—* affection he did bear ta the faid Fore, Ge. did covenant 
with William Saliſbury Eſq, and Sir Richard Lloyd (truſtees therein 


572. pl. 1. : 
The mar. named) and their heirs, before the end of two years then next enſuing, 


riage articles to ſettle and aſſure to them and their heirs, as their counſel ſhould 
23 Odob. direct, all that the capital meſſuage called Brynkinalt, and other lands 
1069, &*- therein mentioned in the counties of Denbigh and Salep, being the 
performed. antient ſeat of the family, and all the eſtate he then had, either in 
England or Wales, about the yearly value of 2 50 J. to the ſeveral 

uſes in the ſaid articles mentioned, (via.) To the uſe of the ſaid 

Sir Jolim for life, without impeachment of waſte, then to the uſe of 

the ſaid Jane for life, and after her death to the uſe of the beirs males 

of. the body of the ſaid Sir John, on the body of the ſaid Jane to be be- 

gotten, and to the heirs males of” ſuch beirs males lawfully iſſuing ; and 

for default of ſuch iſſue, to the uſe of the right heirs of the ſaid 


Sir Jobn Trevor, for ever. 


p 162, And for a farther firengthening the faid articles, Sir Juin did 


thereby covenant, that if the uſes and limitations therein were not 
well raiſed, according to the intent and meaning of the ſaid articles, 
| | | that 


— 
- » * 


1 


©» That he and his heirs would fland and be ſeiſed of the premiſles, until Covenant to 


* 
— — — 
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uch time that a farther aſſurance thereof ſhould be made, to ſuch 9 
ue and uſes as are therein before declared. 
The marriage took effect, and Sir John had ifſue by the ſaid 
Jane, the reſpondent Edward, his eldeſt ſon and heir, born the 5th 
of November, 1670, and Jobn, Arthur, Tudar, Prudentia and Anne, 
now Lady Middleton, the appellants. 
But no ſettlement was made purſuant to the aforeſaid articles, 

and Sir Fohn and his Lady (having ſome prejudice againſt Edward, 
the eldeſt ſon) levied two fines of the lands compriſed in the faid 
articles, in the year 1692, unto Sir Jobn Wynn ind Edward Vaughan, ie, 8 
and about ſeven years afterwards, (viz.) 29 September, 1699, they 7 
did by deed declare the uſes of the ſaid fines to Sir Jobn for life, * 
then to the ſaid Fane for life; and after their death, then to Joby Septenb. 
us ſecond ſon, and the heirs mates of bis body, with the like remainders 1699. 
over to Arthur and Tudor Trevor ſucceſſively, remainder to his two 
daughters, Prudentia and Anne, and the heirs of their bodies, re- 
mainder to the right heirs of Sir Johm Trevor for ever. 

And as an inducement to levy the faid fines, and to declare the 
uſes thereof, as in the ſaid deed is mentioned, ſeveral acts of undu- 
tifulneſs were therein recited, (but none proved in the cauſe) and 
alſo the marriage of the ſaid Edward with one Mary Stains, againſt 
his father's conſent (who was to be born and bred a gentle- 
woman, and of a ſober and virtuous behaviour) which marriage was 
not until fix or ſeven years after the faid fines were levied ; and it 
Was alſo recited in the faid deed, that if the ſaid Edward ſhould 
have the lands compriſed in the ſaid articles, then Sir John and his 
Lady would be enabled to make provifion for the younger children. 
_ Sir John Trevor, when he executed the ſaid deed to lead the uſes 
of the ſaid. fipes, was ſeiſed in fee of ſeveral other lands (which he 
purchaſed fince his marriage} of the yearly value of 600 J. and up- 
wards ; and being ſo ſeiſed, he and the faid Fane, did by leaſe and 
' releaſe, and fines levied, ſettle the fame, together with other lands, 


. 


' which * were the inheritance of the faid Fare, to the uſe of him- * P. 163. 


ſelf, and the ſaid June for their lives, remainder to Joby their ſecond Settlement of 
ſon in tail. male, remainder in tail to his other children, as in the rf «ya 
former ſettlement. ro 21% NAP DA 5 37,9 
. Afterwards Sir John purchaſed other eſtates in fee, which upon 

his death, deſcended on Edward his. eldeſt ſon and heir; and alſo 
ſome ſmalk parcel of land compriſed in the ſaid articles, which were 
not ſettled. by the deed: in September 1699. | 4 
The Tady Trevor died in Auguſt 1704. and Sir Julm died inteſtate, 

20 May. 1717. and afterwards ſome diſputes ariſing amongſt his 
ſaid ſons. and daughters concerning his real and perſonal eſtate, ' and 
who ſhould adminiſter, a commiſſion of inſpection was awarded; 
and upon the execution. thereaf,: the ſaid articles were found in a 
mall trunk with ſome jewels of value, which Sir Jahn had 1 * N 

4 , : | ted 


8 


on"... 
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"ſited 3 in the hands of one Evas Lark, for ſafe ne and then 
Edward Trevor the reſpondent got a copy thereof. 

After the death of Sir John, his ſecond ſon John entered on the 
lands compriſed in the ſaid articles, under colour of the ſettlement 
in September 1699. and he and his brother Arthur Trevor (who was 
adminiſtratar to his ſaid father) got into their bands all the deeds and 
writings of all his eſtate. 

Thereupon the ſaid Edward exhibited a | bill in Chilicery ; in Oc- 
tober 1717. againſt all the now appellants and others; and amongſt 
other things, prayed that the ſaid articles might be brought into 
court, and to have a ſpeciFe performance thereof, and a conveyance 
made, as therein mentioned. 

The defendants put in their anſwer, in which Arthur the admi- 

niſtrator confeſſed, that the ſaid articles were in his poſſeſſion; and 
they all inſiſted, chat the ſame ought to be conſidered as a compleat 
ſettlement; and that Sir Jobn their father had thereby an eſtate- tail, 
which by their fines in 1692. and by the deed to lead the uſes there- 
of in September 1699. was docked, and the lands veſted in the ſe- 
cond ſon John Trevor in tail male, with remainders over; but if 
the- ſaid articles ſhould be looked on as executory, and as an agree- 
ment for a farther conveyance or ſettlement, in ſuch caſe Edward 
the reſpondent had other lands deſcended on him from his father of 
P. 164. a far * greater value than thoſe compriſed in the ſaid articles, beſides 
bis ſhare of the perſonal eſtate, which ought to be taken as a ſatiſ- 
faction for the lands agreed to be ſettled on him by the articles 
and for that 'reaſon he ought | not to have a ſpecific performance 
thereof 
The decree. . Upon hearing this cauſe in Fane 1719. the Lord Chancellor de- 
| creed, that Jobn Trevor, and all the defendants ſhould execute con- 
veyances of all the lands compriſed in the ſaid articles, and which 
were by the deed 29th September 1699. ſettled or conveyed to the 
_ defendant Jobn 7 (with ſuch remainders over as therein are 
mentioned) to the uſe of Edward Trevor the reſpondent, and the 
Heirs males of his body, with the like remainders to Jobn the ſecond 
ſon, and to Arthur and Tudor ſucceſſively in tail male, remainder to 
Prudentia and Anne, and the heirs of their bodies, remainder to the 

: right heirs of Sir John Trevor for ever. 

And as to the other lands in the ſaid articles, whith« came to the 
ſaid Edward by deſcent from his father, that the ſaid Edward ſhould 

» convey them to the uſe of himſelf, and the heirs males of his body, 

with the like remaindets over to the defendants, Jobn, Arthur, and 

Tudor Trevor ſucceſſively, remainder to the right heirs of Sir Jobn 

Trevor for euer; and for that purpoſe that the parties ſhould levy 

and ſuffer ſuch. fines and recoveries as the caſe ſhould require, but 

at the charges of Edward Trevor. I 

Which decree: the a by his counſel rank to be juſt 
for the __ following. 1 

Fi 
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Fut, for thit by the ſcope of the articles; they werk tivhet de- 


ſigued to be a fertJement, being ohly a bare agteement how, and to 
hat ofes and parpoſes the lands therein com priſed ſhotld be ſettſed; 
dor by the firſt part thereof Si Jobn did covenant within two years 
to ſettle and aflure the ſaid lands to the ttuſtees and their Heirs, as 
they and their counſel ſhould ditt & to the ſeveral uſes in tlie ſaid arti- 
cles mentioned, and alſo in the ſaid ſefflement, as ſhould be agreed on, 
Ge. (viz,) To Sir Jubn and his aſfigns for life, withotrt impeach- 


ment of waſte; and after his denth, them to the flid Jau for life; 


undd after her detaſt, to the heirs tales of the body of Sir Jolm, on 
the body of the ſaid Jane t be begotten; GWG. 


* Nor can the covenu ro fund faifed, in the lattet part of the « P. 165. 


articles, be taken as a final ſettlement from the very words and pre- 
cedent part thereof; for it is only proviſional, and to ſtand in force 
till a ſettlement ſhould be made in form, 'and ſuch a ſettlement 
which would anſwer the intention and agreement of the parties. 
Neither can it be preſumed, that Sir John ſhould have a greater 
eſtate than for life ; nor that it ſhould be in his power'to defeat his 
heir male of that proviſion and eſtate which by the articles were in- 
tended to be made for him, becauſe the articles were founded upon 
the conſideration of his marriage, and of the affection he did bear 
to his intended wife, and to the heirs males. of their bodies to be 


begotten ; ſo that the conſideration extends as well to the iſſue male 


of that marriage, as to the wife; beſides, the eſtate is expreſly li- 
mited to Sir John for life, without impeachment of waſte, which 
would have been in vain, if he had been tenant in tail, becauſe in 
ſuch caſe he would have been diſpuniſhable of waſte, | 

Moreover, the lands are directed to be limited after his death, 


and after the death of his intended wife, to the uſe of the heirs 


males of their bodies to be begotten, and to the heirs males of the 
body of ſuch heirs males iſſuing; ſo that the firſt words are only 
a deſcription of the perſons who are to take, (via.) The firſt and 
other ſons, &c. and the ſubſequent words ſhew what eſtate they 
were to take, (viz.) To the heirs males of their bodies. | 
Now theſe articles could not be effectually performed without li- 
miting the eſtate over to truſtees to preſerve contingent remainders, 
and in wy manner, that it might come to the firſt and other ſons 
of that 'marriage, and could never be intended to give a power to 
Sir Jobn, to defeat his Lady of her eſtate for life, or the firſt and 
other ſons of that marriage, from taking it after the death of the 


ſurvivor; nor can it be preſumed, that the truſtees would have 


agreed to ſuch a ſettlement, | | 
As to the point infiſted on by the defendants, that the reſpondent 
Edward hath received a full recompence and ſatisfaction for that 
eſtate which he was to have by the articles, by his father's ſuffering 
his 1r:/þ eſtate to deſcend to him, this is altogether immaterial ; be- 
cauſe Edward the eldeſt ſon doth not come for ſatisfaction or recom- 
Vor. IX. 5 O o pence 
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/ P. 166, 
be ſettled purſuant thereunto ; and that againſt the deſendahts, who 
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7 of damages, which is quite ont of the caſe ; but he 
purchaſer to the ſpecific lands and “ tenements 
the marriage-articles, and deſires that the fame may 


ea * 


ay 


TE TY r 


pence by 
claim 
compriſed in 


s a right as a 


now claim under a voluntary conveyance made to defeat thoſe ar- 
ticles z which conveyance was not made in favour of younger chil- 
dren who had ng other proviſion, for they were otherwiſe plentifully 
provided for, the ſaid Jahn Trevor, the ſecond ſon, having an eſtate 
of fix hundred pounds per ann. by the ſettlement in OfFober 1699. 
and there being an ampl: iſion for the reſt, by the reſpeRive 
ſhares of the perſonal eſtate of their father. 

After a long debate, the decree was affirmed. 
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Edward Py EI Appellant, 


'AND 


Thomas Radcliffe and William Co Conſtable, 
Two of the Executors of John Roper 
Eq; deceaſed, Ref pondents. 


The Reſpondent's Caſs. 


HN Roper being ſeiſed in fee of ſeveral manors, lands and te- Devite of 
nements in the counties of Cormpa/, Glouceſter and Monmouth, — * 
did by leaſe and releaſe, dated the 17th and 18th days of Janu- Mica 
\ ary, anno 1708. grant and convey the ſame to the reſpondents, William within the 
Conſtable, Richard Snow, Daniel Hickman, and their heirs, in truſt engt 
to ſell the ſame, and out of the money to be raiſed by ſuch ſale, and 12 wil. z. 
out of the rents and profits till ſold, to pay a debt of 4000 /. to Halber . provert = 
and Elizabeth Walden, due to them by a mortgage of the premiſes, -- x 
with intereſt; and after the faid principal ſum and intereſt were paid, 2Wil. Rep. 5. 
then in truſt to them for the payment of ſeveral debts mentioned in S. 267. 
à ſchedule to the ſaid deed of releaſe annexed ; and the ſurplus of the 
aid money to be paid to ſuch perſon or perſons as the ſaid John Ro- 
Per, by writing under his hand atteſted, &c. or by will ſhould ap- 
point ; and in default of ſuch apporntment, then in truſt for the fad 
Jabn Roper and his heirs. 
- Afterwards the ſaid Jabn Roper made his will dated the th of 
March, 1708, reciting the faid leaſe and releaſe, and the power re- 
ſerved to him therein to diſpoſe the ſurplus of the ſaid money, and 
deviſed ſeveral money legacies to ſeveral of his relations mentioned 
in the ſaid will, and the refidue of all bis real and perſonal eſtate he 
deviſed to the reſpondents, * Thomas Radcliffe and William Conflable, * P. 168, 
Robert Hewitt and Daniel Hickman, their heirs and aſſigns for ever, 
and made them joint executors. 

In the year next following, (viz.) The iſt of April, 1909, the 
+ aid Jabn Roper added a ade to his will, and devs deviſed ſe- 
ol . to — therein „ and all the remainder, 


whether 


5 


* 


- i 
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11 & 12 Will, were rendered incapable by the ſtatute 11 & 12 Will. 
3. cap- 4 „ing any lands ar profits out lande; and that the 


* P. 169. 


whether in lands or in perfonal eſtate, he devifed to his ſaid execu- 
tors, Radchffe and Conſtable, the now reſpondents. 

And in the ſame month, (viz.) The zoth we 4 1709, the 
aid Jobn Roper addęd chli] ta his will, 30 thereby deviſed 
to the ſaid Thomas Radeliffe all his houſhold goods, and power to 
renew the leaſe of his dwelling-houſe if he thought fit; and he de- 
viſect all his books to the faid Viſian Conflable, and foon after he 


died. 
"Then Thomas William v enbibiröd their bill 


in Chancery an , and againſt Snow and Hickman, 
and others, to have the truſt-cſtate ſold, and to have an account of 
the profits, and (after the debts and legacies were paid) to have the 


ſurplus-money ariſing by ſuch ſale, equal ided between 
81 to whom it Was Aesiſed by the n N 


To which bil} er he nt 
put in his anſwer, Saag at he Was beit 2 le th the laid 0 
ſtator Jon Noppen 1 to all ſoch read perſobal eHate, 
not ſufficiently deviſed or conveyed by him; and that the reſpondents 
Radcliffe and Conflable are, and at the time of the teſtator's death 
were papiſts, and perſons profeffing the popiſh religion, _ as ſuch 

of purcha- 
wt. is heir at 
law, and a praroſtant, and therefore claimed the denefir of that act, 
being capable by law ſo to do, and demanded the judgment of the 
court, whether he ſhould be dectetd to join in the faid ſale. 
And the other defendants Hltt and Hickman, by their anſwer, 
inſiſted, that the rea} glare deviſed: by the wilt ought to be confidered 
as the remaining: part of the teſtator's lands, 'after ſo much thereof 
was fold as would be ſufficient to diſcharge all his debts and legacies ; 
and if the other teſpondents Radcife and Confable were incapable 
to take them, being diſabled by the ſtatute, becauſe they were pa- 
pits z then the iid defendants Heuiit and Hickman, being the two 
executors, claimed the fame, as being the * only deviſees 

bie to take by virtue of the will; and they inſiſted, that the 

kek cadiel. as it related to a deviſe of the teftator's lands did not 
control the deviſe of the reſidue of the teſtator's lands to Radcliffe 
and Canſtable, mentioned in the will, becauſe if they were incapable 
by the ſtatute to take the lands by the will as purchaſers, they are 
to he eſteemed as perſons not in being, w chat in ſuch caſe that 
- codigil was void in law. 
But admitting they were capable of taking the reaiainder by the 
firſt.codics,, yet that gave them no greater an eſtate than for life; 
and, if ſo, then the revet ſion in fee muſt come to the defendants 
Hewitt and Hickman ; and for that pu they brought their eroſs 
bill, inſßiſting upon this matter as they had done by their faid anſwer 

to the original bill; and the ſeveral; deſendants and the mortgagees 
andre creditars' having put in their * and the * 
b aving 
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Having exhibited their bill to be paid their legacies, all the ſaid cauſes 
came to a hearing the 27th of June 1712, before the Lord Keeper 
Harcourt, who took time to have the opinion of the judges before 
He would make any final decree; and a caſe was ſtated and argued 
before the Lord Chief Juſtice Parker, the Lord Chief Juſtice Trevor, 
and Judge Powell; and they likewiſe taking time to deliver their 
opinions, they, together with Sir John Trevor, Maſter of the Rolls, 
concurred in opinion, that the deviſe of the reſidue of his real and 
perſonal eſtate, deviſed to the ſaid Radchfe and Conflable, after debts 
and legacies paid, was a good deviſe notwithſtanding that ſtatute by 
which papiſts are diſabled from purchaſing lands, tenements or here- 
Aitaments, for the ſurplus-money is a perſonal intereſt in them, and 
therefore the deviſe thereof is not void, either by the words or inten- 
tion of that at, 

And an account was decreed of the teſtator's real and perſonal 
eſtate, and that the real eſtate ſhould be fold to the beſt purchaſer, 
to be approved by the Maſter, wherein the appellant, who was heir 
at law, ſhould join, he being firſt paid his coſts; and a receiver of 
the eſtate was appointed, giving ſecurity as uſual ; and the: money 
ariſing by ſale, together with the profits of the lands till ſold, ſhould, 
in the firſt place, be applied to ſatisfy the mortgage of 40007. with + 
intereſt and coſts, and then the ſchedule debts with intereſt ; and 
then all the other debts ſtanding out and not diſcharged by the per- 

| ſonal eſtate, and then the *“ legacies ſhould be paid, with intereſt * P. 170, 
and coſts, and the creditors were to come in to prove their debts. | 
And as to Hewitt and Hickmen, the court was of opinion, that the 
Arſt codicil, by which the teſtator deviſed all the remainder, whether 
in lands or perſonal eſtate, to the ſaid Radchfe and Conſtable, this 
was a revocation of the deviſe in his will of the reſidue of all his real 

and perſonal eſtate to Heuitt and Hickman, and fo their bill was 
diſmiſſed with coſts, - _ 8 | | 

-, From this decree an appeal was brought in the houſe of Lords, 
and the principal points inſiſted on to maintain it were, 

That this deviſe was no purchaſe within the ſtatute, becauſe the 
word purchaſe in that act muſt be intended where a man is active 

In it, and not where lands are given to him by a will. 

” That as Radcliffe and Conſtable could take no lands by this will, 
| becanfe thoſe were conveyed to truſtees, to be fold for the payment 

of debts and legacies, and the reſidue was deviſed to them, that 
refidue is no more than a pecuniary legacy, which they were capable 
to take notwithſtanding the "ſtatute. | 

That it is a ſtanding rule in equity, that lands deviſed for pay- 

ment of debts and legacies are to be deemed as money ; and that p 

money deviſed to buy lands is deemed as land; and ſo it is alſo of 
fands or money in the hands of truſtees ; therefore, as the reſpon- 

dents were under no manner of conviction as papiſts, they were juſtly 
entitled to this reſidue, Irs 

Vol. IX. „ But 
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For the ap- But it was anſwered, and ſo reſolved, that this ſtatute intended to 
pellant. abridge the power and intereſt of papiſts ; and if a deviſe ſhould be 
conſtrued to be no purchaſe within that act, then papiſts were in a 
capacity to take great part of the lands in England; therefore a deviſe 
to a papiſt muſt be a purchaſe, (i. e.) To ſuch a papiſt who was a 
ſtranger to the inheritance, but not where a particular eſtate or in- 
tereſt comes to the heir at law by a deviſe, for that is but a modi- 
fication of that eſtate which would otherwiſe deſcend to him, fo as 
he is under eighteen years of age, and conforms within ſix months 
after he ſhould arrive at that age. 
That tho” lands deviſed for payment of debts and legacies are to 
P. 171. be deemed as money ſo far as there are debts, and & ſpecific legacies 
y to be paid; yet ſtill the heir at law hath an intereſt in ſuch lands by 
a reſulting truſt, ſo far as they are of value after the debts and lega- 
cies are paid; and the heir at law may properly come into a court 
of equity, and reſtrain the vendor from ſelling more of the lands 
than what are neceſſary to raiſe money ſufficient to diſcharge the 
debts and legacies, and to inforce the deviſee to convey the refidue 
to him, which re/due ſhall not be deemed as money, neither ſhall 
it go to the executors of the teſtator. 
Nay, the heir at law in ſuch caſe may properly come into a court 
of equity, and offer to pay all the debts and legacies, and pray a 
conveyance of the whole eſtate to him : for the deviſee is only a 
truſtee for the teſtator to pay his debts and legacies. 
This is a privilege which hath been always allowed in equity to 
a refiduary legatee ; for if he comes into court, and tenders what will 
be ſufficient to diſcharge all the debts and legacies, or prays that ſo 
much of the lands, and no more, may be fold, than what will raiſe 
money to diſcharge them; this is always decreed in his favour. 
Lands given Therefore tho' lands given in truſt, or deviſed for payment of 
io ruſt, or debts and legacies, ſhall be deemed in equity as money in reſpect of 
55 the creditors and legatees; yet it is not ſo in reſpect to the heir at 
gacies, ſhall Jaw, or reſiduary legatee; for in thoſe caſes they ſhall be deemed in 
be deemed as equity as /ands; and if ſo, then the reſidue in the principal caſe be- 
money in re- , * e, | | | 
ſpect to credi- ing deviſed to paprſts, it ſhall be deemed as lands ; and conſequently 
tors, but not jt js a Purchaſe within the ſtatute before- mentioned; for which rea- 


in reſpet to ſons tlie decree was reverſed in the houſe of Lords, 11 July 1713. 


the heir at | phy 
law, or re- See the caſe next following. 
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Die Lung 16 die Februarii Anno regni 
Domini noſtri Georgii Regis Magng Bri- 
lanniæ &. Before Mr. Fuſtice Powis, 
Mr. Juſtice Tracy, Mr. Baron Mounta- 
gue, Juſtice Forteſcue, and Baron Page, 
Delegates appointed to determine 
Appeals from the decrees of the 
Commiſſioners of the Forfeited E- 
ates. 


The Appeal of the Lord Derwentwater. 


The CASE. 


HE late Lord Derwentwater, the appellant's father, A papiſt be- 


being a roman catholick, and tenant in tail male of the | mos 


lands in queſtion, with ſeveral remainders over, did, , common re- 
we upon his marriage with the daughter of Sir John Webb, covery, and 
foffer. a common recovery, &c. and declared the uſes thereof to y declared the 


| himſelf and his heirs ; and afterwards by leaſe and releaſe he ſettled ſelf and his 
the ſaid lands to the uſe of himſelf for life, then on truſtees. to pre- bein; this is 


ſerve contingent remainders, then to his firſt and other ſon and ſons 1126 lee 
of that marriage in tail male, with ſeveral remainders over. the ſtatute 11 


& 12 Will. 3. 
for it is no new acquiſition, but a modification of the family eſtate. Stra. 267. (a) The like determi- 
nation, as to the meaning of the word purchaſe in ftat. 9 Geo. c. 7. ſ. 5. concerning purchaſing an eſtate or 
| * in 3 the conſideration whereof is we 30 J. 3 Burn's Juſt. 362. 8vo, Edit. 1766. 


"Afterwards the faid Lord Derwentwater was attainted * treaſon 
and executed; the appellant his ſon, being then an infant, put in 
his claim before the commiſſioners, and by the opinion of four 
againſt three, the claim was diſmiſſed; from which decree of diſ- 
miſſion he now appeals, 

EY 3 The 


Before the Delegates, Term. S. Hill. 5 Georgii. * 


— 


* P. 173. 


tt & 12 


* The ſingle queſtion was, whether a papiſt, by ſuffering a com- 
mon recovery, ad having a marriage ſettlement, ſhall be a purchaſer 
within the flatute 11 & 12 Vill. 3. for if he is, then this recovery 


Will. 3. e. 4- and ſettlement are void. 


* 


For the ap- 
pellant. 


P. 174. 


And this depends upon the conſtruction of that ſtatute, by which 
it is enacted, That after the 29th of September 1700, per ſons educated 
in, or profeſſing the popiſh religion, who ſhall not, within fix months af-- 
ter they attain the age of eighteen years, take the oaths of allegiance 
and ſupremacy, and make and ſubſcribe the declaration, &c. ſhall be 
diſabled, but not their heirs or poſterity, to inherit or take any lands, 
&c. in this kingdom, &c. | 

And that after the 10th of April, 1700. no papiſt ſhall purchaſe 
mediately or immediately any lands, tenements, or bereditaments within 
this kingdom, or profits out of the ſame, but all ſuch eſtates or profits 
out of lands ſhall be void. 

The counſel for the appellant argued, that it was never yet queſ- 
tioned, whether a tenant in tail being a papiſt, could ſuffer a com- 
mon recovery; for if he could not, then he would be barred of diſ- 
poſing his eſtate, and from providing to pay his debts, and to make 
proviſion for younger children, 


* 


That the intent of this ſtatute was to hinder papiſts from making 
new acquiſitions, and to prevent the growth of their landed intereſt, 
but not to take from them the power of diſpoſing their eſtates ; it 
was to make new purchaſes yoid, but not the alterations or modifi- 
cations of their own eſtates. Rees 
The word recovery is not mentioned in this ſtatute, and there is 

no word under which it may be comprehended, unleſs it is the word 

urchaſe ; but it would be a ſtrained conſtruction to make the ap- 
pellant's father a purchaſer within this ſtatute by ſuffering this re- 
 coyery; and declaring the uſes thereof, becauſe a purchaſer always 
comes to the eſtate by the act of the party; but here the tenant in 
tail came to his eſtate by act of law ; and therefore a papiſt will be 
tenant by the curteſy, and tenant in dower, notwithſtanding this ſta- 
tute, becauſe in both theſe caſes, the eſtate is got by act of law, and 
not as a purchaſer by the act of the party. 

Beſides, a purchaſer mult buy the eſtate of ſome body, which in 

this caſe cannot be either of the reyexſioger, or thoſe in remainder, 
becauſe they are ſtrangers to the recovery, and neyer executed any 
conveyance. FFC 

Neither can this tenant in tail be a purchaſer in reſpect to the 
tenant of the pracipe, or to the recoveror, becauſe they are only 
made parties by the direction of the law, and thro' neceſſity, and 
have nothing in reality, but a ſeiſin in fee for an inftant, 

So that if this recovery ſhould be conſtrued as a purchaſe,” there 
will be a grantee or donee without a grantor or donor, and the te- 
nant in tail muſt be a purchaſer of bimſelf. e 
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When tenant in tail Tuffers a recovery, he makes uſe of that pri- 
vilege which he hath by law of having a power over thoſe in re- 
mainder or reverſion, which power he executes by ſuffering the 
recovery; for it cannot otherwiſe be done; but it is inconſiſtent to 
ſay, that by this means he. purchaſeth the remainder or reverſion 
when it is only a bar to them to claim the eſtate; therefore if it is 
aà bar, it cannot be called a purcbaſe. UE Pe 
Hefides, in ſuffering a recovery, no body is conſidered but the 
ttenant in tail; for if he declares the uſes thereof, and if the reco- 

veror ſhould declare other uſes, thoſe declared by the tenant in tail 
are good, and the other void; ſo if tenant in tail is diſſeiſed, and 
the diſſeiſor and diſſeiſee join in a fine, and they and the cogniſee 
declare ſeparate uſes, thoſe which were declared by the diſſeiſee, 
and thoſe alone, are good ; from which it may be inferred, that the 
tenant in tail is the only party intereſted in the recovery or fine; and 
that the recoveror or cogniſee are only made parties thro' neceſſity, 
to keep up the forms of recoveries, which are of ſo great value in 
the law, that the Chief” Juſtice Dyer tells us that he was not worthy 
to wear a gown, who ſhould ſpeak againſt them. | 
My Lord Coke, in his 1 Infiztute, calls a recovery a common Int. fs. 
"conveyance, and it is a privilege ſo inſeparably incident and an- . * 
nexed to an eſtate-tail, that the tenant in tail cannot by any means 
be deprived of it; therefore if a giſt in tail is made on condition, 
that Z + donee ſhall not ſuffer a recovery, this condition is repugnant 
and void, becauſe the law gives him a power ſo to do. er 

In the principal caſe, if the appellant's father had declared the * 
uſes to himſelf and his heirs, this would not have been a new uſe but 
the old one; ſo that if he had been ſeiſed parte materna, and after 
the recovery had declared the uſes to himſelf and his heits, in ſuch ' Oo» 
caſe the heirs + parte materna ſhould inherit, and thoſe a parte 18 590. 

paterna would not; and if he had declared no uſes, then by ope- 3 ©" 


r 


ration of * law, the uſe would reſult to the heirs a parte materna, * P. 17 5. 


and they would have immediately been ſeiſed in fe. * 
It hath been pretended, that every alteration of the eſtate ſhall 

be taken to be a: purchaſe within this ſtatute, but it is quite other- 

wiſe; for if a papiſt is ſeiſed of a defeaſible eſtate, and levies a fine 

thereof with proclamations, and five years paſs without 'any claim ; 

now by this means the eſtate is become indeſeaſible; this is cer- 

tainly an alteration of the eſtate, but no body will ſay it is a pur- 
cha 5. : | | | * 5 ” 8 

5 where the father being a papiſt, ſettles his lands upon his ſon, 

with a power of revocation, and after he executes that power, fo 

that the eſtate is reveſted in the father, this is likewiſe an alteration 
of the eſtate ; but it was never yet called a purchaſe. 
Before the ſtatute * Je. dons, &c, where lands were given to a * Weltm. 2. 
man, and to the heirs of his body, &c. upon condition, that if h 
"Yor. K. 5 e 7 oh 
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die without iſſue, the ſame ſhould revert to the donor; yet after 
| iſſue born he had power to alien, and to bar ſuch iſſue, and all poſ- 
ſibility of reverting to the donor, which he could not do before he 
had iſſue ; ſo that the getting a child made a great alteration in his 
eſtate; but no man can ſay that he became a purchaſer by getting 
a child. 12 | 
It was not infiſted on by the counſel on the other fide, that the 
Lord Derwentwater could not make any ſettlement ; for certainly if 
he had been tenant in fee-ſimple, this ſettlement had been good; 
but his gaining a fee-ſzmple by ſuffering à recovery as tenant in tail, 
and declaring, the uſes thereof, makes no alteration as to that matter, 
becauſe a common recovery is a conveyance which a tenant in tail 
is entitled to make by law, and thereby to do as much as any te- 
nant in fee can do; and the power of ſuffering ſuch a recovery is 
inſeparably incident to every tenant in tail, and ſo cloſely united to 
the eſtate, that as a tenant in fee cannot be reſtrained by any con- 
dition to alien, ſo neither can tenant in tail from ſuffering a com- 
mon recovery, Org | 
But the reaſon of the commiſſioners decree is, for that the Lord 
Derwentwater, by ſuffering this recovery, Cc. did acquire a new 
and greater eſtate than he had before; ſo that by this means he be- 
came a purchaſer of ſuch eſtate. | FFA 
It is true, his eſtate is new modelled, but not new made; and 
take it altogether, he hath a leſs eſtate after ſuffering the recovery 


* Pa176. than he had before; for if the recovery, and the declaration of the 


uſes and the ſettlement he looked upon * as one conveyance, (for fo 
it is in law), then inſtead of an eſtate-tail, he hath only an eſtate for 
life; and there is an expreſs authority, that the recovery and the 


* 2 Rep. 70. deed to lead the uſes and the ſettlement, are but one conveyance ; 


for ſo it was reſolved in the Lord * Cromwells caſe, where the bar- 
gain, the recovery and the fine, tho' made at ſeveral times, yet all 
being made by the mutual agreement of the parties, were but one 
aſſurance, and tended to perfect the bargain, N 
Where tenant in tail levies a fine, or ſuffers a recovery, and de- 
clares no uſes, in ſuch caſe the uſe is to him and his heirs, for it 
can never reſult to him in tail, becauſe that eſtate is extinguiſhed by 
the fine, and barred by the recovery; and therefore this Lord ha- 
- ving by an expreſs deed declared what is implied by law, this ex- 
- preſs declaration and deed muſt be brought under that maxim, (v/z.) 
expreſ/io eorum que tacite inſunt nibil operatur. $308 
It hath been ſaid, that if the Lord Derwentwater had been te- 
nant in fee, this ſettlement had been good ; now, if that be admit- 
ted, then tenant in tail in ſome ſenſe hath as large an eſtate ; for 
as tenant in fee may by feoffment, bargain and ſale enrolled, leaſe and 
«releaſe, &c. diſpoſe the fee; ſo may tenant in tail, by uſing the pro- 


per means he hath by the law, which is by ſuffering à recovery; 
IE | 5 | * ſo 
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E. 10 "that tho' he is not tenant in fee in au, he is ſo in potentia; and 

it plainly appears in the books, that he hath the whole power over 
the eſtate in his hands; for the remainder-man cannot charge it but 
at the will of the tenant in tail; for if he ſuffers a common reco- 
very, all ſuch charges are barred. as well as all the remainders, and 
ſhall never take place, tho' the tenant in tail ſhould die without iſſue; 
and that is the true reaſon why a remainder after an eſtate-tail is of 
of no conſideration in the eye of the law, for it ſhall not be deemed 
aſſets in the hands of the heir; and if an action ſhould be brought 
againſt him, in ſuch caſe, riens per deſcent is a good plea for him. 
For theſe reaſons it was prayed, that the decree of the commil- 
ſioners might be reverſed. | 

The counſel on the cther ſide, who argued againſt the appellant, Econtra a- , 
admitted ſeveral things which were alledged on his behalf, as that fact te ap- 
tenant in tail hath power of ſuffering a recovery, and by that means 
to bar the iſſue in tail, and likewiſe all remainders and reverſions; 
and that ſuch power is inſeparably annexed to his eſtate, and cannot 
be reſtrained & by any condition; and that where he ſuffers a reco- P, 177, 
very and declares no uſes, there the uſe reſults to him and his heirs ; 
but notwithſtanding all this matter, the Lord Derwentwater was a 
purchaſer both within the meaning and letter of this ſtatute. 
It cannot be denied but that the word purchaſe is mentioned in 

this act, (via.) No papiſt ſhall purchaſe any lands, &c. then it muſt 
be conſidered, whether this caſe doth come within the legal ſignifi» 
catioh of that word ; and as to that matter, my Lord * Coke tells us, Co. Lis 2. 
that every man who hath an eſtate, hath it either by right or by 
wrong; if by right, then it muſt either be by purchaſe or by deſcent, 
ſo that there are but two ways to have a rightful eſtate, of which 

purchaſe is one; therefore this Lord, after he had ſuffered the res 

covery and declared the uſes, &c. not coming in by deſcent, it muſt 


LY neceſſarily follow, that he came in by purcbaſe. 


In the ſame + book it is ſaid, that he is a purchaſer who comes + Co. Lit. 3. 
to lands either by conveyance or title; now this Lord came to the 
lands in queſtion by conveyance, therefore he is a purchaſer. 
The word purchaſe hath been taken in this ſenſe in other ads of | 
- parliament, and particularly in the I ſtatute of mortmain, by which t 15 Ric. 2. 
it is enacted, that lands purchaſed by people of religion ſhall be for- . 5 
feited, and that hereafter no purchaſe ſhall be made to the uſe of 
ſpiritual perſons ; yet if. a conveyance of lands is made to them by 
way of.gift, or by will, they were accounted premars of fuch 
lands. 7 
Words in acts of parliament are always to be erg in that 


ſenſe the law puts on them; now the deſign of this law was to put 


ſuch hardſhips on papiſts, that they might be obliged to part _ 
their landed intereſt, and Ter the ſame to prote/ſants, 


- 
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A mortgage made to a papiſt is void, ſo that the incapacity of 
taking lands in any caſe is meant by this ſtatate ; therefore this Lord 
could not alter his eſtate- tail, and turn it into fee- ſimple. | 

The words in this act are very expreſs, (viz.) That no papift /hal 
purchaſe ; it doth not ſay for a valuable conſideration, but generally 
without any manner of reſtriction; but in ſeveral ſtatutes a di- 
ſtinction is made between a purchaſer generally and a purchaſer for 
a valuable confideration ; and if the parliament had intended the lat- 
ter, it is probable it would have been expreſſed in this ſtatute. 


P. 178, * Now in conſtruction of acts of parliament, it hath been an 


old rule, that every miſchief not expreſly provided againſt is inten- 


+ Antea hic. ded to be remedied by the act; and in the caſe of + Roper and 
| Ratcliffe, where the decree in Chancery was reverſed in the houſe 


of Peers, it was held that a deviſe was a purchaſe within the mean- 
ing of this ſtatute ; and if a deviſe is a purchaſe, certainly a recovery 
and a declaration of the uſes to himſelf and his heirs muſt be a 
put᷑chaſe, eſpecially when by the ſtatute he is capable of taking any 
uſe ; and he cannot take any reſulting uſe by implication of law, 
for that would be contrary to the maxim, expreſſio facit ceſſare taci- 
tum, and he had plainly expreſſed the uſes by the deed. 
| Now if this Lord ſhould take by virtue of this recovery and de- 
claration of uſes either expreſſed or implyed, he would have quite 
another eſtate than what he had before ; and the females would in- 
berit, which they could not before, for after making this ſettlement, 
if this Lord had iſſue a ſan, who had iflue a daughter, ſhe would 
now inherit, which ſhe could not do before, becauſe he was tenant 
in tail male. 7 | Fel 

As to the objection which hath been made, that if this recovery 


ſhould be adjudged void by virtue of this ſtatute, it would incapaci- 


tate papiſts from ſelling their eſtates to proteſtants; the anſwer is, 
that there is no clauſe in the ſtatute which puts them under ſuch an 
incapacity, the parliament intending it for the benefit of proteftants ; 
and therefore it ought to be taken in the largeſt ſenſe, and to extend 
to every conveyance by which a papiſt ſhall take lands, as well as 
to a purchaſe for a valuable conſideration. ve] | 
0j. It bath likewiſe been objected, that the power of ſuffering 
a common recovery being a privilege inherent to an eſtate-tail, it 
could never be the intent of the parliament to reſtrain that privi- 
lege, eſpecially fince the word recovery is not mentioned jn the 
Dean 5 5 4 
Anſw. It is very true, the word itſelf is not mentioned; but as a 
recovery is a purchaſe, it may properly be faid to be within the 
words of the ſtatute, and conſequently within the intent thereof; 
and to prove that a recovery is a purchaſe, it was inſiſted, that as 
ſoon as it is ſuffered, there is an eſtate in fee in the recoveror, and 
all the uſes ariſe out of his eſtate, and a purchaſer, even for a valua- 


* 


} 


* 5 


4s to the caſe put on the other fide, (viz.) That where tenant in 
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" 


ble conſideration muſt claim the eſtate of the recoveror, and not of 
the tenant in tail who ſuffered the recovery. 

* Now the intent of this act was to hinder papiſts from taking * p. 179. 
greater and better eſtates than they had before, (viz.) From taking 
a fee-ſimple, where before they had only an eſtate-tail, and to re- 
ſtrain them from making ſettlements to perpetuate their eſtates in 
their families. £ | 
_ Where a papiſt is tenant in tail, remainder over to another, and 
he in remainder conveys his eſtate to the tenant in tail, this would 
be a purchaſe, and void within this act. 

Now in the principal caſe, the Lord Derwentwater got the re- 
mainder by ſuffering this recovery ; but the caſe is the ſame, whe- 
ther he got it by: conveyance or recovery; for both are void by this 
ſtatute, which if it ſhould be otherwiſe conſtrued, in would be in 
the power of a papiſt tenant in tail to bar the remainder in fee in a 
proteſtant; and tho” it may be ſaid, that it ſhall bar the iſſue in tail, 
and the remainders, ſo that they ſhall neyer take any advantage 
againſt it; yet the crown being a ſtranger to the recovery may ſet it 
aſide, becauſe in reſpect of the crown, the eſtate-tail is in %); ſo is 4 
the caſe of * Crocker verſus Kelſea, where tenant in tail levied a fine, * Cro. Jac. 4 

and declared the uſes to himſelf and his heirs, it was reſolved, that — 84. 3 
the eſtate-tail was barred as to him who levied the fine, and as to 4A 
his iſſue; but that in rei veritate, it was not determined, for all 

ſtrangers might ſay, that it was in being. 1 

It is true, when tenant in tail ſuffers a recovery, every one who 3 
comes in by ſuch recovery, comes in + continuance of the eſtate- + Benſon ver. 2 
tail, and muſt be liable to all the charges made by the tenant in tail, —_ 
and the charges of thoſe in remainder are barred ; but this doth not 236. * 
prove, that an eſtate-tail is as large as an eſtate in fee, which is the 1 Mod. 1os. 
point now in queſtion; therefore if this Lord hath gained a new and * — 
greater eſtate than he had before, it is plain ſuch eſtate is void with- 
in the intent and words of this ſtatute. : 

The queſtion is not, whether a recovery ſuffered by tenant in tail 

. ſhall bar the remainders and contingencies expectant upon ſuch 
eſtate ; but whether he who ſuffered the recovery ſhall (after the 
making this ſtatute) take -any advantage of it after it is ſuffered. 


tail a parte materna ſuffers a recovery, and declares no uſes, in ſuch 
caſe. the uſe ſhall be to the heirs a parte materna; this is not law; 
it is true, it is ſo where a man is tenant in fee-fimple, but not where 
he is tenant in tail. | 
* Upon the whole matter it was inſiſted, that the Lord Derwent- * P. 180; 
water was a purchaſer within the words and intent of the ſtatute ; 
therefore it was prayed, that the appeal might be diſmiſſed, 
Vo IL. IX. R r ' But 
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But the decree of the commiſſioners was reverſed by the delegates, 
by the opinion. of four againſt Juice Forteſeur. ee 
It is plain, that a papiſt under the age of eighteen years, at the time 
of making this ſtatute, may take either by deſcent or purchaſe, and 
that the word purchaſe in this ſtatute is only a modification of the eftate, 
and ſhall not be taken in the full extent of the word; for thoſe pur- 
chaſes are only intended by the Rlatute, by which papiſts enlarge and ex- 
tend their landed intere/?, and not whete by deeds of ſettlement the 
antient family eſtate is new modelled, without making any new ar- 


qui ſition; ſo that even at this day a purchaſe by limitation in a ſet- 


tlement, or by a deviſe to a papiſt under the age of eighteen years, 
is good, ſo as ſuch papiſt, within ſix months after he comes to that 
age, conform and take the oaths, c. otherwiſe he loſes the per- 
nancy of the profits during his life only. | 


* The 


he Arguments of the then Chief Ju- · v 165 
ſtice of B. R. in the Caſe of Roper - 
and Radcliffe, Sc. ante page 167. 


HE firſt and great queſtion in this caſe is, whether the Stra. 267. 
intereſt deviſed by Mr. Roper be ſuch an intereſt, or of ed * 
that ſort as is within the words (or intent) of this act. c. 4. * 


And herein it will be proper to conſider, 


1. The words of the act. 
2. The nature of the intereſt. 


1ſt, There are two expreſſions (or clauſes) in the a& that concern 
this point. 


. By the firſt, every eil. or perſon profeſſing the 16 rel on, 
is diſabled and made incapable fn „ gion 
ments, rents or bereditaments in tis 8 name, or in the name of 

btbers, to bis uſe, or in truft for biin 

2. By the ſecond, all eſtates, terms, and any other intereſts or profits 
whatfoever, out of lands, tenements, or bereditaments, made after 
the 1oth of April, 1700. to, or in truft for the benefit of a papiſt, 
&c. are made void. 

So that all lands, tenements, rents, and bereditaments, ate within 

the iſt; and, ä 

All eftates and forms, inheritable, or not; and, 

All other inrergſts or profits whatſoever, out of lands, (&c.) are 

expreſſwely within the ad. 


There are no qualifying words to make it material, whether the 
term or intereſ de long or ſhort, ot what other circumſtances it bs 
attended with, provided it be, out of land, &c. 

Ad the word whatſtever, ſeems to be added, on purpoſe to ſhut 
dut all pretence of diſtinction between one ale, term, intereſt, or 

Proje our of land, and another. 
| ow, as to the intereſt deviſed to Mr. Conflable and Mr. Radcliffe, 

it is a rruft and an intereſt, and as ſuch it is demanded by their bill. 

* And of what nature it is, will appear by tbe deed, the will, * P. 182. 

and che codicil, whereby it is creates and diſpoſed : | | 


. 


- 
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The Caſe of Roper and Radcliffe, &c. 


The Creation of it was thus, 


Ante 167. M R. Roper by leaſe and releaſe conveys ſeveral lands and ma- 
1 vors in the counties of Cornwal, Glouceſter, and Monmouth, 
particularly named ; and all other his lands, tenements, and here- 
ditaments in thoſe counties, to William Conſtable, Eſq; R. Heuit and 
Daniel Hickman, and their heirs, upon truſt, as ſoon as conveniently 
may be, to make ſale of the premiſſes in parcels, or in the whole, 
to the beſt purchaſor or purchaſors, and for the beſt price or prices 
that can be reaſonably had or gotten for the ſame; and by and out 
of the rents and profits arifing (thereout) till ſuch ſale; in the firſt 
place, to pay 4000/7. owing to Sir Robert Cotton and Jobn Proby, ſe- 
cured upon the lands in Corneal, with the intereſt thereof; and then 
to pay the debts in the ſchedule, being three debts, amounting to 
390 J. And then = ot acts ic Cn ag | 
Io pay and diſpoſe the reſidue to and for the benefit of ſuch per- 
ſon and perſons, and to and for ſuch ends and purpoſes, and in ſuch 
manner as the ſaid J. Roper, by any writing or writings under his 
hand and ſeal, teſtified by three, or more, credible witneſſes, or by 
his laſt will and teſtament in writing ſo teſtified, ſhall direct, limit 
and appoint ; and in default of ſach appointment, or until ſuch di- 
rection, limitation or appointment ſhall be made, to pay and diſ- 
ſe of ſuch reſidue or overplus, to and for the benefit of the ſaid 
J. Roper and his heirs. | 
And the truſtees are declared chargeable only for ſo much as they 
reſpectively ſhall actually receive. EEE 


The truſt being thus created, J. Roper makes his will, and re- 
Citing the ſaid deed in purſuance of the ſaid indenture, or by any 
other power veſted in him, he gives, deviſes and bequeaths out of 
the ſurplus of the money ariſing, or to ariſe by and out of the ſale 
or ſales of thoſe manors, lands and premiſſes, and by and out of 
the rents and profits of the premiſſes ariſing till ſuch fale, the ſeve- 
ral ſums following ; and fo diſpoſes of ſeveral ſums, in all about 
1600 J. and then goes on. And as to all the reſt and reſidue of 
* my eſtate both real and perſonal, of what nature or kind ſoe- 
e yer, I give, deviſe and bequeath the ſame to the ſaid Milliam 
P. 183.“ Conflable,, and unto the honourable -* T. Radcliffe, Eſq; Ro- 
e bert Hewit, Gent. and the faid Daniel Hickman equally, and 
* unto their heirs and affigns for ever. And makes them ex- 
© ecutors, | | | —__ 
And afterwards adds a codicil, and diſpoſes of 140 /. in legacies 
(tho out of the lands) and then goes on thus, All my remarnder, 
* whether in lands or in perſonal eſtate, I leave to my worthy and 


beloved executors T. Radcliffe and William Conſtable. 


. Lays i i... he 
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The Caſe of Roper and Radclifte, Oc. 


The particular times of executing theſe ſeveral inſtruments appear 
not; but their dates are near together, viz. | 

The leaſe and releaſe 17 & 18 January 1708. 

The will agg 5 March 1708. 

The codicil 2 April 1709. 

So that the truſt now contended for, is that truſt which Mr. Ro- 
fer reſerved to himſelf and his heirs, in the ſurplus of the money 
to be raiſed by the ſale of his lands, rents, and profits, and till ſale, 
after the payment of the ſeveral debts and legacies appointed, 
And it is deviſed by the will, to his four executors, and their 
heirs, under the title of the reſt and refidue of bis eſtate real and per- 
ſonal, And by the codicil, to two of thoſe executgrs, under theſe 
words, all my remainder, whether in lands or perſonal eflate. 

And there appears no other eſtate to anſwer the words real eſtate 
in the will, or other lands (or perſonal eſtate) to anſwer thoſe in the 
codicil, but this truſt, | 

The lands are not turned into money in his life-time, but remain 
yet unſold in the hands of the truſtees, ſubje& to, and charged with 

this traſt, | 
And the queſtion now is, 0-30 os 

Whether this truſt, this right to the ſurplus, to be received out 
of thoſe unſold lands, be within this act of parliament ? . e. Whe- 
therſit be an hereditament or an eſtate, or any intereſt or profit what- 
ſoever out of land? | 

(For if it be any of theſe, it ſeems clearly within the act.) 


This may be conſidered in two different views: 


1. As it agrees with thoſe other ſums appointed to be raiſed by 
this truſt, in this reſpect, that it is a right to ſomething to be raiſed 
out of lands. Th 

2. As it is diſtinguiſhable from thoſe other ſums, in reſpect of 
its being a ſurplus, after the other charges ate paid off. | 

_ * Firſt, had this not been a ſurplus, but a certain ſum appointed (1) 
to be paid ont of thoſe lands, it muſt be admitted to have been & P. 184. 
within the act; for that ſays, any intereſt ot profit out of lands for 
the benefit of perſons profeſſing the popiſh religion. * 

Now, that it is for the benefit of perſons profeſſing the popiſh 
religion, is agreed. rc. WE" | 

And, that it is an intereſt in (or out of) lands, ſeenis moſt clear: 
. N 
1. The truſtees hold the legal eſtate in the lands, not at all for 

their own advantage, but (in the words of the act and of the 13 
truſt) for the benefit of others. hs ene 
2. Suppoſe the executors and legatees, and thoſe who are entitled 
to the ſurplus, releaſe to the truſtees all their right in the land, 
it will extinguiſh this right. And in ſuch caſe the truſtees, 
Vo I. IX. Sl | who 
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The Caſe of Roper and Radcliffe, ec. 


who had before only a nominal eſtate, will then have the be- 

neficial eſtate too; i. e. The whole fee both legal and equi- 
r | | 

3. If they grant all their right, title and intereſt in thoſe lands, 
this (intereſt) will paſs. | | 

4. If they ſhould grant the land itſelf, it can be no queſtion but 

this will pals. | | 


Alſo we may conſider the nature of this intereſt further, as it is 
a right to a ſum to be raiſed out of land. 


1. The eſtate and concern of the truſtees therein, viz. 


They have an eſtate in fee, in truſt, to apply the profits, or per- 
4 JE mit them to be applied for the benefit of the perſons to whom the 
x ſeveral ſums to be raiſed are appointed to be paid. 


I. If there were not an expreſs appointment for them to ſell, but 
that the monies were to be raiſed out of the profits; they could 
= | not ſell without conſent of him that has the ſurplus, but muſt 
4 be contented to take the profits as they ariſe. K 
= | 2. Tho! there be an expreſs truſt and power to ſell, yet it only 
3 :. -authorizes them to ſel}. If, and when they can. And on the 
I beſt prices, Cc. And in the mean time all the profits are 
in their hands by anticipation ; and the truſt (or right) is to be 
managed in the ſame manner as if to be raiſed out of the rents 
: and profits only. e 
* P. 18. 3. Conſider the intereſt and power of the truſtees, viz. 
They amongſt them have the whole truſt of the lands, which is 
a power over the eſtate therein. And thoſe who are entitled to 
have particular ſums raiſed, have particular truſts carved out of the 
inheritance in nature of chattel intereſts. ' For, 155 
He that has 500/. appointed to be raiſed out of an eſtate of 100 7. 
per annum, has an intereſt (in the land) of like nature, and much of 
the fame continuance, as if he had a truſt (therein) for five years, 
If the truſtees make not the moſt of the lands, or ſuffer not him 
to do it, they break their truſt, A truſt to ſell being, as I obſerved 
before,. but in nature of a power to ſell. And; - 7 


1. Till ſale, his right to the profits is the ſame as if no ſuch power. 
2. By ſale, his intereſt in the land is gone, and he now has a 
truſt in the money, and is paid ſo much the ſooner, 


AI (2) Secondly, this truſt now in queſtion may be conſidered as it is 
wo diſtinguiſhable from the particular ſums to be paid out of thoſe pro- 
I fits, in reſpect of its being a right to a ſurplus after debts and le- 


gacies paid, 


3 
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And in that reſpect 1 think it yet more clearly within the act. | 
| 1. Upon 


The Caſe of Roper and Radcliffe, De. 


1. Upon the conſtruftion of the deed. For thereby it was fo veſted 
in J. Roper, as to be not only an intereſt and profit out of lands, but 


, ſuch a one as was an hereditament, and deſcendable to his heirs, it 


being expreſly reſerved 70 J. Roper and bis beirs. And it is agreed 
on all hands, that Ed. Roper, the heir, would be entitled to it, if 
* the will and codicil were out of the way, And, 

If it were merely perſonal, a limitation to him and his heirs 
would veft it wholly in him, and it would go to his executors. 

2. The conſtant opinion in Chancery. All the caſes there, both for 
and againſt heirs, who have ſued for ſuch ſurplus, are authorities, 
that the truſt of ſuch { a ſurplus is a real eſtate, and deſcendable to 
the heir of him who created it. 

But before I ſtate the caſes, I would mention that, which is the 
ground both of theſe caſes of truſts, and alſo of the caſes of uſes ex- 
ecuted by the ſtatute, , | 


* 1. And, firſt of uſes. 


A uſe, before the ſtatute of uſes; was a meer truſt cognizable on- 
ly in equity, and is ſince expounded in the common law courts by 
the roles of equity ; and as to that, I would uſe the words of Lord 
Ch. Juſt. Cook, 1 fl. 23. a. whoſoever is ſeiſed of lands, has not 
only the eſtate of the land in him, but a right to take the profits, 
which is in nature of a uſe. ' 


* p. 186. 


So that if the lands deſcended of the part of the mother, the uſe See Salk. 


ſhall go to the heir of the part of the mother, which could not be if *7% 
it were not the old uſe (or eſtate) but only a thing newly created. 
And the like law is of the cuſtom of Borough Eagle. Gavel- 
kind, GS. 


This is called a reſulting uſe. 


And the law is ; the ſame, if after particular uſes there were an 
expreſs limitation to the feoffor and his heirs. 1 IAI. 22. 6. 
Indeed ſome books do mention this laſt as a new uſe: but it has 

been divers times reſolved and ſettled to be the old uſe, as in Godbolt 
and Freeſton's caſe, and Abbot and Barton's caſe, in C. B. Trin. 
7 Ann. 


2. Secondly, as to truſts. 


13 in conſideration of equity has an eſtate in land as nad; I 
this is as a uſe in conſideration. of law, and follows the perſon of 
ceſtui que truſt, being a beneficial intereſt and profit. And ſo much 
of the truſt'as in a conveyance is undiſpoſed of, the executor (Q. 
bas in him as his antient truſt. 


This is called a reſulting truſt. 


And if the diſpoſition be by will, the like reſulting truſt wil! 
deſcend to the heir as 0 of the antient truſt not deviſed from him. 
So a conveyance or deviſe to truſtees to pay debts, paſſes the whole 


e in law, and part only of the truſt; that is, truſts for the pe 
ticu ar 


\ 
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ticular ſums in nature of chattel intereſts, after which the reſidue 
of the truſt reſults to him or his heir as undiſpoſed; and ſuch reſi- 
due is the fee of the antient truſt deſcendible ; as in Culpeper and 
Auſtin's caſe, Mich. 28 Car. 2. 2 Chan, Caſes 223. And 
Trin, 34 Car. 2. It was laid down as a rule, that when lands are 
P. 187 appointed to be fold, or are conveyed in truſt to pay * debts, the heir 
" "js entitled to have the lands after the debts paid, by an implied and 
" reſulting truſt. And Paſch. 32 Car. 2. 2 Ventr. 349. If lands be 
deviſed for the payment of debts and legacies, and the refidue of the 
perſonal eftate be given to the executor (after debts and legacies paid), 
the perſonal eſtate ſhall notwithſtanding, ſo far as it will go, be ap- 
plied to the payment of the debts and legacies, and the land no fur- 
ther charged than is neceſſary to make up the teſidue. 
And Mich. 33 Car. 2, 2 Ventr. 399, or 355. If a man makes 
a leaſe, or deviſes an eſtate for years (he being ſeiſed of an eſtate 
of inheritance) for payment of debts, if the profits of the land ſur- 
mount the debts, all that remains ſhall go to the heir, tho' not fo 
expreſſed; and albeit it be in the caſe of an executor. 5 
© Alto the cafe of Cook and Gavas in Scaccario, 25 Jan. 33 Car. 2. 
was thus: J. Cook, 1 1671. after ſeveral particular legacies, 
deviſed all his goods and chattels to R. Cook ; Elq; Elz. Cobb and 
Wilkam Gwavas, to their own diſpoſition, and makes them ex- 
ecutors : and by indenture of the ſame date demiſed ſeveral manors 
'ard lands in Nosfoll to the faid Cook and Gwarvas for 500 years, 
upon truſt for himſelf for life, and after his death upon truſt out 
of the rents and profits to pay his debts, legacies, and funeral ex- 
pences; and four years after to attend the inheritance. — 
The plaintiff, as grandſon and heir to J. Cock, exhibited his bill 
to have an account of the perſonal eſtate, and of the rents and profits 
of the real eſtate, and that the perſonal eſtate might be applied to 
pay debts and legacies, in eaſe of the real. 1c oy 
The defendants, the executors, ' infiſted, that they were entitled 
to the perſonal eſtate, as a legacy, and the two truſtees claimed the 
profits of the lands for four years after the debts and legacies paid, 
as an implied gift, the term being appointed to attend the inheri- 
tance after four years. But as 
| - Decreed, that the perſonal eſtate be applied in exoneration of the 
real eſtate; and that the four years be in truſt for the complainant, 
and ſuch other perſons as (hall have the freehold and inheritance ; 


' 


and to attend the ſaid freehold and inheritance. | 
Ihe caſe of Sir Jobn Packington & Us. in Scacrario, 22 Junii 
1708. and 30 Maii 1709. Sir Herbert Perrat, by will dated 
* P. 188, 21 Jumi 1682, made his wife (who. afterwards married * Sir 
Cyrill Wyche) executrix, charging her to ſee his will performed, and 
| thereby gives her a rent-charge of 205 l. with this ſpecial truſt, 
that ſhe may be ſupplied with money for the payment of all his 
debts and legacies; to which end, I do hereby give to my ſaid ex- 


+ 
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ecutrix a leaſe ws thirteen years, to begin Wade ſix rer after 
my deceaſe, of all the ſaid rent- charge of 205 J. per ann. 

And this was decreed to be a truſt for the heir after debts ind 
legacies paid; and this decree was affirmed in parliament 15 Maii 
1712. 

Theſe WY were indeed upon terms for years, but the ground of 
them was this, that tho all the term was parted with, yet only 
part of the truſt thereof was diſpoſed ; and that not only the inhe- 
ritance, but likewiſe all the truſt undiſpoſed- (i. e. the whole truſt 
of the inheritance, and the reſidue of the truſt of the term) deſcended 
to, and was part of the old truſt in the heir. 

And the reaſon is the ſame where it is of an inheritance; if only 
part of the truſt be diſpoſed of for payment of debts or e Sc. 
The reſidue of the truſt remains ſtill undiſpoſed. 


There have been divers caſes of that kind, viz. 


North verſus Crompton, 1 Chan. Caſes 196. Catharine Cr 
ſciſed in fee of the lands in queſtion, by her will dated 21 Jan. 
1669. deviſed to H. North, Eſq; her executor, all her eſtate real. 
and perſonal, to diſpoſe of for payment of all her debts and le- 
| ; and im. al. gives 200 J. to the defendant, her uncle, and 
eir at law. And upon the hearing, two queſtions were made. 
1. Whether this was a deviſc in fee; and, 2. Whether Mr. 
North (the defendant claiming by an im plied truſt after 'debts, Cc. 
id) might not aver againſt that — ? And after long de- 
te it was decreed againſt the heir at law, vix. 
1. That a fee did paſs by the deviſe; and, 2. That there was-hot 
any implied truſt of the ſurplus for the heir, becauſe there was 200 /. 
given to. him, which was Ww.1 no purpoſe, if the ſurplus had been 
intended him. 
Which caſe plainly admits a | refultin truſt in the heir, unleſs the 
ment of the teftatrix appeared to diſpoſe it from him. And in 
this caſe we may obſerve, that the queſtion was ſingly, whether 
there were any truſt at all created, or intended, as to the ſurplus; . 
but not the leaſt doubt, that if all had not 2 paſſed, the refidue would 


Have gone to the heir. | 
** And all theſe caſes ſuppoſe t this we role, that if day « p. 189. 
part of the truſt were undiſpoſed, it was the old truſt, deſcendable 
£0 the heir. as eee 
that it is, or is not all diſpoſed. 

But in the preſent cafe there is 0 queſtion, but that the 
were bare truſtees of the ſurphy N 66 {tA ad- 
miued it is indeed exptclly declated, an our queſtion is gay con- 
the natute of it, i. e. whether deſcendable, of not? 
Now all the before cited caſes admit it is deſcendable, if there 
we one; for they no where tell the heir, that the truſt, if 'there be 


any, is not deſcendable. But the fingle anſwer ey 9 


I there is no truſt at all. 
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P. 190. And I take it to 75 the conſtant received ein this court, 


truſt; but till t 


The caſe of Cote verſus Moore, 22 Jan. 1691. went yet firihir. 


William, Earl of Meath, conveyed ſeveral manors arid lands in 
Staffordſhire to the Counteſs .of Drogheda, and one Humpbries, to 
the uſe of himſelf for life, with power to ſell, and pay debts, in a 
ſchedule, and what other debts he ſhould owe at his death ; and to 
pay the ſurplus to his daughters, who were his heirs; and after- 
wards deviſed his perſonal eſtate to his wife. 

He ſold part of the eſtate himſelf, and contracted for ſale of other 
part Footy and died ; and 17 Juli 1655. upon a bill of the pur- 
chaſors to have their purchaſe perfected, it was declared, that the 

ſonal eſtate ought to be applied in aid of the real eſtate for the 
benefit of the heirs. And afterwards on a bill by Sir P. Coote, who 
married the Lady Eliz. one of the daughters, and the ſaid Lady his 
wife ; and by whe Lady Catharine Brabazon, the other diughter, on 
the 27 Jan. it was decreed, that the particular eſtate ſhovld be ap- 
plied to exonerate the real eſtate in fayour of the heirs at law.; and 
yet there was no real eſtate. but this ſurplus, which was looked | upon 

be a real eſtate, And this decree was affirmed in the. houſe of 
eers.in 1692. . (Note, the diviſion of the houſe was equal). And 
I obſerve. from the printed caſe which I have mY, that that which 


the a ppellant relied upon was, 


1 The conſtant intention of the Earl, that the'Countel ſhould 
hate the perſonal eſtate.” 
oY That the truſt eſtate was expreſly charged with d debts. 


But nothing was ur = that it was not an inberitance. 


that this ſort of truſt is inheritable. 
1. No ſuppoſe the truſt had been, to raiſe the ſeveral farts out 
of the profits, and to pay the reſidue of the profits to him and his 
heits ; no doubt but this had been part of the antient truſt, and in- 


heritable, and would deſcend to his heir. And the truſt to ſell, 


28 I before obſerved, is but a power till executed; aud . truſ 
differs nothing from that in the mean time. 
2. Sac a man ſeiſed in fee gives power to his excentors to 


ſell his lands, &c. and to pay the money or ſurplus to his heirs; 


he there has power over the legal eſtate, as here he has over the 
hat power be executed, the old fee deſcends to the 
heir; and — 5 it is executed, then ariſeg a truſt in the money in 


lieu of that in the land, which is no ſold and turned into money. 


As in the caſe. of Abbot and Burton, in C. B. 1 
Ac conveys her lands to ſeveral particular uſes ; and after the par- 


ticular eſtates ended, to the uſe of her and her heirs, with -power 
to appoint the ſame to ſach, petſons, and for. ſuch-eſtates, às ſhe 
- ſhould: think fit, till ſuch appointment made; here the uſe-to her 


* her beim is, e, * not een by an 
3 As l Nan appoint- 
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appointment, ſhall deſcend to her heir; and if the land —_— 


the ah of the mother, ſhall deſcend to the heir of the Part of the 
mother. 

. I obſerve ſome part of the land in \ the deed belonged former- 
ly to Dame Dorothy Drummond, who was J. Roper's mother's 
KA : and then if they deſcended to him from her, and he had 
made no will or codicil, but the truſt, according to the limitation 
in the deed, had been to the heir; I would be glad to know what 
heir would have had it. Would it not have been the ſame heir who 
would have taken the lands if they had not been charged? no doubt 

ſuch a reſulting uſe, a uſe limited by him, to him and his heirs, 
would have gone to the heir on the part of the mother. And ſure- 
ly. the truſt of the ſame lands, being ſo much of the fame truſt un- 
diſpoſed, muſt. have gone the ſame way. 

4. I take it, that the truſt, if not deviſed away, would have wing 
aſſets by deſcent in the hands of the heir, upon the ſtatute of frauds 
and perjuries. 

. That when it is ſo deviſed, the heir is ſo far difiherited, and 
the deviſe put in his place. 

6. That a deviſe of all his perſonal eſtate would not paſs it, Ge. 


This is the nature of it, as it ſtood in J. Roper himſelf; and + P. 191. 


I take it, that upon the deviſe here it is no way altered. Here is 
no alteration a ppointed. 


I I think it would have made no difference, if he had given it it by 
ay. of appointment. But here it is given as part of J. Roper's 
eſtate, and conſequently not being any part of his perſonal cſtate, 

it muſt be real, By the will it is Pie by the name of the reſidue | 
of his real. eſtate, and in the codicil it is called his remainder i in the 

land. Jt | 
80 chat the deviſees (if the deviſe be good) hive: the cruſt (in 

| the lands). 1 


1. As it was in by ae and, 2. As it would have. been in 
his heir: and therefore, 


"2,8 hereditament. 2. A deſcendable truſt i in _ land. 


I ſhall now in the next place conſider the conſequence, if this 
Caſe. ſhould be oonſtrued to be out of the act of parliament. 


I think it has been rightly obſerved by the counſel ſor the plain- 
dnn at the bar, and by all who. have poken to it on the bench, 
that the deſign of the makers of this nk was, 1. To get the lands 
of this kingdom out of the hands of papiſts; and REES it lay 
. difficultics-upon them in keeping of their lands, in order to induce 
them to ſell them. And, adly, To, een them An nar 
> ** new ee 
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deſign was, that they looked upon the landed intereſt to be 
the Rrength - ys England, For 7 ſuch intereſts and eſtates in lands 
give great authority and influence over their particular tenants,” and 
other dependants. 

That it might influence elections to parliaments, if papiſts, Sc. 
have power to make their tenants freeholders, or to accommodate 
with their lands ſuch as had no freeholds of their own, by ſome 
other title. 
And I obſerve, that in many of the weſtern manors (fome of 
theſe perhaps are of that fort) — tenants are frequently freeholders, 
or have other rights of voting (in corporations, &c.) 

In ſhort therefore, the 4h makers ſeem to have r eſtates 
P. 192. and intereſts in lands to be weapons, which * Eee when they 

had them in their hands, made "uſe of againſt t publick and the 
"I obſerve likewiſe, that they have expreſly and particularly pro- 
vided terms made to papiſts; ſo that by the expreſs words 
of the act, a term for two years; nay, for ought I can fee, a term 
for one year, or for any certain time, is e * being made 


to papiſts. 
5 ſeems, they thought an intereſt of ſo ſhort a corginyance a 
not of fo great Cilchict or danger as an inheritance) was, yet of 
miſchief, and ſo much as to deſerve a remedy. 
And 1 obſerve, that the truſt of a term is as much within the act 
as a legal intereſt in the term ; and that the eſtate in the hands of 
the truſtees of a papiſt is of the ſame rasen as while it is in 
his own hands. 
| Let vs now conſider a truſt of this Gore übe de and ſee 
a what difference there will be between this and the moſt direct truſt 
in land, or any the moſt open and notorious term or eſtate ih land. 
And to me it ſeems plain, that there will be the ſame influence over 
tenants and others, as in the caſe of a direct ownerſhip. 
We are now upon the nature of a truſt in general, and not upon 
the particular circumſtances of. this caſe ;* ſo — a greater or leſſer 
eſtate, a greater or leffer charge, 'a a r or leſſer ſurplus, will 
make no difference in this point, w within the act, or not ? 
Suppoſe an _—_ & fer annum is conveyed to iruſtecs, 
on. truſt to ſel] and pa £35095 and a papiſt has a right to the 
ſurplus. The ane ſuch ſale falls n naturally into the. bands 
of himſelf. And the inſolvency of tenants, or ſmallneſs of the rents, 
: only his loſs. And the finking of the. debts, and increaſing the 


me te that the reaſon of ihe parliament in forming this 


ſturphus, is to his only benefit; therefore the puttin in, or out of 
- _ renavts, Aten, upon the terms and rents, 420 forbeariog, arreſt- 
ing; or 


55 tenants, Gr. will of ry pale 
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The infec. are. his friends, and therefore named. truſtees for 
him : and they willingly and moſt ſafely leave it to his management; 


nor can they ſafely interpoſe or act . (than he deſires). with- 


out hazard and trouble. But, 

_ Suppoſe the management were in the truſtees, yet they are the 
© 4 of a papiſt, and for his Rene which, is equally. within the 
a 


* (1.) Well, but lay they, the ale will put an end to this, ſo * P. 193. 


that it can be of no long continuance. 
'  Anſw, Any term, as I have ſaid, is within the act, as for a fi ogle 
year, perhaps for half a year, certainly for two years. And this in 
the nature of it muſt exceed that time. For it muſt wait ſome 
time, either to meet with the beſt 8 or to get the veſt 
Price. | Fry 


And this is to be fo: every parcel | or part. 


So that here is no certainty, nor even probability of the ending 
of this truſt in many years. | 


* ( 2.) It is ſaid he is 8 a tenant at will to che truſtees and — 
bavy ſell without him. 133 
Anſw. He is indeed but: tenant at will to them; but they have 
no will but his. 
Which way then can a fale be expected without * conſent? 
For, 
1 177 The truftees are his Gand and they (or he) __ either dit. 
parage the title, or object to the price, or pretend better bidders; 
or may ſay, it is unreaſonable, or that they will have a hatred 


price, &c, 4 nnn 


2. As to the executors and legatees, if they preſs the fade; it is but 


ving them ample ſecurity; they may be made eaſy with intereſt, 
* And if there be no other way, it is but to get a "eng, to a0. 
vance the money, and all will be eaſy. — 
3. But you will ſay, the Chancery will ſet all right, ii e. order a 
ſale of the land, and turn it into money. But, how ſhall. it come 
there when all the parties are made eaſy, viz. The executors and 
legatees are ſecured or ſatisfied z and' the heir of him that made the 
Conveyance will declare, 1. That he has no intereſt, . 2. That the 
conveyance in truſt is good; and 3. That the truſt is not within the 
act. And | in the end muſt only pay 8 if decreed ago him. 
and, 
Ait As to the next froteſtant of Kio, Ge. mould he come to pray 
a ſale of part, and to have the profits of the reſidue, &c. In that 
caſe no coutt may decree the whole to * ſold. So he will fare no 
iter. 
I. But we will ſuppoſe it depending i in Chance (which may be 
4 long time firſt, and longer before it come. before a maſter, and 
Vo 4. KX. DU u longer 
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but to buy or purchaſe this ſort of — of others 


* 


"= ſun before a decree) ; yet fair bidders may be weatied Sc. b 
bidders of their own, and (if theſs will be flurdy) _— at laft. 


* b. 194. and (where no body's intereſt is to * follow it) 5 fly off; or if 


they do not, yet the papiſts paying their own money, receive it again 
themſelves, and take a conveyance in the name their own truſ- 
tees: and if this be undiſcovered, all is well; or if it be diſcovered 
the conveyance, it is true, is void by the act; but then it reveſts 


again in the firſt owner or truſtees: aud the conſequonce 3 is, that 


They are to begin the ſame round again; nor can 1 ſee any end 
this way, where it is na body's buſineſs, intereſt or inelination to 
ſve; ſa that the management of the N N continue for ages. 
To which no end is likely to be put. 

2. But ſuppoſe the 3000 J. debts and lepacies paid: by perception 
of the profits before there can be a ſale ; or ſuppoſe he that has the 
furplus buys them off (as he may well do, if. they are not within 
the at). And if by either of the ſaid ways be becomes the ſingle 
owner of the ſaid truſt : what is the nature of his intereſt now? 

He has now the entire truſt of the land, the rents are merely his, 
&c. Has he yet no intereſt or profit out of 'the land? who ſhall have 
the management or power over the tenants? if not himſelf, And 
the eſtate of the truſtees is now not in the leaſt for their own ad- 
_—_— but for the benefit of papiſtts. 

- 3» This will open a way, not only for a papiſt to take by deviſe, 

or what 
is not within the act may as well be — he given. Which fort 
of expoſition will, I apprehlend, overturn the act, and will have no 
other effect, but that ſome very leatned and ingenious gentlemen, 
who attend here upon this: occaſion, muſt, 'or will for the future, 
e up their truſts in a new form. 


J own, wich me, it is a difficulty to ay: that ſuch a truſt as 
- ths; is neither tenement, hereditament, elde, term, not any 
-other mere or profit whatſoever out 97 land; and 1 know not 
whether, to ſhut his out of the act, I muſt not go further and ſay, 

that this eſtate in fee in the truſtees is not any land, tenement, he- 
reditament, or any intereſt or profit whatſoever. For, if it be any 


* 1 1 it is plainly in truſt for the benefit of perſons profeſfing 


N piſh religion, and therefore 0 the clauſe and — 
of ey 


Tov prove thi is not to be within the at, great variety of ; arguments 


P. 195. 1 uſed. And they ſay, that the ar uments & on the other 


fide prove too much, and tend to great har VIS, 
1. That this would diſable a papiſt to 
younger children, if ſuch a truſt to make or their portions. 
were void. 
2. That it would avoid a proviſion for papifſh executors, Fe. and 
they would therefore 2 * the act, and ſay, OS 
4 23 That 


ke N for his 


* 
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and that here all is to be ſold, and by conſequence there is no con- 
caging | intereſt in the land. © 


4. That the act only intends real eftates, but that this i is money 
and merely perſonal; and as an inſtance ay y, a mortgage in fee 5 


forecloſed, e money is in equity perſonal eſtate, and mall go to 


the executors. 
5. That eſtate, term, intereſt, and profit out of land, mean only 
| Gr” of profits and not money to be raiſed by le of the 


And they argued further and ai, 


/ 6. That a man may By his land, and give the money to a 
and ay * *% Fen * another to ſell it, and to give | the 
N. ae c. acit n, facit per 
7. That this ner the Intent of the ade to turn popiſh land: 


into money. 


Before I anſwer. theſe particular, 1 3 obſerve in zeneral. 


7. That the arguments uſed of the hardſhips to papiſts/ are of 
little force againſt an act of parliament, which i is profelledly intended 
to bring hardſhips upon them. 

85 That the diſlinctions which have been offered do not ariſe 
from any words in the act, but from ſome gueſſes at what may be 
thought too hard or unfit; which I think cannot controul the ex- 
preſs words; for that would indeed be repealing the act inſtead of 


Conſtruing it. 


That the words in this 0 ah amen on purpaſe to exclude 


3. 
all diſtinction, and ſeem very ſtrong for that purpoſe, viz. All fates, 


terms, or any other intereſt or profit e out of lod So that, 

let it be long or ſhort, permanent or- tranſitory 

ſtamentary, of what nature or kind W f or whatever intereſt or 

profit it be, if it come out of land, it ſeems e win ie 
words of this act. 

4. That if this be a deſcendable intere, as 1 have endeavoured: to 


them inſufficient, were it no deſcendable intereſt, | 
. That in no caſe is any diſtinction to be admitted in e 


kappa 


ing an act of n * N a way to e the at; as 


I mw this would. 
" hs that ſhould I not - ariefuBorily 3 All the difficulties 


, objetted, yet they would not be of Tone to ues the words and 


- patucal conſtruQtion. of the a&. 


„ 


3. That the act only intends the continuing of eftates in rapiſts | 


eſcendable or te- 


Fray all thoſe arguments fall; tho' 1 ſhall endeavour * to ſhew * P. 56. 
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„ 


was 15 contracted for, or relied, upon. 


* P. 197. 


gage. 


But to LT forgoing Wen 1 give theſe kde anſwers, VIS, 


I, The act does not diſable a papiſt from making any proviſion 
for his younger children, which they are enabled to take; but thoſe 
which they cannot take, he cannot make for them'; as a rent- 
charge, or a leaſe of lands, and as I conceive, a truſt of lands. | 

But what is the conſequence of this? that they muſt not be pro- 


vided for? no, but muſt be provided for in a proper method, i. e. 
Let him give them money; if he has it not, Why does he pretend 


to keep his land when he wants r for the occaſions of his 
family. 57730 p 

This is a proper method to attain one 990 of the act, i. e. To 
work papiſts out of their lands; and putting a neceſſity. upon them 
to ſell, is agreeable to the end and deſign of the act. if h he ſells 
the land or intereſt therein, himſelf, it is certainly done; but if he 


raiſe a truſt, it will i never be done, or paid off * the po- 


Py heir, Cc. 


'$6'that'this is ſo fit from being an o objeftion, Uk it is 10 ar- 
omen ma the act ſhould extend to lt. 


; . 0 
1 4910 band n , ent 2K 


4. As tb pop ich executors, Ge. e eee 
* Anſiw, They. cannot take leaſe or grant, and CS * mort- 
"his, i is within the expreſs words of the act; for it is an 
intereſt in bad and, on non: payment the eſtate. is abſolute in law'; 
and his intereſt is good. in equity to intitle him to receive and enjoy 
the profits till redemption or ſatisfaction; and on a fereeloſore. he 
bas the, abſolute. eſtate both in law and equity. 
2. That the hardſhip. is to, perſons the law intended a hardſhip the 
3. That it is not ſo hard as to avoid any porchals For.it-is what 
. 1t is ſaid the act only extends to coatioviog eſtates, Ge. 6 
PER 1, No, ſuch diſtioion. is in the act, which ſays all eſtates 
and intereſts whatſoever. 2. This may neceſſitate fales to provide 
for: children, Sc. 3. It is a continuing intereſt. It is true,, the 


ale, when. ir happens, may determine it, but that Alters not the 


nature of it in the mean time: And how. long ere that may be, 
God dax It PL continue unſold for r (and: erbape lo in- 
tended. Eu e 
4. Tt is checke, lat the aQ only intends 7eat ** and tha 
this is perfonal, &c. 

Anfw. 1. No ſuch diſtinction in the act, nor any words that 
countenance it; but econtra, all terms are expreſly within it, which 


are perſonal, and go to executors.” 2. In a mortgage in fee de- 


ſcended to the heir, and unforecloſed, the heir is a truſtee for two 


perſons, viz. 1ſt, For the executor as to. the money,. which is a 
particular truſt karved out cf che whole truſt of the fee, like a term 
for 


1 


att of 
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for years out of an inheritance ; and, 2, For the mortgagor as to 
the reſt of the truſt, who therefore has the inheritance of the truſt, 
But tho' in that caſe the truſt for the executor is not an inheritable 
truſt, yet it is really a (continuing) truſt in that land for the mort- 
gagor, tho” of another nature; as he that has a term for years has 
as really an intereft in the land, as he that has the reverſion, tho' 
of another kind; and tho' the one be deſcendable and the other te- 
ſtamentary, it amounts but to this; it will be money after the ale ; 


and what now affeQs the land, will by the ſale affect the money. 


So if a man by will gives power to his executors to ſell land and 
pay the money to his heir, till the ſale the heir has a fee therein; 
tho* when the executors have executed their power, it will be turn- 


ed into money. 


So in Abbot and Barton's caſe before cited, there was a power to 
appoint any eſtates, even the fee, to other perſons ; but yet till that 
was done, and the uſe limited to the party and her heirs, it was 
the old uſe deſcendable to the heirs on the part of the mother. 

But 2dly, All rents and profits of lands, when received, will be 
money or goods, and yet the right to them before-hand is within 
the act, and is an intereſt in the land. | 


5. 05. That the words, eſtates, terms, intereſts, &c. mean only 
perception of the profits, &c. 

Anſw. 1. Here is a right to have an account and benefit of rents 
and profits till ſale; and the ſale only goes in defeaſance & of that 
right. Now, how far off this ſale may be, I know not; and here 
is a direct power over the tenants in the mean time. 

2. What eſſential difference is there between rent and money on 
ſale, as to the preſent point? a rent is the price for which the pro- 
fits of the land are ſold for one year, and a fore- hand rent is pr 212 
a taking up the profits of land by anticipation; and on a ſale 


profits of all future years are ſold, and the party receives the price, 


which is receiving the profits by anticipation; and no diſtinction is 
between fore- hand rent and after rent; they are both the profits of 
the land: profits taken yearly come in all in a lump on a ſale; 
and the right to the one or the other is a right to the profits out of. 


| the land. 


And therefore, where a truſt has been to raiſe money out of the 
rents and profits of lands; and the rents are ſo ſmall, that to raiſe 
it by perception of them, would not anſwer the purpoſe of the truſt; , 
the courts of equity have with great juſtice decreed a ſale, becauſe 
that is ſtill a e out of the profits, tho' taken ſooner by antici- 


8 3 ho 
1 , That what a man geg de hilf be ray do by ano 
ther, Co 


Anſew. This rule is right, Ee no law hinders; but here the | 
parliament binders 3 a, 422 the rents of his eſtate. 
Vox. K. twenty 


94 


* P. 198, 
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twenty years together, and pay them aver to a papiſt ; but can he 
therefore make a leals. to another for twenty years, on truſt to re- 
ceiye the rents and pay them over to a papiſt? the difference is 
| plain; ; in the one caſe he creates a truſt for a papiſt, and gives him 
a right to demand the profits of the land; in the other caſe the 
papiſt receives only the money from Yn, but never -had 155 de- 
mand out of the land. 


7. OH. That this will anſwer the end of the af, 5, e. turn pa- 
piſts eſtates into money. N twin : 
Anſio. No. 1. This will defer and poreht toe it ry will 
deliver him from the neceſſity of doing it: otherwiſe he muſt have 
done it himſelf, and then it had been been over; but by this way 
the doing it is delayed, and perhaps it will never de done. | 
2. This brings the intereſt of unſold lands to the papiſt, and 
creates in bim a new intereſt to the _ and a own over the now 
tenants, - 
3. This goes to @ll them, not while they are in popiſh hands, 
P. 199. but when they are deſcended to a-proteſtant heir. * It is in effect 
a diſinheriting a proteſtant heir, that a papiſt may heave the benefit ; ; 
which ſurely was never the intent of the act. | 
4. This would be the ſame as if the truſt had "0d created by a 
proteſtant : : for if this be not an intereſt within the act, a papiſt may 
parchaſe it from a proteſtant, as well as have it given him by a pa- 
piſt. Nor will it be material from whom the eſtate comes. 
8. O6. But it may be further faid, that all my objections ariſe 
from the non · performance of the truſt, which is not to be ſuppoſed; 
ap 3 court of equity ought! rather to a een 10 as if it were 
r 
e, My. e ene 40. bs * * expreſs wards of che ad > 
and, 3. From the menial inconvenience, if they are departed 


How. 
Abd as to the foppaſing « ; performance, e s 


There muſt neceffarily be 170 a time when it was vo- 
NE Se or there is no room for à performance; and at that 
time a papiſt had a demand out of, and intereſt in the lad. 


2. I cannot ſuppaſe a truſt to be performed, Which no body has 
any 'neceflity, intereſt or inclination to gu 3 

3: The truſt is to pay out of the profits. Paying out of the yearly 
rents is no performance in effect. And a fale is, the a may 10 
perform it, But that is not done. 2 


9. Oh. "Well. but a cure may perhaps be propoſed for the 6 
conveniencies I bave N as, that if there appears any fraud, 
at court of equity will ſet that right, or they may give wachen can - 

ſtruction i in ſuch caſe. 

Ane. We ace not here upon a law made to prevent any . 

f * fable or injurious ; * ſo, yet the eradin of ahis would 
\ a a but 
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but 3 the committing of the ſame fraud another way, and 
therefore to be met with in the firſt inſtance. 


Nor are we upon a lay which prohibits ſomething under the 
penalty of a forfeiture to a third perſon; tho' in that cafe perha 


a fraud to deprive ſuch perſan of a title given him by ſuch an act, 

would be met with. 

But this act is a bare diſability and if a man be diſabled to 

. chaſe one ſort of eſtate gr intereſt, it is no fraud to purchaſe — 
ſort of intereſt which he is not diſabled to purchaſe; nor to take 


care, before he pays his money, * that the ſeller has an intereſt of * P. 200. 


ſuch a nature as he can purchaſe. 

Beſides, here he has no ſtranger to deal with, but ſimply the per- 
ſon he buys from, who being a party to all that is done, and not 
ſurpriſed or drawn i 10, but en and ny paid, can never com- 
plain of fraud. 

Nor do I apprehend, that the greater or leſſer propottion of the 


ſurplus can he material, if the aft extend not to an imeceft of that 
kind. 


thing ; ; for this act creates only a diſability, 


it prevents a veſting, but deveſts nothing veſted and if the truſt is 


admitted to be theiry, it is too late to _ with them, about the 
management- of what is their own. 


2d n T 'Am, it ſeems, in this caſe, fo unfortunate as to dif- 
| fer from ſome of my brethren ; they holding : : 


I. That this caſe being on a will, is not with the act: and, 
2. That if it were, yet this method will not determine it. 


This only opens a way to a further labour to conſider, 
Whether a gift ly will be within the act, or not ? now conſider; 


1. By the firſt expreſſion. in this clauſe, ever 


how „ or profe mg. the Popiſb religion, is Gras to Purchaſe. 
* * an es ſecond, all glare, made to any ſuch perſon are declared 


void. And here being in neither expteſſion any reference to any 


one manner of conveyance, there ſeems no room for a diſtinction, 
whether it be by fine, or by deed, or by will, &c. But here is 
a general incapacity of all manner of eonveyances; and all eſtates 


howſoever, or by whomſoever made, are declared yoid, if made 
wo ſuch perſons after ſuch a time. 


This ſeems to me to be the clear ſenſe of the words, 


5 -* Bat the objeRtion confſts of two pan: if eber of which -; 
. | | 


o 7B 


7 Ie 


Nor can the pod 1 of the. eſtate nn whip h any 
but makes no — 


erſon being 4 


m_— 


* 
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bre a ald that the firſt expreſſion Aves not import any diſability 


£ 


* P, 201. to purchaſe in a proper or legal ſenſe, but only a diſability & to pur- 


chaſe for a valuable conſideration ; which i is ſaid to be the vulgar 
and common ſenſe of the word, 

2. That thoſe words which make eſtates void, if made to ſuch 
perſons, mean not ſuch perſons as profeſs the popiſh religion (ge- 
nerally), but only ſuch purchaſing papiſts. 

And conſequently, that the plaintiffs not having paid any valua- 


ble: conſideration ;/ but this truſt being given to them freely 2 a will 
this caſe is not within the act of parliament. 


I hold both theſe propoſitions to be wrong; tho' if either be ſo the 
concluſion will fall. 


yr? 1. Firſt, a purchaſer is a law term, and imports any eſtate which 
is not caſt upon a man by act of law (as deſcent or eſcheat). But 
which he takes or accepts by conveyance for money or other con- 
ſideration, vel alia quavis | fortuna (ſays Sir H. Spelman) or freely of 
gift (fays my Lord Cook expreſly) Litt. fol. 12. 1 Inft. 18. 4. 6. 
And thus it has been conſtantly uſed by all lawyers for e hun- 
dreds of years without interruption. 

Not to multiply | particulars, let me inſtance i in the manner of 
expreſſion of that known- rule which is in every lawyer's mouth, as 
mentioned by that very accurate, judge, Lord Hobart, in Counden 
and Clark's caſe. Hob. 30. 

This is a poſitive rule, that a man cannot raiſe a.fee-fimple to his 
own right heirs, as a purchaſor, neither by SOOyeſanep of land, nor 
by uſe,” nor by deviſe. . 

Mr. Attorney would ſeem to imagine a Uifferetice between the 
words to purchaſe, and to take by purchaſe ; ; but it is clear they 
are all one, and the verb to purchaſe, is conſtantly uſed in the ſame 
ſenſt as to take by purchaſe ; and in 1 Ef. 2. 4. b. it is uſed ſo near 


a dozen times. And 
The. general licences to abbies after the ſtatute of Merton, are ge- 


| netally only leave to purchaſe (ſo are charters to corporations); but 


no one ever doubted,” but that thereby they might take what was 
siven them, as well as what they ſhould buy and pay for. 3 

And here all the « conjugates are uſed in the ſame ſenſe as the word 
Purchaſer, which is nomen . verbale, and being formed from that 
225 70 purchaſe, it is naturally and Properly to * uſed in that 

enle. 

T will mention but one inſtance where that mak is uſed. in ſta- 
tute in the ſame ſenſe (tho in another form of expreſſion) on the 
rule before cited out of Hobart, It is in Pybus and Mitford's caſe. 


* P. 202. 1 Vent. zva, where Wild, Juſt, ſays, I agree;-a man cannot either 


by conveyance at common law, limitation of wy or by deviſe, 
* his right beit a purchaſor. 2 | 


oh | | Surely 


— — __— 
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Surely laws are to be onderſlood according to the u © of 
the law, and a law term in an act of — is to be taken 
in its legal ſenſe. 


pe Stat. 15 R. 2. c. 5. takes notice, that mayors and commonalty 
of cities and boroughs, and other towns which have a perpetual 
commonalty, be as perpetual as people of religion ; and therefore, 
firſt expreſly extends the ſtatute de re/igrofis to them in theſe terms ; 
from henceforth they ſhall not purchaſe to them and their Corr, 

upon pain contained in the ſaid ſtat. de relig. 


And it was never doubted, but that it would extend to what 
ſhould be given to them, as well as to what they ſhould buy. 


I agree, that purchaſors for valuable conſideration have been di- 

ſtinguiſhed from others in ſeveral acts of parliament, by proviſions 
made particularly for them, that they ſhould not loſe their money; 

or by exceptions to prevent their ole involved in general proviſions 
againſt fraud ; but were never diſtinguiſhed to their loſs or preju- 
dice, nor ever ſingled out to loſe their eſtates, ' becauſe they had 
paid for them. Nor do thoſe acts of parliament, which are in their 
favour, ſpeak of them as of purchaſors generally, but only as of one 
ſpecies of purchaſors, 7. e. purchaſors 4 valuable conſideration in 
expreſs terms; as, 
Stat. 27 Elz. c. 4. againſt fraudulent and covenous conveyances, 
fekt. 1. recites the loſs the ſubject may have after purchaſes made, 

Sc. of lands, &c. for money and other good conſiderations. Secł. 2. 
males frandulent conveyances: void againſt perſons who ſhall pur- 
chaſe. for valuable conſiderations. Sec,. 8. makes ſtatutes not en- 
tred in due time void againſt perſons. who ſhall purchaſe for money 
. conſideration. | 
| ot 21 Jac. 1. c. 19. of banktupts, ſet. 14. provides, that 
purchaſor ſor gopd and valuable 9 ſhall be impeached 
ra 2 act, unleſs the commiſſion be ſued. out within .five years. 

And the ſtatute of i ſnands and perjuries, act. 1 5. is, that judgments, 
as, againſt, purchaſers Hoe file. Ter confiderations,' of lands 
o, be charged thereby, ſhall.in . of law. be judgments only 


from the ſignigg: and, fact. 48. no gecognizanee * ſfmall bind any + P. 203. 


land, c. in behalf of any; purchaſor dena fue, and for e 
en baßfrom the dime of ahe inro ment. 


271 agree, if a: gentlgchan ate the har wire. arguing on the ſtat. 
r. againſt a fraudulent conveyante, and: ſhould ſay, that his 
4 was a purchaſor, I ſhonld underſtand him to mean a purcha- 
for. for a ſvalnable canfideration,. dot becauſe the words 2x vi fermini 
inmports it; but hegadſe the occaſion of his uſing it ſhews that to de 
is meaning, or he talks "RANG to the purpoſe, 
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$ But the caſe is different when we have under conſideration the 
BS proper ſenſe of, the words of an act of parliament ; where no de- 
8 clared meaning in any other part of the act determines the intent, 
but we are to judge upon the enacting part, what they have done, 
and only thence are to learn their intent, and what they deſigned to 
do; for there of neceſſity the act muſt be underſtood always to 

ſpeak properly, and in the language of the law. 

But hould I admit, that an aCt of parliament providing againſt 
frauds and artifices to defraud purchaſors, is to be confined only to 
purchaſors upon valuable conſiderations, tho* not ſo expreſſed ; for 
that purchaſors by free gift can hardly be ſaid to be defrauded in the 
language of the law ; for if the gift be defeated, they are but where 
they were, and ſo the ſubject matter = ſupply the yon 
omitted in the words: v 


Yet here is no ground or reaſon for the diſtinction z it is all one 
as to the end and intent of this act, whether the lands were paid 
for, or 'not. 


If the en looked upon lands i in papiſts hands as the ſup- 
3 port of popery, and to ſtop the growth thereof, and the miſchief 
1 the owners might do the publick, thought it reaſonable to make 
3 ptoviſions againſt their further acquiſitions, 1s it at all material whe- 
ther thoſe acquiſitions were paid for, or not? 100 J. per annum ac- 
quired by a. papiſt by a voluntary gift or will, will be as prejudicial 
_ to the publick, and as much againſt this aQ, as where he has paid 
F 20004, for it, 
5 Nay, I take it, it will be more ſo; for then he his the land and 
2 . keeps his money too, &c. and if he has gotten a new ſword, &c. 
2 BE it will do. as much execution when given him, as if he paid for it. 
3 2 P. 204. * The miſchiefs intended to be remedied are the rule whereby 
acts of parliament are to be expounded, and the words are ſtretched, 
3 x if there be occaſion to reach them all. But it is very hard to reject 
1 | the proper, natural and legal ſenſe of the words in any caſe, much 
 ® more when it will fo plainly let in an equal miſchieſ. | 
The firſt ſtatute of mortmain ſpeaks only of religious "ON 
Now among all the reaſons or expobtions of thoſe laws, It it was never 
pretended, that paying no conſideration excuſed: them. | 
The tat. 15 R. 2. (/upra), ſpeaking of lay communities, Sorbide 
- only purchaſors generally z and yet it was plain the law-makers 
looked on them as equivalent. The conveyance in mortmain was 
che thing in view, whether a. Fries: were paid, or bot, and what was 
L the motiye was not material. 
_ | Io give a much ſtronger inſtance, the flat; of Mag, Char. 6. 32. 
1 (ulla, liber homo debet 45 catero amplius, &c.) expreſſes both give 
= and ſell; but not expreſly preventing mo LINA 10 FIR: W it 
was extended b W ON SH whe DES 


2 Alſo 


F 
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Alſo the ſat, 18 E. 1. Quia Gen RR enaQts, that from thence 
forth it ſhall be lawful for every freeman to ſell, Sc. Now here was 
fair room for a diſtin&ion, that this ſtatute ſets the freeholders free 
from Mag. Char, where they ſell, but not where they give; be- 
cauſe. the ſtat. only gives liberty to ſell, and Mag. Char. expreſly 
forbids giving as well as ſelling ; but the act being a proviſion for” 
the Lord, and the price being between the parties only, and the 
N of giving being the ſame as to him, it has been extended 
thereto, 

And Litt. ſect. 40. ſpeaking of this act, ſays, that is was thereby 

ordained, that no man ſhould alien, or (give) grant lands or tene- 
ments in fee-ſimple, to hold of himſelf: and that the word ſale ex- 
tends to gifts. . ' 

So here the care is for the poblick, and to prevent papiſts from 
getting new acquiſitions. What 1s paid, is only between the gran- 
tor and, grantee, but does not concern the publick at all. And 

therefore, Ge. no reaſon to form a diſtinction any 


But. we are not contending to enlarge the ſenſe of the word 


- (purchaſe) but only to underſtand it in its true, n proper, 
and N ſenſe. And, | | 


There is till leſs room for this diſtinction, becauſe the ſub- * P. 205. 
. matter of this clauſe is properly an incapacity or diſability. _ 
Acts of parliament are always expounded according to the rules 
c and reaſon of the common law; and when a proviſion 1 1s made 
* by act of parliament, the law endeavours to range 1 it with ſome | 
* ne of its own of like nature. | * 
| he ſtat. de donis enacts, that tenant in tail non Ae poteſt. alie- 
andi terram datam, ſo as to prevent its coming to his bs, and that 
a fine thereof fit in ipſo jure nullus., Now the end and effect of this 
Rat. is a diſability to alien to the prejudice of others; and therefore 
the law now ranks him with biſhops and other eccleſiaſtical per- 
ſons, and with huſbands, who by the common law were diſabled 
to alien to the prejudice of their ſucceflors and wives. 
And therefore tho the act be, that tenant in tail ſhall not have 
power to alien, and that his fine ſhall be void ; yet it was conſtrued, 
that his fine was not void, but made a diſcontinuance, and put the 
iſſue to his formedon ; and that his other alienations either put the 
iſſue to his action, or allowed his entry, juſt as the law ſtood before 
in relation to biſhops. 
No here by this clanſe an incapacity or diſability i is brought upon 5 
a papiſt. Then inquire. Has the law any ſpecies of incapacity 
with which to rank this? Yes, for capacity and incapacity to pur- 
chaſe is a ſettled notion therein, and therefore papiſts are to be con- 
ſtrued to be in the ſame condition with thoſe, who were under an 
3 to JOE at common law, And whatever . 
2 W nas might 
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* P. 206. 


might be between one purchaſor and another in reſpect of the con- 


ſon of the common law, a papiſt is in the ſame caſe. 


ſideration and other circumſtances; there never yet was any be- 
tween one incapacity to purchaſe and another: and a man under 
ſuch incapacity, was no more capable of lands given him than 
of lands bought; and if this act be conſtrued according to the rea- 


* 


And upon the whole, I think that the word purchaſe here does 
by nd means make a valuable conſideration neceſſary. 
: But if there could any doubt remain: yet, | 
2. Secondly, The later words leave no room for any diſtinction 
upon the point of the conſideration; they are plainly “ more ge- 
neral, and I apprehend more extenſive than the former; and there- 
fore if there were any doubt upon the word purchaſe, i. e. Whether 


| the larger or narrower ſenſe of the word ſhould be taken, ,it muſt 
now be in the larger ſenſe; becauſe the ſenſe of thoſe later words in 


c 


ei.” a 


1 


refets to a . 
ſtatces he js before deſeribed by; and net to make words mentioned 


the act, is at leaſt as large as the largeſt ſenſe of the word purchaſe; 

and there can be no other uſe of them, but to ſupply the defect or 

narrowneſs of the former words. | | 
Therefore, I ſhall not contend that it is an independant clauſe : 


'I content myſelf to have it admitted to be an explanatory. or ſup- 


+ 


lemental Hauſe, as the words therein, ſuch perſon or perſons, muſt 
5 explained to be perſon or perſons profeſſing the popiſh religion, 
7, e. Such perſon or perſons as are ſpoken of beſforſdGſ. 
This is the natural ſenſe; but to conſtrue /utb perſon or perſons 
to be ſtich purchafing papiſt, is harſh, and I think not to be ſup- 
poſed either from the grammar or the context; for the word uch 
Trecedent deſcription, and conſequently to the circum- 


in bis punſſhment to be a W Dre of his deſcription. | 
Suppoſe the firſt diſability had been a diſability to ſue or bring an 
action, and the clauſe had run thus, chat all and every, papiſt, or 
perſon pröfeſfing the popiſh religion, ſhall be diſabled and made in- 
capable to ſue or bting an action, and that eſtates made to ſuch 
perſon or petſons mould be void ; would theſe laſt words be ex- 
potinded only of fach perſons as thould ſue or bring actiens? No 
ſurgly, the Gifferent n can make no difference 
} &innvot better ituſtrate this than by the common method: uſed 
in paſting bills in parliament, i. e. To bring them in with blanks for 
times and pebalties. "And fo this claufe in the bill would. run, - when 
r oil ioi05 rhe © . Ons 
papiſt or perſon profeſ- 


Ah bat from And after=— 


A 
" 


„fing the popith Leligion, hall be Added, and is bereby made 


„ incapable, GSI Ahd that all ſtates; 


a 5 of a POE at all eſtates, terms, intereſts or pro- 
© Ats'Whitſoever"dut'6f lands, from aid after——10 be ade 
nl 4 ls « fuffered, 
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The Caſe of Roper and Radcliffe, c. 
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- « ſuffered, or done, to or for the uſe, &c. of any ſuch perſon or 
** perſons, or upon apy truſt or confidence, to or for the benefit or 
*< behalf of any ſuch perſon or. perſons, ſhall, c. 
As it ftands here, the words ſuch, perſon or perſons are plainly 
ſuch as are deſcribed in the beginning of the clauſe, and are uſed to 
fave the repetition of that which is io the foregoing “ deſcription, * P. 207. 
Is it poſſibſe now to think, that the filling up of the blanks can alter 
the deſcription of the perſons? and that one ſort of perſons will 
be meant if one puniſhment be inſerted, and another ſort if another; 
Mr, SEN, the | 
That if the firſt blank be. filled up with a diſability to ſue, that 
the laſt clauſe only affects eſtates granted to plaintiffs; or if Wich a 
diſability to bear an office, only, eſtates granted to officers ; or if * 
with a diſability to be an executor, only eſtates granted to Execu- 
tors? ff... 5x br gr 
No ! the deſcription was full and compleat at the firſt ; the ſame 
perſons are the ſubjeqts of both, parts of the clauſe ; and whether the 
blank be filled up with, one fort of puniſhment, and the ſecond with 
another; or whether. the ſecond be only. an, inforcement of the heft, 
it will be all one. EY ere fir 
Beſides l If you would refer it to puniſhment, it ſhould be ſuch 
papiſt as is diſabled to purchaſe, and not ſuch papiſt purchaſing, for 
there is no purchaſing papiſt ſpoken of. But, 
The former expoſition operates not only upon purchaſing papiſts, 
but upon all: all are immediately ip facto diſabled, and the act 
has its effect upon thoſe whe are thereby deterred and reſtrained 
from purchaſing, as fully and as properly as upoa thoſe who ſhall 
attempt to purchaſe, and loſe; and more agreeable to the intent of 
the act, which ſeems to aim at prevention rather than forfeiture, It 
ſeems then very ſtrange, that the later words ſhould not extend to 
all papiſts too. 8 
In the ſenſe wherein I- take them, the later words are very uſeful 
and proper; they enlarge the former words, if they are too ſhort, 
or, by uſing words not ſo capable of diſtinction, remove the am- 
biguity. | | 
And the preſent queſtion ſhews it was very fit to put them in for 
that purpoſe. But in any other ſenſe they are vain, and increaſe 
the doubt inſtead of removing it. ä | 
And to look more narrowly, the word reliꝙ in the later expreſſio — 
ſeems calculated for a gift, as an gate given or provided for chil- + 
dren, relations, or any in want, is properly ſaid to be for their re-= 
lief: but an eſtate in land which a man buys can never be ſaid to be 
for his relief; he has only altered the nature of his eſtate, and is not 
a jot the richer. 2. | 
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The Caſe of Roper and Radcliffe, &c. 


p. 208. Ohjet. That deviſes are not within this clauſe : for that, 


1, They are mentioned in the former clauſe, and dropped i in 

this; and, 1 

2. If they be, this clauſe claſhes with the former, and makes an 
abſolute diſability i in the ne caſe where that makes only © a 
qualified one. 


Anſfe. Deviſes are not dropped in this ſecond clauſe. It is true, 
| | they are not named therein, nor indeed could they be as that clauſe 
_— is penned ; but it is plain they are meant and implied in it. 

A Had the ſecond clauſe made all fines, feoffments, grants, releaſes, ® 
Fc. to papiſts void, and had omitted deviſes ; it might have'been 
juſtly faid, that deviſes were dropped, or . in it. 


But here the general words of this ſecond cuſs being relative 
= to the former, it is'plain deviſes are included in thoſe relative 
words, deviſes being expreſly mentioned in the antecedent clauſe, 

to which this ſubſequent does relate. 


$55 44% 


'* The Report of the Attorney and Soli- P. 209. 
citor General in the Caſe of Vernon 
verſus Benſon. Ante 47. 


"PON conſideration of the ſeveral matters laid before 
us, we humbly certify your Lordſhips, that altho* grants 
or ,, warrants under the King's ſign manual, ought re- 

gularly to be counterſigned by ſome officer of flate, ac- 
_ cording to:the. nature and import of ſuch grant or warrant; and that 
the omiſſion of ſuch counterſigning may be ſome evidence of ſur- 
priſe upon the crown, when there is nothing to account for it: yet 
we apprehend that ſuſpicion is removed in the preſent caſe ; the late 
Earl of Sunderland having by letter referred the conſideration of this 
very point to his Majeſty's then Attorney General, and the anſwer 
to that letter by Sir Edward Northey, in which he ſeems to intimate 
that there was no neceſſity, that a warrant granted in purſuance of 
the proviſo in the ſtatute 7 & 8 V. 3. abovementioned, ſhould be 
counterfigned : which intimation of his, together with a doubt by 
what officer it ought to be counterſigned, might probably occaſion 
that omiſſion. If the want of being counterſigned makes the in- 
ſtrument void; or if the crown had no authority to direct an aſſign- 
ment of the ſecurities, becauſe the 3300/7. and intereſt, was diſ- 
charged by a fall of wood, and not paid in money; we conceive 
the petitioners may take advantage of theſe pointy in the ordinary 
' courſe of juſtice. | ; 

A s to what was inſiſted on for the petitioners, with regard to the 
- circumſtances of their caſe; and that his Majeſty would not have 
directed an aſſignment of the ſaid ſecurities to the perſon now claim- 
ing. the benefit thereof, if thoſe facts had been laid before his Ma- 
jeſty; but if they were not, we don't think our ſelves at liberty to 
judge whether his Majeſty would, or would not, have granted ſuch 
warrant in caſe they had been repreſented to him; ſince we are of 
opinion he might, by law, have granted it, notwithſtanding any 

of theſe matters inſiſted upon for the petitioners 


* Morgan verſus Dillon. Ante 1 35. * P. 2 10. 


OT A. The decree in this caſe was reverſed in the houſe of 
| Lords upon an appeal, and the Lady Sbean confirmed in the 
guardianſhip, | | 
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CASES in G HAN C E R V. 


A. | See the particulars of the agreement. 
„ Page 87 
| Tit, Articles, Bargains, and 
Covenants. 
Account. Of Marriage Agreements, See Tit, 
| Marriage. 
FTE R an account ſtated, the 
parties were decreed to ac- Age. See Inkant. 
count again before a maſter. = Wye: 
Page 23. ſee 153| Alimony, See Baton any Feme. 


Adminiſtrato2. See Erecuto?, &c. | | * 
| | Arbitratozs and Awards, 


- 
— 


, 


Affidavits. A hard award not ſet aſide, though 

| made without the knowledge of one 4 

The practice thereof on granting ſe- of the parties. 63 * 
queſtrations for contempts. 124 | | | | 


a th Y 5 | Articles. See Tit. Agreements 
agreements. See Tit. Articles and] . _ ſupra. - 


Covenants, + "© GA” ak” ana at: alle. 
1 Articles for ſale. of an. eſtate decreed 4 
Where an agreement was only by pa- ſpecially to be performed. 151 
tol, but being confeſſed in the an 3 ES 
ſwer, was decreed to be executed. 866]. | | 
Note, The agreement was firſt in wri-| -“ Woe Dom n ate 
ting, but that loſt, 86] „ ee eee 5 it 
— - | e 
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An ** zanment ** an intereſt in a leaſe 
of Jands of 200 l. per annum value, 
in conſideration of 20 J. only paid, 
and upon miſinforming the plaintiff, 
was ſet aſide as obtained by fraud. 

Page 83 


Attachment. See Tit. Pzoceſs. 


Authozities, See Tit. Powers. 
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Bargains, See Agreements, &c. 


Fer 
1 


W, bargains not to be car- 
imo execution in a court of 


153 


+ 


N e 
| 4 Gi 


47% 
8 2 Ye; 


= 1347 


— 


2205 


Baton kf) | Panne. Ses e Sattlage | | 
and Curtely of England. 


His 2 ſjted fo * debts. 
6 * Try”; A0. * | — | 
The huſband's Ne in * 2 25 of 
another, ſubjected to the funeral | 


charges of __ Wife. 31 
Her eflate, x. bind 2 bis atts. 


25 Won of geg 
The huſband dee of vi along REM 
an right of bis WI te, 1 90 55 under- 
leaſe for, ten; Year, borrow- 
ing money of th e lee 1 5 
to grant him le leaſe after the 
ende of e 19, hre 
8 „diring th the time h Ng: 
* 2:but; deen ele Tens Ki 
ii made; yet decreed this . 
_ =:diſpoſal of the wife's intereſt. 
The huſband being poſſeſſed of : a 212 
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95 
| Papiſts diſabled by the ſtatute to bring 


1 


in bis wife's right, was divorced 
SL - | 


"SE 


g | Pare 4 43 
The wife | poſſeſſed o a term for years, 
having married an alien, ſuch mar- 
riage is no gift i in law to him of the 


term. a 104 
See alimony E 2 to the wife. 6 
Bills fn general. I 

Bill amended. 83 


Bills diſmiſſed for want of proper par- 
. 'Sc. 


bills in equity, 33, 34 


Bills in particular. 5 


1331160 
A bill for perforntabies of covenants, 


| Sc. See Covenants. 106 
A bill to be relieved 1 ray a covenant 


85 


1 a verdi 
in  ecamen for x not  epairing, Sc. 


* 1 


120, 
51 121 

ln OF a en heir to recover 
* lands deviſed by” a papiſt in truſt. 
154, 155 

| bill! in the dutchy court for lands : 
"defendant demutred,”” becawſ& not 
averred that the lands lay within 
the dutchy; which being a circum- 
ſcribed juriſdiction, the demurrer 
Wie held good. See Courts 95 
dee after a decree” figned/and enrolled, 
'-ahd alſo exemplifled; the aititiff 
bad relief upofl an original bi for 
the ſame matter? Foro? 6 


Bonds. 
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The TABLE, 


Bonds. 


The mother gave a bond to her ſon, 
conditioned to ſurrender a copyhold 
eſtate to him, of which ſhe was 
heir; and decreed ſhe was a truſtee 

thereof for her ſon. Page 62, 63 

The obligor, on payment of 20 l. to 
the obligee, procured a bond and 
notes for money to be delivered up 
to him, on pretence. that he was 
poor, and nearly related to the 
obligee; but that not being proved, 
he 158855 ordered to account for both 

the bond and notes. 118, 119 


CG 


See Tit. Courts and 
_ Relief. | 


| Charites and Charttable Ales. 


r. 


1 Tri , err) 


of charitable uſes reverſed. 64, 65 


1. 2 
2 * 
o _ 4 w , a of 4 


Cotmniſtioners of Sewers. 


They made a. a r aſſeſſment, and 
y. their warrant 


the complainant 
diſtrained, for which he was" ſued. 


This court would not relieve. 9. . 


P 


rey 350 
1 r | 
gef 9 | 
Common Recovery. | See page 16] 
ide 46! 


Though, hege eeg no legal tenant to. 


the præcipe in order to ſuffer a 
- common, recovery, yet after length 


of time it ſhall be preſumed 7 


Wag 3 legal tenant. 721 | 
A papiſt being tenant in tail, ſußßfer ed 
A common recovery, and declared 


EE a ras of the commiſſioners] 


the uſes to himſelf and his heirs;- 
and held, this was not a purchaſe 
within the fat. 11 & 12 W. z. 


Page 172, 173 
Of barring eſtates- tail by a — 4 
R 178 


See Debts. 
See Bonds. 


Compoſitions. 
Conditions. 


Conſideration. 


What may be a good conſideration, or 


not. See 83, 84 
The force and extent of conſideration 
of marriage. 132 


Contempts. See Tit. Pyoceſs, 
|  Contras, See Jifant. 


|Eopyhoids. See Tit. Bonds and 
Covenants, and page 75. 


Cofts. | 


Pariſhioners 3 to pay coſts on a 
ſuit for tithes. | Re ee [i 


13? 10 7 


Covenants. 


> \ a [4 oy 


A covenant, that if the SAY was to 
be fold, the gee ſhould have 
the benefit of pre- emption, but not 
being claimed before the eſtate was 
ſold, the benefit of the covenant 
Was loſt: * 30" tos lt 016.71 $3 
A man bows] ated for himſelf and 2 
heirs to ſutr trender a copy Bold eſtate 

to ſuch uſes, and died before it was 

done; but on a bill againſt the heir 
. a ſpeclal execution of the cove- 
by nant, it Was Are accordingly1* 
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Leſſee for years — not to alien 
without licence of the leſſor, under | 


nalty of forfeiting the leaſe; if 
(he after aliens without licence, 


| equity will not relieve him. Page 


©. a 183 
of Kante to ſtand ſeiſed to uſes, 
e. See 162, &c. 


"Cohrts. 


| Court of Chancery, its jucifdiQion, Ge. 
See Tit. Bills, Jurisditfon, Re- 


| Court of Exchequer. A decree was in 


the an of Exchequer againſt te- 


- nant for life, to hinder him from 


committing waſte, which decree 
was founded on a deed of ſettle- 


ment; and on a bill in Chancery to | 


ſet that deed afide, the defendant 
pleaded the decree in the Exche- 
quer, but was over- ruled. 109, 110 
Duicly court. A bill in the Dutchy | 
court for lands demurred ta, be- 
cauſe it did not aver that the lands 
lay within the dutchy, it being a 
N Juriſdiction. 95 
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Cuttel ot Englund. 


Where the huſband ſhall be tenant by 
the curteſy of England, or not. 

5 £257" 64M 47 to 151 
Divige to the wiſe:for life, remainder | 
to the iſſue male of ber body, and 
to the heirs male of ſuch iſſue male, 
- rermiainder.over*: the had iſſue a ſon, 
ho died in het life, 
e burt being heir at law to the 
editor, the reverſion im fee de- 
* Lended on her, and yet (decreed 
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and then the | 
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Cuſtoms 1 of London, &c. 


A freeman of London having on 
daughter, and ſeveral — Foo 
by her, deviſed his perſonal eſtate 
to pay debts and legacies; and af- 
terwards what remained to be ſold, 
and the intereſt of the money to 
be paid to his ſaid grandchildren, 
ſhare and ſhare alike till of age, 

but did not diſpoſe the princi f 
ſum, which the daughter and 

| huſband claim by their bills: * 


575 58 
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Debts, Dedtoza and Creditozs. 


Goldſmith's Note given in part 
of payment on Saf , but 

not offered to the drawer till Men- 
day following, is no new. credit 
given to the drawer, but the indor- 
ſor is ſtill liable, 60 
A cteditor cannot ſue one . 
alone without the other. 89 


| The obligor on payment of 401 to 


the obligee, procured a bond and 
notes for money to be delivered up 
to him, on pretence he was poor 
and nearly related to the obligee ; 
but that pretence not being proved, 
he. was ordered to account for the 
bond and notes. : x18, 119 
Lands given in truſt, or deviſe to pay 
- debts and legacies, to be deemed 
as money in reſpect to creditors, 


but not in reſpect to the heir at 


legatee. 
Sec = Tit. Decree. 


law or 171 


ner boſband ſhould not be tenant | - + | 
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conn, though not in writing,! 
depreed: 10 be performed, Page 6 3, 
6 

Pending a foit by the creditors againſt. 
the mortgagor to fell, Cc. the 
mortgagee got a decree to forecloſe; 
but decreed the mortgagor and cre- 
ditors might redeem on payment 
of principal, intereſt and coſts, and 
that the lands ſhould be fold to pay 
the crecitors. 153 
See a decree made in the Exchequer 
pleaded in Chancery, and over- 
ruled. 109, 110 
An agreement in writing loſt, but 
confeſſed in the anſwer, decreed to 
be executed. 86 
See a decree of commiſſioners of cha- 
2 "mm uſes. reverſed in Chancery. 


* 65 
Deeds and Conveyances. 


An ment in writing being loſt, 
but confeſſed in the IE order- 
ed to be executed. 1 86 

Deeds were ordered to be brought 

2 into court to be inſpected by the 
, Plaintiff, in order to make out his 

| title. 7 8 99 
the defects of dead ſupplied in equi- 

Soars 51] See 63, $6, 152 

on doyebants. by deed 20: furrender a 
copy hold, but dies before the far- 
render made; but decreed; the heir 

* +... ſhould ſurrender. 18606, 107 

* articles for ſale of an eſtate were 
e e. A 515 1 5 

pr L. I 185 25 4 
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Demurrer to a bill in the Dutchy 
- court, that it did not aver that the 


lands lay within the n, al- 
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| Dias 


See depoſitions taken de bene eſſe be- 
fore the defendant. had anſwered, or 


iſſue joined. Fage 133 


Deviles, Wilts, &c. 


A deviſe to the eldeſt ſon of his eldeſt - 
ſon in tail male, and for want of 
ſuch iſſue to his ſecond ſon in tail 
male, he ſhall take immediately. 

A deviſe of a term of years 6 Wh 
mother for life, remainder to the 
daughter, is an 2 deviſe. 

102, page 28 

Lands deviſed to his wit and her 
heirs, to be ſold for payment of 
debts and legacies in aid of the 
ſonal eſtate, and not being fold, if | 

the perſonal eſtate. is ſufficient to 
pay the whole, the heir ſhall have the 
land as a reſulting truſt, 122 to 124. 

Lands given in truſt, or deviſed to 
pay debts and legacies, ſhall be 
deemed as money in reſpect to cre- 
ditors, but not in reſpect to the 
heit at law, or 6 legatee. 

171 

By a deviſe of the refiduem, the he 

ritance paſſes. 

Deviſe of a legacy to bis ande 5 
dren, iy they arrive at wh. or . 

9 

Deviſe to the * for life, ee 
der to her children: ſhe had then 
one child, and about four years af- 
ter he makes a codicil, when ſhe 
had two children more, who died. 
They all took an eſtate in ſee as 
tenants in common. 1043, 105 

Where a will ſhall not be rovelied by 
- a codicil, Gc. 68, 70, 71 
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Th he Sula eint his real eſtate 


"To big three daughters and their | 


heirs, and then by a codicil deviſed | 
it to his wife, if his three children 
ſhould die without iſſue, and made | 


her guardian to the children, ſhe "y 
2 again, the guardianſhip was 


en from her by the court. 135. 
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"of the ſarpe lands for 1000 years 
In the natne of a third perſon, to 
bet wege the determination 
\ of the firſt term, and then purchaſes 
ie 'fee- in fis on name; 
. viſed ** Linds to E. G. 


„ wo 
: 2 not atteſted by three wit- 
nefles : but then it was inſiſted that 


it was good for the 1000 years as a 
term in groſs: but it was decreed 


to be a term -dttending on the in- 
16 per b e e 7 law, 


. 1 5³ Gol 130. 
ee ry chuſes . 4 Lil 4, i 
1 EX unded 15 to make all 
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Roman 


mortgagee had 4 term for 500 
2 ears, and after took another term 


thainder in tail; Gr. this 
ids to paſs the lande, 


FL hal ot be eſtabliſhed againſt 
"Jaw, „ without” a triat at 


w. 207. 2 9 OS 1 90 


* 


Lal py. len. S modi 11465 
balivab 8170 13. 
wk Ya (7 


2. 


i bg} had for ..5% 


9 £5 


a a 8 _ 


n 


* . 4 


| Eſtates-tail barred; '! See TR. Com- 


3 read as © 


1 


\ <a 
1 
i" 
1 0 18 
- . — 
- 
- 


. iT ME z] . 
duch. ber Tit -Corrr. DW 
WF 
37 * n . bake 


* * £ $6 48 get 
* 
14 3 
83 3 . 


Enrolment. see Tit-Deevee” & 
Erez. see Gurt 
| 2 —2 Lomas 
A 222 2 
| Eftates. | See Deviſes on Limits 
TRAY | "fans: fur: 
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1 _—_ is a leſs eſtate 
than an eſtate for life, and why 
it is ſo. 8 rn Page 102 


A wife poſſeſſed of a torr, by marry- 
ing an alien, does not inveſt him in 
her eſtate. 9104 
A deviſe to the mother for life, re- 
mainder to her children. &c. ſhe 
having then but one child !/about 
four years aſter, when ſhe had two 
more (who after died) he makes a 
codicil to the will, and held that 
all the children had an eſtate in fee 
as tenants in common. 104, 105 
A papiſt tenant in'tail ſuffered a com- 
mon recovery, and declared the 
- ſes to bittiſelf and his heilte f Oils 
is not a purchaſe within 11 & 12 
V. z. for it is no acquiſition. of a 
new eſtate, but only a modification 


of the old family eſtate. 172, 173 
o | The perſonal eſtats'waſt coms! f 4 
it of the recall 


mon Recovery, and page 179 
Mb 1662 295 ander 
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The exemplification of a fentence 
gien in a ſbreigu nation thalf be 
evidence * 
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ſentence was given there, without 


further proof. Page 66 


Where collateral proof ſhall be ad- 


An a ment of a leaſe of. lands of 
200 J. value, ſet aſide as obtained 
by fraud. Page 83, 84 


mitted to ſhew the teftator's intent. Where a mortgagee helps to carry on 


9,11 


Executoꝛs and nnn 


An executor having a ſpecifick legacy 
deviſed to bm is a truſtee for ” 
reſiduary part. 

Where an executor ſhall have the. reſi 
duary part free from any diſtribu- 
= 11 

Where-an executor, hath no ſpecifick 
legacy deviſed to him, he ſhall have 
the refiduum after debts and legacies 


paid. 27, 
The perſonal eſtate in the hands of 
_ » executors, &c, muſt come in aid of 
eta! tte 1 % 19 
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aſide. 1 95, 97 
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| Guardſans, &c. 


zuardlanihip of an faßt! is 
"1 agnable over to WI 


Where one was reported by a ah 
to be a fit guardian to a natural 
child, yet ſuch guardian was not 


allowed, but placed with the fa- 


ther, who owned ber. 116, 117 
The boſband made his wiſe. guardian 


to his N Sc. but ſhe mar- | 


Exemplification, See Tit. Decree| taken from. r by, ordet of court. 
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4 Wi 


1 were then let. The huſband 
made leaſes Fog rare the rent; 
and decreed, . 5 70 5 ir at law 
ſhould have the anced rent, 32 
not to be e 1 againſt an 
heir without a trial at law. 90 
the wife to be ſold 
to pay debts, Ge. not ph fold, if 

the perſonal eſtate 
3 pe by ir ſhall have the 25 
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A tenant i in common. "at ying 2 the life 


of the teſtator, his moicty will de- 
ſcend to the heir at law. Page. 157 


ft -II%% See 90 
Lands given in truſt, or deviſed to 
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i Ireland. 


Where 8 of the Chancery here 
will not affe& lands in in Bland, 
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Tnfants. See Tit. Guardians. 
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- ange within. fix months after he 
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Where a . BY, is to the on 
aà caſe ſtated, no writ of error lies 
on their judgment : : but if they cer- 
db their reaſons, the court may 
- cohfider of it. 8 
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| Iurlovigion, See Courts. 
Poor RE ea. 177 15 
Leaſes, See Covenants: 
on 3 £1? 9 * e —_ = — 
| Legacies, See Deviſes. | 


7 HERE a legacy is'to be paid 
out of lands at ſuch a time, 
if the legatee die before the day, 
the legacy is loſt : but aliter if out 
Y of the perſonal eſtate. | $135 \ 106 
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5 | A mortgagee cannot make a leaſe of a 


Gunten. 
ments. See Agreements, Baton ö 


of an ideot. 


An unreaſenable marriage 
hall not be ſet aſide, there being 


1 father agreed to give his daughter! 


3» 4] 
See the articles on Sir John Trevar's 
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and Feme, and Limitations. | 
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EE an information. againſt a per- 
ſon for contriving the marriage 
Page 98 
A foreigner Who marries a ſubject of 
England attainted of treaſon ſhall 
forfeit her portion to the King. 100 
By marriage- articles the eldeſt ſon was 
made tenant in tail; proviſo, that 
the father might fell che lands by 
conſent of the truſtees, and pur- 
chaſe other lands, and ſettle them 
to the like uſes; he purchaſed other 


lands, but did not ſettle to like | 


uſes, yet good. ? 128 
Lands were ſettled in marriage on tru- 


the ſhould receive the profits! as 
' they were then let; the 123 
made leaſes and advanced the rent: 

diecteed, the heir ſhall have the ad- 


vanced rent. 32, 33 | 
ſettlement ] 


no fraud proved, ' or n in 
the hufband. + 12% 80 


+$0009. as a marriage · portion; but 
having deviſed to her only 2000 /, 


died before the marriage, the huſ- |: 
band ſhall not have the other 10004,” 


ma oye decreed. 
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Ae nor Paget on an avoid- 
ae e 
The ſubſequent mortgagee prays to 
redeem the. firſt mortgage on pay- 
ment of what was due, and pend- 
ing thut ſuit thie firſt mortgagee ſets 
up another mortgage prior to them 
; and a trial at law was decreed, 
whether that morigage was execu- 
ted; and if it was, how much 
money was due on it. 38, 39 
A bill againſt the mortgagee to com- 
pel him to reconvey on payment of 
principal and intereſt. 120 
The mortgagee had a term of 500 
years, and after took another of 
looo years. See Tit. Deviſe. 
| Note Pending a ſuit by the creditors 
_ againſt the mortgagor to ſell, the 
"mortgagee got a decree to forecloſe. 
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Oath. See Affidavit. | 
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THERE piſts « are diſabled 
W at. 11 & 12 V. z. 

to bring their bill in equity. 33, 34 
Whether a monk profeſſed i is capable 


of taking an eſtate. 55, 56. 
Deviſe of a term in truſt for a papiſt, 
void. nn 246, 147 


A bill by a proteſtant heir to recover 
lands deviſed: * a papiſt in truſt. 
154, 155 

Deviſe of A to 4 papiſt is a pur- 
chaſe within the far. 11@12W.3. 

. 4. 1355,67, Ce. 
But where a papiſt being tenant in 
tail, ſuffers a common recovery, 


ou. declares the uſes to himſelf aud | | 


his beirs, this is no purchaſe within 
that ſtatute. 172,173. Vide ibid. 
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AT 44 Patents. 5 | 
| Payment. See Debts. 
Penalty. e 


The ſtatute of limitations is no good 
plea where the eſtate in law is in 


truſtees. Page 33 
See a decree in he Exchequer plead- 
ed, but over-ruled, - 109, 110 
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Sec Title Marriage-Settlements, 
and page 161, 162, &c. 


Power. 
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| Defe8ive powers made . 12, 1 * 
3h 1 A hard award not 9 though 


: Were or — th ack 
| affect xs, in Jreland, ſo. as to fe- | 


Mio. 3 queſſer them for a contempt. 330 
Pꝛook. See Tit. Evidence. 


- Purchaſer, &c. 


bo is a purchaſer, and ehen pur- 
chaſe. See 175, 176, 17% 
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Recovery. - See Tit. Conan: Re: 
covery. 


Referencos. See Tit. Judges. 


| Relief in Saen gee Tit. -De. 


ville, Legacy, &c. 


EE relief granted after a decree 
ſigned, enrolled and r 

Page 6 
Defective powers relieved in equity. 
I2 


An agreement in writing loſt, (but 
confeſſed by anſwer) 4 good. 


14 $113111T=86 
Relief 
leaſe, it not being drawn p t 
to the covenants in an old leaſe. 


5 
. if relief may be 2 a ver- 
dict in cjement, 99, 91 


Caſes denied roi. w 0 A 


; 10 


made without the Knowledge of 
One of the parties. | 63. 64 
Where a legacy is to be paid — of 
lands at a time certain, if the lega- 
tee dies before, ' © 106 
An. unreaſonable - maxringe-ſettlement 
denied relief. 1+:3123 80 


Loeſſee for years-covenants not to alien 


without licence, under penalty of 
forfeiting his leaſe; if he breaks his 
covenant; e i not relieve 

„ 233 WM 23 
Extravagant bargains not to be cartied 
into execution in berg dd 1 52, 153 
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2 Remainders. See Tit. Deeds, 11. 1 
4 mitations, and Marriage-Set: | T; 7 
4 A vin 93 | Tenants in Common. See Tit. 3 
_ OO 4206? T1 Jointenants. . 
23704 2 2274 I Tenant by Curteſy. See Tit. Cur- 
The leſſor died on the very day the teſp, &c. 7 rl 


rent was payable, and held not to N. 
be due till the laſt minute of that] Tenant fo2 Pears, See Eſtates. 


day. Page 21 | 
. Treaſury, See Sign Manual. 
Belduum. See Tit. Exetutoꝛ. 


Revocation, See Tit. COftts. | 25 Trover. 


5 | IN trover for an annuity-ticket, the 
E N plaintiff was nonſuit. Page 44, 45 
0 Sequettation See Tit. Pzoceſs. | 
5 Truffs. 
1 "Sewers. 11 Commiſtoners. |, 
„Seel . Are to be declared in writing en 
eee: | by the party, by ſtatute 29 Car. 2 
5 Sign Manual. 72, 73 
For deviſes of lands, Cc. in truſt; 
A* big n em not counterſigned | See Tit. Deviſe, and 29, 122 _ 
by the lords of the treaſury, Where one inſiſted on an abſolute 3 
or a ſecretary of ftate, is not enz gift, but it appeared to be in truſt. I 
god!!! | 47. 4 „ „ H& 
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| Statutes, | a reſulting truſt, notwithſtanding a 2 
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The ſtatute of limitations pleaded | Where lands given in truſt thall be "= 
and diſallowed, 33]. deemed as money, or | e .—* 
The flat. 12 Car. 2. of appointing | See of Deviſes in truſt for caviſts; Tc. _ 
98 anner guardians to infants. Tit. Papiſt. "= 2 
mals 4, 2330 137 | «SI 
The fat. 29 Car. 2. c. 3. That all 3 
deeclarations or creations of truſt ; Tythes. 
hall be in writing figned by the 
. party, &c. explained. 592, 74 þTythes o f hay ought to be paid in | 
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£2 A | Making a ſecond will is a revocation | 
7 erditk. | of the firſt; and after the probate 
| 3 1 of the firſt was confirmed by the | 
8 EE relief after a verdict. Page delegates, a commiſſion of review 
E | 90, 91 was granted, P, 8 
| 3 A will not to be eſtabiſhed againſt ä 
Ales. an heir at law, without a trial at 
| „ bt lav. e — 290 
Of deviſes and ſettlements to uſes, ſee A will not atteſted by three witneſſes, | 
page 4, 5, 162, and Tit. Deviſe| is void as to lands, but may be good 
and Martiage-Settlements. to paſs a term of years. Q. 124, 
Of declaring uſes on a fine or com- 2 125 
mon recovery. 176, 177, &c. Contradictory clauſes in a will are to 
be ſo expounded, as that the whole 1 
i Bok. |. may conſiſt. N | 
; W. | . | 2 | 2 
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Matte. '| Writs, See Tit. Proceſs. | 


Decree in the Exchequer for | Where a reference is to the judges on | 
_ reſtraining Waſte pleaded, Sc. a caſe ſtated, no writ of error will 1 


- * * - = 
. 110 IC 
, . p 
: . a ; F . - * % * 4 x * . by n ' 
- 5 1 8 r 8199 
£ * N - " 7 7 
* eq. 0 . : - . * . 2 * 
1 . * 4 * * 
bo * 
* * 
. / 
” — 4 5 1 
8 * 
* * b os 
\ 7 , 
- x & 
- 4 * 
ANNICVM | | 8 
* = = 
= = , | 
* oy - 
” S.. bo 
, 4 by 0 
* 8 
= 
* Fo 
F ' 
PY : % 
— * — * _ — 
* - 
iv - , 
„ " 1 . £ 3 
- wy 
. * 
” . 4 
\ 4 M K x 
. 
* ; * 
1 - * * - - ” 
. = 
: , ” + *$4 o — j 
— s - & a > * 
* 
* 
F - 
— 1 
. * - * - 
a 9 1 by * * . 7 2 
* 4 
„ - * „ % gw” „ * 
” Y ” =» ” ad Em 
\ „ * — 
k 4. 3 2 * 
74 5 * 
- 
* _ * * 
- a > 
0 \ « 
* 4 » C ” * . 
7 * . 
© £ ” 
”= Of 
4 - 
* A. * 
« 1 
< = = * * * * * * - 
0 =.” 20 M 
y " _ + # 5 jo : 2 4d 
5 * I — 
ts 1 7 | ; 4.3041 14 
* E 
1 : 2 
1 I 3 
4 - : Fe 
: 4 
3 — | 
- 0 
7 o 
= : 
„ 
ol 7 
of : 
| $ 
* 
- 
= F Fi 
. a 
v 
® 
* 
- = 


a 4 * els 0 y bes 
. 
n 
A 


1 2 


